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A. | 
Page 
Dams verſus Tomlinſon, 100 
Aglionby verſus Towerſon, 
400 
Allot verſu Jackſon, 327 
Amcots verſus Amcots, 118 
Amherſts Caſe, 214 
Andrews verſus Showel, 18 
Angel verſus Cleypole, 244 
| Sir E. James, 
Attorny General 15 241 
. Blood, 417 
Ayres Caſe, 160 
Auſtin verſus Mander, 20 
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B. . 
Aily verſus Birtles, 71 
Blue, Caſe, 219 
er verſus Bulſtrode, 232 


Baker verſ#s Berisford, 58 
Bambridge verſus Bates, &. 305, 

328, 337 
Barker verſus Durrant, 169 
Bainard verſus Evans, 14 
Banington verſus Venables, 34 
Bateman and Lawrence verſus 


Swift, I 
Bale verſus Amherſt ad Norton, 
82 
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E . Bathurſt verſus Cox, x, 68 Chiſſers Caſe, 275 
Bayncs verſus Belſon, 247 | Chicheſter oer/; Philips, 404 
Bellew and Norman's Caſe, 234 | Charleton verſ. Tinney, 98 
Benſon verſus Hodſon, 236 Chamberlain-verſ. Preſcot, 135 
Beming verſ#s Follat, 430 | Cheſter verſ. Willan, 187 
Bilton ver ſas Johnſon 161 | Clerk verſ, Molineux, 100 
Biſhop of Effon and Maſſer verſus | Vicount Qare verſ. 372 
Star. L 223 4 Cole verſ. Ireland, 360 
Billings Cf, — 58 Cock werf —  ] 203 
Black verſus Mole, 138 | Cockman verſ; Tanner, 461 
Blacket verſus Lumley, 217 | Collins verſ. Walker, 50 
Bland verſus Levit, 193 -| Cook ver Newcomb, 42 
Bolus verſus Hinſtock, * Copping verſ. Honier, 187 
Boyleſtone ver ſys Rarci 5 þ Corbet gerſ. Stone, 140 
Boones Caſe, 40 Crouch der/ Falſtaff, 418 
Bowman verſut Milbank: 97 © Craft verſ. Winter, 180 
Braham verſus Aſpinal 66 | Criſpe verſ. Mayor of Benwick, 
Bradley ver ſus Hutchinſon, 230 | | 173 
Bray verſus Whitelage, 335 _ Cutforthay werſ, Taylor, 395 
Bretton verſus Prettiman, 153 
Brockets Caſe, 97 
Brogan verſus — 387 2 : 
rooks verſus Hague, 24 
Lady . — 2 0 = | 19 
Broughton verſus Veſey, 182 Barer verſ. Hanſlop, 211 
Brawn ———— 427 | 2 verſ. Linch, | 35 
Bucks verſus An 123 | Danby verſ. Palmes, 172 
Buckworths = th 170 | Davies verſ. Jones, 62 
Burnet verſus Holden, 210 || Delabarre verſ. Delaval, Oc. 42 
Burton ver ſus Robinion, 124 Delcovan verſus Maſcal, 208 
Buxton verſus Bateman, — $2 Detbick vi. Bredborn, K 3 
Deſignys Ca,, 474 
* erer Dion and Chapter of Windſor 
C © werſ, Gower, 194 
1 555 Dig ghtons Caſe, 188 
Apenhurſt ver Capenhurſt, Diddl verd. Iles, . 224 
27 Dixon Kilfigrew, 152 
Carpenter ver /. Marſhal, 90 dane verſ? Anderſon, 
Carpenters Caſe, 439: 375 
Carſey verſ. Wood, 249 Dod oy I lefield, 277 
Cartligde verſ. Maudlin, 392 Dove ver. Darkin, + 59 
Carter verſ. Crawley, 496 | Draper ver/. Blaney, 206 
Caſe verſ. Barber, 450 | Drake ger /. Hill, 184 
Celiers Caſe, 369 | Dulton ver /. Pool, 302 
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Dumford ver. Iriſh, 395 

Duncomb and Singleton verſ. W. 

Walter, 479 

Dunkin verſ. Man, 235 
E. 

Den wer. Chalka]), 25 
Edd verſ Smart, 26 
Ekins ver/. Smith, 336 
Eliot ver /. Blake, 65 
Ellis ver., Winne, 191 
Elliſon ver/. Elliſon, 38 
Englefield and Smiths Caſe, 440 
Ertington verſ. Hurlt, 124 

F. 

Ars Caſe, 31 

Ferrars Caſe, 84 
Fitch verſ. Vinor, 73 
Fitch verſ. Smalbroke, = 
Fletchers Caſe, 458 
Ford verſ: Welden, 91 
Foſſet verſ. Franklin, 225 
Foſter verſ. Foſter, 43 
Foxwiſt verſ. Tremain, 198 
French verſ. Rent, 33 
Fieres Caſe, | 186 

G. 
Ardiners Caſe, 288 
Gibs verſ. Stratford, 204 
Glmilter verſ. Audley, 14 


Godlington ver/. Lee, ibid. 
Goodyear verſ. Banks, 194 


Gray verſ. Day, 418 
Graves verſ. Sawcer, 15 
Granger verſ. Hemborough, 22 


Griffith ver ſ. Goodhand, 464 
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Grigs Caſe, 
Guilbert verſ. Martin, 95 
Guilliam verſ. Mannington, 200 
Guy ver/. Dormer, 295 
H. 
Addocks Caſe, 

H note. Beer, = 
Harris Caſe, 23 
Harriſon verſ. Grovener, 209 
Harriſon verſ. Belſey, 413 
Sir H. Harbert verſ. Paget, 53 
Harvey verſ. 8 366 

Harvys Caſe, 153 
Harvey verſ. Martio, 75 
Hatton ver. Maskew, 198 
Hayman verſ. Truant, 199 
Hawes verſ. Wheeler, 81 
Herbert ver/. Tuckal, 84 


Sir And. Henley verſ. Burſtal, 180 
Hinchliffe verſ. I. Beamount,42 5 
Hitchins werſ. Stevens, 487 


Hodges ver/. Hodges, 51 
Hole verſ. Bradford, 57 
Holmes werſ;, Mayne], 452 
Horſeley verſ. Potton, 187 
Horton verſ. Narfant, 392 
Houghtons Caſe, 215 
Mr. Howards Caſe, 13 
Hughes verſ. Cornelius, 473 
Hunt verſ. Wotton, 259 
Hunt ver/. Danvers, 370 
J. 


Ames verſ. Richardſon, 330 
Jemot verſ. Cooley, 135, 158 


Jenny verſ. Sir A. Jenny, 
Johnſon ver/. Taylor, 431 
Johnſon verſ. Samworth, 13 


Johnſon verſ. Colt ſon, 250 
Tx Johnſon 
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Johnſon ver / Grant, 
Jones verſ. Powel, 


252 


196 


| Joyner very. Sir Robert Viner, 
| 415 
K. 
| Eys verſ. Bradon, 93 
K King ver/. Welby, 227 
wg verſ. #40 + 0 238 
| Allen, 196 
Alſop, 378 
Biſnop, 385 
Brown, 208 
Burgeſs, 84 
Earl of Caſtlemain 
379 
City of Canterbury 
113 
Earl of Dorſet, 
| 154,177 
Gillifer, 65 
Farr, 276 
Hardy, 67 
| Higgms, 484 
1 The King ver. The tants of 
Bitton, 487 
The Inhabitants of 
Eſſex, 384 
| Ladſingham, 193, 
| 205 
1 Middleton, 115 
More, 196 
Munſon, 376 
Ocullean, 377 
Pemlington, 375 
. | Read, 34 
/ Saunders, 201 
Sykes, 202 
| Tempe 386 
Wagſtaff, 138 
Wild, 191 
Wright, 74 
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Kingdon verſ. Vicount Ranelagh, 


459 

Kirton verſ. Guilder, 360 
Kitchin and Knight verſ. Buckley, 
80 

Knight verſ. Buckley, 162 
Knight verſ. Peachy and Freeman 
| 303 

L. 

Ambert and Olliot verſ Be- 

ſet, 421,465 
angley werſ. Chute, 246 
Laſſels verſ. Chatterton, 190 
Lawſon verſ. Witherington, 61 
Lee verſ. Raynes, 36 
Lee verſ. Garret, 416 
Leech's Caſe, 99 
Leeſon verſ Dover, 420 
Liſle verſ. Grey, 278,302,315 
Littleboy verſ. Wright, 63 
Lomax ver ſ. Armourer, 233 
Longs Caſe, 191 
Long ver ſ. Emot, 91 
Low ver/. Beardmore, 135 
Lucas wer/. How, 250 

M. 
Anaſons Caſe, 365 


LV Manſer verſ. Shelley, 69 
aſon verſ. Jenni 401 
Sir Drayner Maſſogfords Caſe, 


21 
Mark verſ. Johnſan, 1 — 
May verſ. Spencer, 50 
Mayor of Barnſtables Caſe, 143 
Merrel verſ Rumſey, 126 


Metroyn werſ. the Hundred of 
Iſtleworth, 


Michel ver/. Bisby, 
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Mildmay wer. Caſe, 220 
Mills Caſe, 152 
Morgan ver/. Man, 94 
Morgan verſ. Vaughan, 456 
Mors ver/. Slue, 220 
Moſely ver ſ. Middleton, 222 
Mould verſ. Wallis, 60 
Muney ver / Eiſton, 260, 206,93, 
33 
Murch verſ Lands, 79 
Muſchamp verſ. Aſton, 368 
Muſtard verſ. Hornden, 390 
N. 


Appier werſ. Curtis, 396 
Nedham verſ. Bennet, 171 


Newce verſ. Packer, 5 
Nicholſon verſ. Sherman, 23 
Norfolk verſ. Aylmer, 62 
Norris verſ. Baifield, 398 
Nurſe verſ. Barnes, 77 
Nuttal verſc Page, 17 
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O. 


Pey verſ. Thomaſius, 132 
| Okcover verſ. Overbury, 


231 
Okerden verſ. Keynel, 391,465 
Orton wverſ. Fuller, 31 
Osborn verſ. Wandel, 414 


Oſeley ver. Sir G. Warburton, 2 21 
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P. 


Almer verſ. Fleſhees, 87 
Palmer werſ: Stavick, 21 
Palmer verſ. Richard, 64 
Par verſ. Evans, 78 
Parſons verſ. Cottrel, 


Patricks Caſe, 101 
Payn verſ. Minſhal, 6 
| Pawlets Caſe, 335 

Pemble verſ. Steme, I65 

Pheaſont ver. Finch, 394 

| Phorbes Caſe, 433 

Pierſon verſ. Ridley, 204 

Player verſ. Vere, 288, 324 

Plunket wverſ. Holmes, 28 
| Pout verſ. Pont, 9 249 

Pordage verſ Cole, 189 
Powel verſ. Row, 202 

Prideaux verſ. Wame, - 233 

Pritchards Caſe, 120 

Price verſ. Croft, 180 

Put and Hardy werſ. Rauſterne, 

72 

Pyhus verſ. Mitford. 228 

R. 
Awlins verſ. Hill, I2 
Read werſ. Grepler, 38 

Reynolds werſ. Burton, 4 

Rider ver, Hill, 389 

Rimes ver ſ. Baker, 160 

Rinchs Caſe, 189 

Rilley werſ. Lady BaltinglaGs, 249 

Robins ver ſ. Gax and Warwick, 
11 
Robinſon verſ. Amps, 25 
Rabinſons Caſe, 334 
Rogers verſ. Maſcal, 128 
Roskelley verſ Rebeccoh Godol- 
phin, 483 
Row verſ. Sir Thomas Clargis, 
482 

Rumſey verſ. Rawſon, I7I 


n * . N. . N a 


—_— 
6 Wn epoany* 


— — . ww 


A Table of the Names s of the Caſes. 


— A... 
— 


8. 
Acheverel verſ Frogate, 213 
Sands Caſe, 93 
Sanders wer/. Exton, 488 
Salmon verſ. Smith, 175 


Saunders verſ. Edwards, G1 
St. Barbe verſ. Burton, 243 
Scot verſ. Knapton, 275 
Seaman verſ. Barnes, 5 
Sharrock verſBourchier, 88 
Sheldon verſ. Clipſham, 449 


Skinner wverſ. Gunter and Lyon, 


176 
Smedly verſ. Heap, I69 
Smith verſ. Smith, 203 
Smith verſ. Warner, I5 
Smiths Caſe, 
Smith verſ. Batterton, 437 
Snow ver/. Cutler, 162 
Southam verſ Allen, 231 
Southcot verſ. Rider, 57 
Sir John Sparrow verſ. Draper, 
379 
Earl of Stamford werſ. Gordal, 7 4 
Lord Staffords Caſe, 381, 407 
Stamps Caſe, 12 


Sir Miles Stapletons Caſe, 367 
Steers Caſe, 6 


5 
Stevens verſ. Brittridge, 36 


Stead verſ. Berrier, 408 
Stephens verſ. Hains, 250 
Stiles ver/. Friſpe, 35 
Stintons Caſe, 185 
Stones Caſe, 179 
Stonehouſe werſ. Bodvil, 67 
Syms Caſe, 161 
Syms verſ. Syms, 224 
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T. 

Averners Caſe, 446 

Taylor ver ſ. Brown, 170 
Taylor verſ Holmes, 233 
Sir Richard Temples Caſe, 12 
Ferry verſ Hooper, 87 
Thatcher werſ, Ullocke, 137 
Tibs verſ. Smith, | 33 
Tippin verſ. Grover, 18 
Topham verſ. Pannel, 373 
Townſends Caſe, 69,92 
Traverſe verſ. Meres, 32 
Turner verſ. Felgate, I 


Twiford verſ. Bernard, 197 


V. 
\ Ernon werſ. Alſop, 68 


Vivian verſ. Willet 207 


Ucher verſ. Buſhnel, 16 
W. 

Alſal werſ. Allen, 

Ward verſ. Marſh, oe 
Waad verſ. Culpepper, 170 
Watkinſon verſ. Mergatren, 464 
Wakes Caſe, 231 
Watſon verſ. Baker, 175 
Welch verſ. Bell, 218 
Weeder verſ Baldwin, 39 
Wedyewood wer. Baily, 463 
Windhurſt verſ Gibbes 4 
Dr. Widdringtons Caſe, 31, 68 
Wigſon verſ. Garret, 239 
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Wills ver Richel, 

Williamſon werf. Bolton, I16 
Williams verſ. Fry, 236 
Windſor verſ. Seywel, 17 
Wiſeman verſ. Cotton, 59, 76 


The Town of Winchelſeas Caſe, 
| 448 
Winſor verſ. Pinkney, 222 


Willan verſ. Gill, 123 
Wilſon verſ. Benſon, 425 
Wince verſ. Loyd, 16,55, 70,96, 

134 
Wheeler ver/. Honor, 41 


Wheatly verſ. Thomas, 33 
Whitebread verſ. Brown, 75 
Whaley verſ. Anderſon, 121 
Whaley verſ. Tankred, 219 
Woodward verſ. Boniſnan, 3 


5 


Woodward verſ. Willgreß, 386 
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Y. 
Ard verſ. Ford, 195 
Young ver/. Collet, 3g 
Young ver/. Cage, 223 
Z. 
402 


Fa. verſ. Talmage, 
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w Juſtices being 
Sir Robert Foſter, 2 | 
Sir Thomas Mallet, r 
Sir Thomas Twiſden, ¶ Juſtces ; 
Sir nnen : 
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placable ding t 
| 5 Caſe in Hur- f ALS bg. wa JA. 
| ſo the Pyoſecutoz having no other 
'* conſiverable Witneſs, the Jury ought in the Puiſoner 
Mot Guilty, 
Bateman and 16 Sheriffs of Middleſex 
verſus? 


Ebt upon the Statute If Eliz. fo2 Poundage, fo2 
executing a Writ of Execution. Upon Nil debet 
pleaded, and a Uerdic fo? the . Sparks _ in 
rreſt 


1] | Tam Mich. 12 Car. 2. B. R. 


* p 
Arreft ok Judgment, that the Statute is mil-recited, fo2 
the Plaintiffs in their Declaration ſay, that the Parlia⸗ 
ment was held 28 Eliz. and the Book at large ſays it was 
held the 29 of Eliz. but upon examination it appear'd by 
the Parliament Roll that it was held the 28 of Eliz. and 
the pꝛinted Book ts falſe, therefoze Judgment was given 
fo? the Plaintiff. Vide 1 Anderſon 629 Plew 303. a good 
Caſe concerning the commencement of this Parliamenr, 


Seatnan verſus Barnes. 


Rover fo2 two pair of Pothooks, &c. and Þangers, 

&c. after Not Guilty pleaded, and a Uerdia fo2 the 
Plaintiff, Allen moved in Arreſt of Judgment, That Þan- 
gers is a too incertain and equivocal wozd, Baldwia fox (4. 
Plaintiff inſiſted upon it, That ſince Pothooks pꝛeceded 
the wozw Dangers, the Court could not intend theſe were 
any other Hangers than ſuch upon which Potkhooks uſe 
to hang. And he cited a Caſe of Trover foz a Billiard - 
Table, Pozt, Sticks and Balls, and adjudged good, be⸗ 
cauſe the Pot, Sticks and Balls ſhould be intended things 
appurtenant to the Table. But the Court was of Opi⸗ 
nion that it was too incertain a woꝛd, fo2 the woꝛd does 
not immediately follow the wow Pothooks, but there are 
divers other things mentioned between, therefoze Judg⸗ 
ment was ſtaid. 


Term. 


Term. Hill. 12 Car. IL B. R. 


Woodward verſus Bonithan. 


concerning a Uoyage, and received Oꝛoers from 
them to lay in Pꝛoviſion of Meat and Daink, and 
alſo to pꝛovide Mariners, &c. and after the Uoyage was 
finiſhed the Merchants refus'd to pay the Baſter of the 
Ship what they had agreed koz, upon which refuſal he Lt- 
bel'd againſt them in the Court of the Admiralty, &c. 
And now Serjeant Wild fo2 the Merchants movd fo2 a 
Pꝛohibition, becauſe they are ſued upon a Contract made 
upon Land, and (fo the Admiralty has no Jurisdicton. 
Turner againſt the Pꝛohibition, inũiſted upon it, That when 
a thing is in its nature Baritime, as here the Partners 
Mages, the Admiralty ſhall have the conuſans of it; and ſo 
it was agreed by all the Juſtices Hill, 8 Car. 1. 1 Cr. And of 
this Opinion was Mallet Juſtice : But Foſter Chief Juſtice, 
and Twiſden Juſtice held a Pꝛohibition would well lie, 
fo2 the Statute of R. 2. 15. cap. 3. was made at the great 
complaint of the Commons, and ſhould therefoze be con: 
ſtrued moſt beneficially foꝛ the good of the Subjeg; and 
when the D:dinances and D2ders in the time of the late 
Troubles were made, the conſtant and generally received 
Opinion was, That fo2 Pariners Wages, &c. the Parties 
could not ſue in the Admiralty, and fo2 that reaſon pye- 
tended Ozders were made on 12 April, 1648. cap. 14. 
and another 23 April, 1649. cap. 21. to enable the Admi- 
ralty to hold plea of ſuch Things: And as to that Caſe 
of 8 Car. 1. they ſaid, That that had not only been dented 
by ſeveral other Judges as well as by themſelves at this 
time, but had been renounced even by ſeveral of thoſe 
Judges who are (aid to have ſubſcribed to it, fo2 which 
Reaſon a Mohibition was granted. But all the Judges 
agreed, that the granting of Pꝛohibitions is not a diſ⸗ 
Þ 2 cretionary 


| Maſter of a Ship agreed with certain Berchants 7; 4 
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Term. Hill. 12 Car. 2. B. R. 
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cretionary Act of the Court, but are grantable ex merico 
Juſtitiæ, and they denied my Loꝛd Hobarts Opinion in his 
Repoits 67. which Roll Chief Juſtice they ſatd had fre- 
quently done befo2e. | | 


Reynolds verſus Burton. 


Rroꝛ upon a Judgment given in C. B. in an Action upon 

the Caſe foz Wozws ; the Plaintiff declared, That 

the Defendant. being feiſed of certain Land, &c, (aſd of 
the Plaintiff, Burton had fozg'd a Deed to cheat whe of 
my Land, and he gave A. B. 40s. foz tngrofſing it. Re- 
— the Mozds are acntonable, and Judgment was af- 
rm d. 5 


Windhurſt verſus Gibbes. 


Ovenant. The Plaintiff declared upon a Cuſtom in 
London, that every Freeman map take an Appzen- 

tice, and that Jnfants map bind themſelves to (ſerve, &c. 
After a Uervict fo2 the Plaintiff, Jones mov'd in Arreſt of 
Judgment, that this Cuſtom is only alledg d in fieri, and 
not in facto, and conſequently naught, fo2 Paeſcription 
conſifts in the reiteration of Aas, which this Cuſtom as 
here ſet out, has not to ſuppo2t it; and he cited the Caſe 
of 22 E. 4. 8. a Cuſtom that every Man may turn his Plow 
upon the next Land adjoyningzifit is not ſowen with Cozn ; 
adjudg d naught foz not adding the Uſage. So Paſch. 37 
Eliz. Biſhops Caſe, A Cuſtom found within a PMannoz, 
That every Tenant of the ſald Pannoꝛ poruit & potuiſſet 
ſurſum reddere, &c. and adjudged naught. Sa 21 Jac. 
Sir William Hattons Caſe, Licet & licuit fo2 the Low to 
aſſeſs a Pain fo2 the Beach of a By-Law, adjudged void. 
And the pleading of Gavelkind Lands which are partica as 
well as partibilia, and of Copy-hold Lands dimiſla as well 
as dimiſſibilia ſeem to demonſtrate that the Law is Co. 
But the Court was of the contrary Opinion, and compared 
it to the Caſe of 21 E. 4. 28. and the Old Book of Entries 
141. A Cuſtom, that every Citizen and Freeman might 
deviſe in Mortmain, and allow'd good; and to this Opt- 


nion 
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Term. Hill. 12 Car. 2. B. R. 


nion the Judges inclined in the King and Bagſbaws Caſe, 
1 Cr. 347. ſo the Plaintiff had his Judgment, 


Dethick verſus Bradbourne. 
HE Plaintiff had a Judgment given fo2 him in B. R. 


upon which the Defendant bzought a TUrit of Erroz - 


returnable in Parliament, and the Tranſcript of the Re- 
cow was certified, and Errozs were aſſigned, and the 
Parliament diſſolvd befoze they were determined. Now 
Jones moved in B. R. foꝛ Execution upon this Judgment, 
and cited 1 H. 7. Pl. 5. page 20. Flourdewes Caſe, and 
2 Cro. 342. Heydon verſus Godfalve. That a TUrit of 
Erro2 in Parliament is determined by the diſſolution of 
the Parliament; the Court after grand debate how it ſhould 
appear to them that the Erro2s are indetermined above, 
and that the Judgment is not there reverſed, at another 
day granted Execution, and the reaſon they gave was, 
becauſe the Reco it ſelf was never out of this Court, 
but only the Tranſcript carried up by the Chief Juſtice, 
and there left; and when a Judgment of this Court is 
rebers d in Parliament, the Tranſcript is return d hither, 
and this Recoꝛd made accozding to the Tranſcript fo re- 
turned. Quod nota. 


Newce verſus Parker. 


Iatr. Mich. 12 Car. 2. Rot. 672. 


Rro2 out of C. B. upon a Judgment there given in an 
Action upon the Caſe upon a TUager, whether the 
eldeſt Son of a puiſne Knight Bacheloz, oꝛ the Szandchild 
of an elder Knight Bacheloꝛ ſhonld have the precedence by 
the Judgment of a Þerald; and the Þerald gave pꝛecedence 
to the H2andchild of the elder Knight, and accozdingly 
Judgment was given fn C. B. and that Judgment they were 
here affirming, but the TUrit of Erro2 abated fo2 falſe di⸗ 
rection and miſtecital. 


Payne 
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Payne verſus Minſhal. 


Ebt fo? 15 l. foz Rent; Upon Demurrer to the De⸗ 
claration, the Caſe was ſuch, The Plaintiff de- 
miles by Jndenture to Dame Aſhfield a Midow, a Houſe 
in St. Giles in the Fields, rendzing 30 l. a pear Bent; The 
Dekendant Marries her, and the Rent is behind during 
the Coverture, the Mike dies, and the Plaintiff bzings 
this Action upon the Indenture againſt the Þugsband foz 
this Rent, and it ſeems the Action well lies accowing to 
10 H. 6. 11. a. But it was adjozmed ; and afterwards it 
was adjudged fo2 the Plaintiff, 


Boyleſtone verſus Radcliffe, Debt on Obligation. 
Intr, Hill. 1657. Rot. 243. 


DE Plaintiff declares upon the Statute of Bank- 
rupts,and on the Pleadings the Caſe was, That the 
Defendant was indebted to one Studder and the Plaintiff 
in a joynt Obligation; Studder becomes a Bankrupt, and 
this Debt is aſſigned to the Platntiff by the Commiſſio · 
ners, to the aſe of the C2editozs. Finch Sollfcito2z Gene- 
ral fo2 the Plaintiff ; This is a good Aſſignment ; and in 
this Caſe we ſhall inquire, Firſt, TU(hat Intereſt the Ob⸗ 
ligees have? Secondly, TUhat Power the Commiſſioners 
have? Thirdly, It the Commiſſioners here have executed 
their Power? As to the firſt, The Obligation cannot p2o- 
perly be the Debt of them both, becauſe an Jntereſt can- 
not be both joynt and ſeveral, as Slingsbys Caſe, in Cokes 
5 Rep. 19 a. and therefoze they are both poſſeſſed per my 
& per tout; and then one of them being a Bankrupt, the 
Commiſſioners have Power to aſſign the whole Debt due 
to the Bankrupt, and fo2 neceſlity, becauſe the Statute 
of x Jac. ſaps, That the Aſſignee ſhall have the ſame re⸗ 
medy as the Bankrupt. Objection, The Debt is not the 
Debt of the Bankrupt only, but the Debt of another alſo. 
Aniwer, It is alſo the Debt of the Bankrupt: It the Þuſ- 
band be joyntly ſeiſed in the Right of bis Tlite, and is 
attainted 
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attainted and dies, the TUife dies, the Jſlue is barred, 
Co. 8 Rep. 72. a. Greenleys Caſe, And by the Frank-tene- 
ment of the Mike, that is intended, that ſhe hath joynt- 
ly with her Pusband, by the Statute of 32 H. 8. cap. 28. 
So when the HÞugband loleth by default Land which was 
the Right of his Mike, jus Uxoris is that which ſhe had 
joyntly with her Þugsband within Weſtm. 2. cap. 3. there, 
and this Debt is in ſome ſozt belonging to the Eſtate of 
Studder, fo2 he may Diſcharge it. Secondly, Aſſignments 
ought to be favoured, and therefoze Mich. 23 Car.. Baker 
againſt Edmonds, Styles Rep. 62. An Aſſignee bzings an 
Indebitatus Aſſumpſit fa; 42 l. upon an Aſſignment of a 
debt due by Contract of 43 l. and upon non Aſſumpſit, and 
a Special Uerdia,reſolved fo2 the Plaintiff; fo2 although in 
ſtrianeſs of Law its not good, yet in favour of Creditors 
it was held good, Thirdly, Mhatſoever a Bankrupt may 
fozfeit, that may be aſſigned, and there he might have foz- 
feited the whole Dbligation 3 And there is a difference be- 
twirt a Perſonal Chattel in Action and in Poſſeſſton 3 
Foz of a joynt Perſonal Chattel in Action the King ſhall 
have all; but of a joynt Chattel Perſonal in Poſſeſſion the 
King ſhall have only the moiety, 8 E. 4. 4. a. Plowden 
259. a. Co. 3 Inſt. 35. Object. Perhaps the other Dblige 
hath releaſed. Reſp. That is not found in the Uerdic, 
and it may be as well ſurmiſed that it was in truſt fo the 


Bankrupt, Wyndham, It there be twoDbligees, the one God. ;. 
cannot releaſe to the other, becauſe a thing in Aaion, and vl. 282. 


the Statute ſhall not go by the Rule of what thing the 
Bankrupt map do, foz he cannot aſſign a thing in Aion. 
Twiſden, The caſe of the Forfeiture of felo de ſe, of a 
joynt Debt is by Pꝛerogative, but he cannot afſign the 
whole, and if he may, then the other mayreleaſe it. Secondly, 
The Statute ſaith, That the Aſſignee ſhall have the ſame 
Action, Here the Bankrupt cannot have an Action with- 
out the other. Foſter, The queſtion is, Jf the Commiſſi- 
oners have Power to take away the Power of the other 
Obligee to releaſe the Debt, and if the Aſſignee dies, this 
ſurvives to the other Obligee; when the Common-Law and 
Statute-Law concur, the Common-Law ſhall be preferred. 
Et adjornatur. 


Jermy 
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Jermy againſt Sir Arthur Jenny, Aſumpſit. Suff. 


DE Plaintiff declares, That whereas the .Defen- 
dant the 8th of June 1655. at Layſton, fn conſidera- 
tion that the Plaintiff at the ſpectal inſtance and requeſt 
of the Defendant would from thencefozth Admit, Enter: 
tain and Board the Defendant and his Retinue in the 
Douſe and Family of the Platntiff, and would find, pꝛo⸗ 
vide and allow to and fo2 the Defendant and his Retinue, 
Meat, Dink and Lodging, and Hozſe-meat foz his Hozſes 
whenſoever, and ſo often as ſhould pleaſe the (aid Defen- 
dant to repair and come to the Dwelling: of the 
Plaintiff, div aſſume and pꝛomiſe to pay to Plaintiff (a 
much Mony fo2 the ſame, as he ſhould reaſonably deſerve 
upon requeſt. The Plaintiff avers, That afterwards, (viz.) 
the afozeſatd 8th day of June, and divers other days and 
times afterwards, he did admit, entertain and board 
the Defendant and his Retinue into the Þouſe and Fa⸗ 
mily of the Plaintiff, and did find, pꝛovide and allow the 
Defendant and his Retinue, Meat, Dunk and Lodging, 
and Poꝛle meat fo2 his Hoſes ſeveral times, and whenſo- 
ever, and (o often as it pleaſed the Defendant after the 
ſame 8th of June, to repair and come to the Dwelling: 
Douſe of the Plaintiff, and that he doth deſerve 331. 12s. 
and ſo bzings his Action: The Defendant demurs upo 
this Declaration, and ſhews fo2 cauſe. 1. That the Plain 
tif doth not ſhew the time ol notice when the Defen 
dant came to his Houſe, 2. Ve doth not ſhew that the 
Defendant after the 8th of June came to the Pouſe of the 
Plaintiff. 3. Becauſe the Count is ſo defecntve, inſufft- 
cient, iucertain, and wants fozm, &c. Scroggs fo? the 
Defendant. The Declaration is incertain, becauſe it doth 
not appear what days the Defendant came to the Houſe of 
the Plaintiff, o2 that the Plaintiff found him Meat, Dzink, 
Hole meat, &c. and therefoze on another Action bzought 
this Action cannot be pleaded in Bar; fo2 he ought to 
have (aid, that divers days between the ſafd 8th of June 
and the exhibition of the Bill he entertained, &c. Ray- 
mond fo? the Plaintiff. The Count is certain enough, fo? 
as to the ſhewing that he entertained him from ſuch a day 
till 
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till ſuch a day, perhaps the truth of the Fac was not ſo; 
and then if he had declared ſo, and the Oefendant had taken 
Tſſue upon it, the Jſſue would have been found againſt the 
Plaintiff. 2. If it had been divers times betwirt the 2th of 
June and ſuch a day, this had been as uncertain as it is here, ko; 
the number of days would not appear, moze than here, ſo that 
the Jury may be aſcertained what Damages to give. 3. Jt 
is ſhewn that all was after the Pꝛomiſe, and that nothing 
incurred after the Bill; koz the bzinging of the Bill ſhews 
that he hath not paid; and it ſeems that it cannot be better; 
fo2 if he ought to have ſhewn all the days, oz the time in 
particular, this would have made the Declaration too pꝛolix, 2 U. . . 
and to no purpoſe, fo2 upon the Evidence it will appear what P. 2. 
the Plaintiff hath deſerved; and upon this reaſon it was 
here adjudged in a Caſe of the ſame nature, Mich. 1654. 6 
B. R. Prat againſt Banks, Erro2 of Judgment in the Common 
Bench where the Plaintiff brought an Agion upon the Caſe When the 
upon a ſpecial ÞPzomiſe, and the Count was ſuch, That bees 
whereas he was an Attomy of the Common Bench, Che tend co in. 
Defendant pzomiſed, that if he would pꝛolecute a Suit — 
foꝛ him in the ſald Court betwirt him and A. B. that he whereby = 
would give to him 3s. 4 d. every Term; and alſo if he fois all be 
would ſolicit another Suit foz- him in Chancery, and Dif: the teogth 
burſe the Mony that ſhould be due to the Officers and Coun⸗ _— 
ſel, &c. that he would repay him, and give to him ſo much fo2 Genera“ * 
his Salarp; The Plaintiff avers that he did pꝛolecute the Plcading, cro. 
ſaid Suit in the C. B. and ſollictted fo; him in Chancery, and , 722. . 
paid divers Sums of Mony to ſeveral Officers and Counſel ze1+-1, 3 8/2 
amounting to ſo much, and that the Defendant had not 14 
paid him, and Judgment was fo2 the Plaintiff in C. B. and 54 1. 
the Defendant bzought a TUrit of Erroz, and aſſigned fo2 
Erro2 that the Plaintiff did not ſet foxth to whom the Fees 
and Mony was paid, ſo that if the Officers will ſue the De⸗ 
fendant again fo2 the ſame Monp, he cannot plead this Aion 
in Bar; But reſolved, that it doth not behove him to al: 
ledge the particulars, fo2 there is a difference where the 
Action is grounded upon the Outy, as in Debt upon the 
Contract, as Gardner and Bellinghams Caſe, Hob. Rep. 5. 
And this is fo2 conciſeneſs of Pleading, as in an Actfon upon 
the Statute of ſending Knights to Parliament, the Election 
fhall be ſaid per majorem numerum, Plow. Com. Bulkeleys Caſe. C/. 29 
2. The Entertainment is at the requeſt of the Oefendant, 
and therefo2e he beſt knows what time he was entertained 3 and 
upon this reaſon its adjudged, Hill. 15 Car. B. R. Canwey 

C againſt 
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againſt Aldre, Cro. Car. 573. In an Aſſumpſit the Plaintiff 


declares, That where he at the requeſt of the Defendant 
amended (ſuch a Boat, and divers other Boats of the De⸗ 
fenvant, he afſumed to pay to him fo2 his Labour and Charges 
tanium quantum, and avers that he mended one and divers 
other Boats, and that he deſerved lo much; and this Ob⸗ 
jection was there made, but adjudged that its good enough, 
by Jones, Barkley and Croke, and the reaſon is, becauſe the 
Defendant (at whoſe requeſt the laid Boats were mended ) 
might well take Conuſance what Boats they deſired to have 
amended; and this Caſe was well ſcan d, koz that Juſtice 
Barkeley doubted of it at firſt, and there were Pꝛeſidents 
ſearched, and the Secundary there (aid, that divers Pꝛeſi⸗ 
dents were in the Caſe, and one was cited by Croke himſelf; 
Aſſumpſit was bzought by a Tayloz, and he declar'd, that 
where he had made a Gown, and divers other Suits of Ap⸗ 
parel at the requeſt of the Defendant he pꝛomiſed to pay him 
tantum quantum, and in Cro. James 370. in Shepheard and 
Edwards Caſe, in Aſſumpſit fo2 curing a Fiſtula, the Plaintiff 
avers, that he ſuch a day, and divers other days and times 
betwixt ſuch a day and ſuch a day he cauſed to be applied 
Medicines, and that he deſerved (ſo much; and Judgment foz 
the Plaintiff, Noy Rep. 16. Tayler and Charey, Aſſumpſit ta 
pay 4 l. at Lady-day, circiter illud tempus, and avers, that 
he paid it not within fozty days after, and adjudged fo2 the 
Plaintiff, becauſe it appears that it was not paid when the 
Duit was commenced. 3. The Entertainment is accozding 
to the Agreement, which is ſo often as the Defendant pleaſed 
to come, &. which cannot be ſet fozxth without great pꝛo⸗ 
lixity and hazard, and upon debate Judgment was given fo2 
the Plaintiff at another day. 


Term. 
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Robins againſt Cox and Warwick. 


DE Caſe was, Kenne ſeiſed of Land in Fee demiſes to the debt. 75- „3 
Defendants foz twenty one years, rendzing Rent during x 
the Term, and then grants the Rent only (without the Rever: 
ſion ) to the Plaintiff and his Aſſigns during the Term, 
and the Defendants arturn ; and fo2 Rent behind, the Plain⸗ 
tiff bzings Debt, and ſhews this whole matter in his Count; 
and the Defendants plead nil debent, and found fo? the Plain. 
tiff, And Powis moved in Arreſt of Judgment, becauſe Debt, 
as this Caſe is, lieth not, becauſe there is no p2tvity be- 
twirt the Defendants and the Plaintiff, and of a Rent Seck 
there is not any remedy without Seiſin. Baldwin fo2 the 
Plaintifl. 1. Rent-Service may come to be Rent-Seck, Lit. 
ſect. 225. and here by the Attoznment there is quaſi a new 
Contract betwirt the Plaintiffs and the Defendants. Wynd- Contra H. 24. 
ham Juſtice fo2 the Plaintiff, L. 5. E. 4. 42. Debt lies kz an fa. cre. , 
Annuity granted fo2 years 3 and 45 E. 3. 8. pꝛiuity of Contrac d 7 
map be transferred 3 and Debt lies upon a Leaſe of a Fair, 
and therefoze a Biſhop may grant a Fair fo2 years, but not 
fo2 life, becauſe Debt lies. 2. The Law favours Remedies, 
Twiſden of the ſame Dpinton, becauſe the Rent was ozigt- 
nfally ſubject to an Action of Debt, and therefoze, although 
its now in another Hand, yet the Contrada remains, as df- 
ſtreſs fo2 Rent, which is over-plus of Common Right ; and 
Coke lib. 4. Ognels Caſe, Jf an Annuity be arrear, and the 
Gzantee dies, his Executozs ſhall have Debt, becauſe the 
Perſon of the G2zanto2 was oziginally charged, 9 H. 7. 16. A 
Seignozp in Fee is granted fo2 years, the Gꝛantee ſhall not 
have Debt, becauſe it is out of a Fee, but after the Term ex- 
pired he ſhall have Debt, 19 H. 6. 42. per Aſcough, and 44 El. 
Bendlows againſt Philips, and Cro. Eliz. 895. Jt was adjudged 
that Gzantee of a Rent-Seck ſhall have Debt, becauſe the 
Law favours Remedies. 
Mallet Juſtice contra, becauſe no pꝛivity is betwirt the 
Parties; and of the ſame 9 was Folter Chief Juſtice 3 
2 and 
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and therekoꝛe the Court being divided no Judgment was given; 
mes vide Cro. Eliz. 637 & 651. Ards verſus Watkins, where its 


adjudged that an Action of Debt lies, 


_ 


A Mandamus was pꝛaped fo? one Stamp to reſtoze him to 
be a Steward of a Court-Leet and Court Baron of the Ban- 
4, 0 noꝛs of Stepney and Hackney, of which he was diſplaced in 
the troubleſome Times (oz his Aﬀection to the King, and 
one Northey put in his Place; and York who moved fo? it, 
inſifted that ſuch CUrit well lies, becauſe, its an Dffice of Ad- 
miniſtration of Juſtice, and it is moe reaſotable than koz an 
Uther of a Oammat School, which was granten in the year 
Fel. 185 5. in Crafveds Caſe, and koz an Alderman, 2 Bulſt. 123. 
in S$huttleworths Cafe, ko: a Common Council man, Stiles 
Rep. 32. Eſtwicks Caſe, fo! a Town-Clerk and Conſtable, 
322 „6 Noy 78. Peph- 463. fo @ Blitgeſs, Cro. Jac. 306. Clarks 
| Caſe. And the Court inclined that the CUrit lap to reſtoze one 
to the Stewardſhip of a Eoutt-Leet, but not to a Court- 
Baron; but it was adjozned, and Pꝛeudents direged to be 


learched. 


ik Lee Sir Richard Temple being choſe Burgeſs fo2 Buckingham, 
/ (© 74/445 and having a Ttyal at the Bar to be had on Tueſday be: 
| foe the ſitting of the Parliament, moved by Serjeant May- 

. nard to have his Pztviledge allowed him, but his Botion was 
dented in tegard the Parltament were not ſitting, no2 to fit 
till after the Tryal had (vir.) the 8th of May, but the Ttyal 
did not go on, Vide Moor Rep. 340. pl. 461. Fitz-herberts 


Caſe, 


Rawlins verſus Hill. 


will indi& Richard Rawlins. at the next Seſſions, and he 
(hall loſe his Eſtate, and it ſhall go hard with him for 


his Life 3 but his Eſtate he ſhall ſurely loſe for marking my 
Sheep. After Uerdia fo2 the Plaintiff, 'Jt was moved in 
Arreſt of Judgment; and Jones being fo the am ſata 
that theſe wozds tantamount to Felony 3 but by Wyndham 
Juſtice, the later wozds mitigate all, and therefoze Judgment 
was ſtayed until, &c. 


Johnſon 


- "I erg , . 
re. 
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Johnſon verſus Samworth. 


T E Plaintiff Counts, That the Defenvant in conſidera- 
tion that the Plaintifft would give to him 5 5. he would 
give to the Plaintiff 40 s. it he ever played at a Game called 
Even and odd fo Monp o2 Mine, and avers that he gave to 
him 5 5s. and that the Defendant played at the ſaid Game ſuch 
a day unde actio accrevit. Upon non Aſſumpfit, and Uerdic fo2 
the Plaititiff, it was moved in Arreſt of Judgment, that there 
was not any ſuch Play; but it was allowed, and the Court 
appzover of the conſideration to reſftrafn Young Men from 
Gaming; and Judgment was given koz the Plaintiff, 


Memorandum, Thomas Howard ( Byother to the Earl of 
Carliſle ) and his two Servants, Michael Naylor and John 
Mills, were indicted foz Murder, fo2 the killing one Proby 
Servant of a Hozſe-coarſer at St. Giles in the Fields, and found 
Guilty of the Murder, and attainted; and now on this 4th 
day of April they were bꝛought to the Bar to ſhew a Pardon 
which they had obtained, and ſhew cauſe why they ſhould 
not be executed; and they pleaded the Pardon, which was 
read, and it (as J well obſerved ) recited all the Pꝛoteed⸗ 
ings upon the Jndi>ment, and then the King was infozmed, 
that no Evidence was given that there was any Malice pꝛe⸗ 
petiſe in them in other manner than by Conſfrucion and 
Implication of Law, and fo2 that the King pardoned the 
Killing and Felonp, &c. but no wozd of Murder was in it, 
but by deſcription 3 and the Court were troubled to hear ſuch 
a Suggeſtion in the Patent, becauſe they knew the contray to 
be true, and therefoze they laid, that upon ſuch a Pardon a Scire 
facias might be bzought ſeven years hence, and they might be 
hanged notwithſtanding this Pardon, and therefoze they ad- 
viled Mr. Howard to p2ocure a better Pardon; and Wynd- 
ham Juſtice ſald, That the Suggeſtion of the Pardon might 
have been grounded on the Merits of the Paiſoners, &c. But 
upon this Charter the Pziſoners have not pꝛoduced any 
Writ of Allowance, and therekoze the Pardon was not al- 
lowed; but their Execution reſpited till another day, at which 
day they p2o0duced a Patent without any Suggeſtion at ail, 
and a Nlrit of Allowance, but the date was miſtaken, and did 
= agree with the TUrit, and therefoze Execution was reſpited 
over. 

Godlington 
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Godlington verſus Lee. 


bebt lies on & o E Caſe was, The Defendant became Ball in this 
Jedgnemt 35. Court fo2 another, and Judgment was given againſt the 
Tegel che Helncipal, and now the Plaintiff wings Debt upon this Re- 
Bail, Inf. 236. cognizance; and Allen moved fo2 an Imparlance, becauſe 
Upon me Ke- Debt lieth not in ſuch Caſe, becauſe by this means the Bail 
Kell 600. ſhall be ouſted of his Plea of no Capias filed againſt the ]2in- 
* cipal, and alſo abudged of his time of bzinging the Pꝛincipal, 

which he hath until the ſecond Scire facias returned, fo2 now 
Vide r. immediately be hl be — to 1 — — — 1 it 

1c, Rot. 805. was objected, that there had been Pꝛeſidents of ſuc on, 
12 75 aa and — in the time ok H. 8. makes mention ok it, he 
D:vez«8:, (aid thoſe Pꝛelſidents paſſed ſub ſilenio, and therefoze they are 
a not to be regarded; and fo2 theſe Reaſons the Court grant⸗ 
are iti 129 ed an Imparlance that ſuch Action lies not, quod nota. 


Barnard verſus Ewens. 


Contra Hob. EBT upon 2 E. 6. fo2 Tithes, The Defendant pleads 

— 44 an Agreement between the Plaintiff and him fo2 thꝛee 

137: 5-414, pears and doth not alledge this to be by Deed, and Iſſue upon 
it, and found fo2 the Defendant 3 and Powis moved fo? the 
Plaintiff to have a Repleader, becauſe the Jſſue is not good; 
but reſolved by the whole Court, although it is not ſuch an Agre#- 
ment which may paſs the Right, yet it is a good Agreement 
within the Statute to bar the Plaintiff in his Acton of Debt; 
Yelv. 94. Hawks verſus Brothwith 131. accoꝛdingly. 


Gliniſter verſus Audley. 


EBT upon an Obligation, the Defendant demands Oyer 

of the Condition, which was to perfozm Covenants, one 
of which was, That the Defendant covenanted that he was 
ſeiſed of an indefeſible Eſtate in Fee-ſimple, and the Defendant 
pleads Covenants perfozmed 3 The Plaintiff replies, That he 
was not ſeiſed of an indefeſible Eſtate in Fee-ſimple, and the 
Defendant demurs generally, becauſe he (ſuppoſed that the 
Plaintiff ought to habe ſhewn of what Eſtate the Defendant 
was leiſed in regard he had departed with all his Writings 


con- 
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concerning the Land in pꝛeſumution of Law, and therekoze 


the Plaintift well knew the Title; and its not like to Brad - gy 


ſhaws Cale, becauſe there the Covenant was with the Leſſee 
fo2 years, who had not the Tritings. But reſolved the Bꝛeach 
was well aſſigned accozding to the wozds of the Covenant; 
and Judgment was given fo2 the Plaintiff, 


Graves verſus Sawcer. 


was Owner of a ſirteenth part of a Ship, and the De- 
endant was Dwner of another ſixteenth part of the ſame 
Ship, and that the Defendant fraudulently and deceitfully 
carried the ſaid Ship ad loca tranſmarina, and diſpoſed of 
her to his own uſe, by which the Plaintiff Hath loſt his ſafd 
ſixteenth part, to his Damage. On Not Guilty pleaded, and 
Uerdid fo2 the ]laintiff, Jt was moved in Arreſt of Judg⸗ 
ment, that this Action doth not lie, fo2 although it be found 
to be deceptive, yet this does not help it, if the Action doth 
not lie on the ſubject matter; and here they are Tenants in 
Common of the Ship; and Littleton ſaith, That between Te⸗ 
nants in Common there is not any remedy 3 and there cannot 
be any Fraud between Tenants in Common, becauſe the Law 
ſuppoſes a truſt and confidence betwirt them; and upon theſe 
Reaſons Judgment was given quod querens nil capiat per Bil- 
lam. (ide Noy 14. Croſſe verſus Abbot, M. 11H. 4. 13. a. 


pl. 29. 


* an Action upon the Caſe, the Plaintiff declares that he 
n 


Smith verſus Warner. Treſpaſs. 


Treſpaſs fo; taking Goods : The Plaintiff counts de 

una Satagine, Anglice a Frying pan: And after Uerdic 
fo2 the Plaintiff, Jt was moved in Arreſt of Judgment be- 
cauſe it ought to be Sartagine, fo; Sattago ſignifies nothing, 
and adjudged fo the Plaintiff ; fo2 if Satago ſignifie nothing, 
then no Damages was given fo2 it, and the difference was 
taken where the woꝛd ſignifies another thing, there it is ill 
but where it is inlignificant it doth not vitiate. 
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Uſher verſus Buſhnel. 
2 
wg, _ Reſpaſs vi & armis quare Faſionos ſuos & Perdices ſuas 
> jo TT" | cepitz and on Not Guilty found fo2 the Plaintiff ; 
14 % Moon ot cke and moved in Arreſt of Judgment, becauſe they are 
Aintin, 


i, - miphe be his feræ naturæ, and therefoze there cannot be any Pꝛoperty in 
en, Pheſans, cre. them: But adjudged fo2 the Plaintiff, becauſe after Uerdic 
— rey hee ſhall be pꝛelumed dead, and then a Pꝛoperty may be in 

em, 


Wynne verſus Lloyd. ** 50. 96. 


| Rro? to reverſe a Common Recovery in Angleſey, the 
* 1Aq Errozs aſſigned were in the Crit of Summons, and in 
_ | the Dedimus poteſtatem, and upon this a Scire facias iſſues 
JA gu. againſt the Demandant in the Recovery, who pleads in nullo 
vid. o $24. Elt erratum, and then upon (uggeſtion that Wyane was con- 
pl. 693. Clark Cerner, a Scire facias iſſued to him, and he pleads that ano- 
verl. Herdwick ther had Lands compꝛiled in the laid Recovery, who is not 
named in the (aid TUrit of Erroz, Judgryent of the TUrtt ; 
and on this Plea the Plaintiff demurred. Allen fo2 the Plain- 
tiff; this Plea is not good, becauſe the Pꝛoceſs had been 
good without naming this Party, fo; the Ter-Tenant only 
is to be there of neceſſity, Dyer 321. a. and he ſhall only plead 
the thing, fo2 which Judgment ſhall not be reverſed, and not 
in Abatement of the TUrit of Erroz, 30 H. 6. 2. b. per For- 
reſcue. 2dly. This Plea is not to any purpoſe, fo2 the Court 
may pꝛoceed without the other Ter-Tenants. 3dly. Such 
Plea is againſt the Return of the Sheriff expzeſly, fo2 he 
hath return d the Ter-Tenants. 4thly. This Plea is ill, be⸗ 
cauſe he pleads that A. is Ter-Tenant of divers Lands, and 
doth not ſay what Lands. 
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Williams contra. Theſe Queſtions are inquirable; 1ſt. It 
a Scire facias be neceſſary againſt the Ter-Tenants Ow 
: : a E. 
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Caſe. 2. It every Ter · Tenant ought to be returned. 3d. JE 


another Ter Tenant that is not returned may be ſuggeſted at 


the Bar. 

As to the Firſt. A Scire facias in this Caſe is neceſſarp 
againſt the Ter-Tenants, becauſe none gains oz 1oſes but 
them, Dyer 321. befoze; and all the. Preſidents mention this 
Cro. Jac. 392. Harbert verſus Binion 160. Champernoon againſt 
Godolphin, 41 Eliz. Lee verſus Holland and Row verſus Eve- 
ley, andOwen 157. Carew verſus Warren. 21 E. 3. 56. Bridg- 
man 70. Holland verſus Jackſon. 

To the Second. A Scire facias being awarded, generally every 
one ought to be ſummoned. 

Obje&. The Party ſhall not be concluded, although he be 
not ſummoned, 

Anſw. Þe ſhall not be concluded if he come in in due time; 
but the diſcretion of the Court will ſuppozt a Common Re- 
covery, and here if this Ter-Tenant doth not come, he ſhall 
be concluded, fo} it ts not like to Dyer 321. 

To the Third, Jt now appearing to the Court that there 
is ſuch a Ter-Tenant, a Scire facias ought to Jſſue againſt 


bim, Fitz. Scire fac. 38. 21 E. 3. 56. and it was adjomed poſt. 


Nuttal verſus Page. 


is to be hanged fo2 counterfeiting the Kings Þand and Seal; 
adjudged fo2 the Plaintiff. 


Windſer verſus Sey well. Ejectment. 


N a Special Uerdic, the Caſe was, A. utlawed in a / 
Perſonal Action levies a Fine, and the King ſeizeth the / z. -* 


Land in the Hands of the Conuſee, and whether ſuch ſeizure 
be good oz not, was the queſtion; and reſolved, That if the 
Setzure was befoze the Fine levied, then the King may well 
retain againſt the Conuſee : but if the Fine was levied befo2e 
the Seizure, the Conuſee map well take; and the Book of 
21H. 7. f. 7. was Denied, that the Ring cannot diſpoſe of the 
Land it ſelf of a Perſon utlawed, fo2 the courſe of Exchequer 
is againſt that Book, Vide Stamf. Prerogat. 57. and 24 Car. 


Pickerings Caſe fn the Exchequer, T. 9 H. 6. 21. a. pl. 15. per 


Babington, 1 Leon. 63. pl. 84. Cro. Eliz 270, Ogusls Caſe, H. 15. 
H. 9. 2. pL 4- O 


Uttal that was Solomon Smiths Clark is a Knave, and a = #0 
Rogue, and J will pꝛove it, and he is in Newgate, and 


Tippin 
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„0d. 


Tippin and Grover. 


EBC fo2 Rent bzought by Executozs, the Plaintiffs 
Count, that their Teſtatoz was ſeized fo2 anothers life 
of certain Tithes, and demiſed them to the Defendant foz 
years, rendzing Rent, and fo2 400 l. arrear they bzing Debt; 
and on Demurrer on this Declaration, . Jones argued its a 
Rent, and that the Executozs ſhall not have this Rent, becauſe 
it appertains to the Reverſion, fo2 it is a Rent although not 
in point of Remedy, Cro. Jac, 112 & 453. | 
Alien contra. Debt lies upon the Contract which goes to 
the Executozs, But he perceiving the Opinion of the Court to 
- againft him, payed a Diſcontinuance, which was granted 
m. 


Black verſus Mole. Replevin. 


Copyholder makes a Leaſe fo2 pears rendz\ng Rent, 

and then ſurrenders two parts of the Reverſion, and 
he to whoſe uſe the Surrender was made diſtrains fo2 the two 
parts of the Kent, and mentions not any Attoznment of the 
Tenant in his Avowzp, noz any notice, and upon this Avomzy 
the Plaintiff demurs; and adjudged that Attoznment and no- 
tice are = —— becauſe the Surrender is a thing notozt- 
ous of it ſelf. 


Andrews verſus Showell. 


DE Caſe was, The Defendant gave a Warrant of At- 
to}mp to one to confeſs Judgment in Debt to the 
Plaintiff by non ſum informatus at eight a Clock in the Bozn- 
ing, and at ten a Clock befoze the Judgment ſigned by the 
Secondary, the Defendant dies, and now the Executozs of the 
Defendant move to ſet aſide this Judgment; but reſolved it 
was well obtained, it being fo2 a good Debt; quod nota. 
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Sir Robert Foſter Chief Juſtice. 


Sir Thomas Mallet, 
Sir Thomas Twiſden, pJuſtices. 
Sir Wadham Wyndham, 


Memorandum, The laſt Vacation Serjeant Glanvil, 
who was the Kings firſt Serjeant, dyed. 


Day verſus Guildford. Ejectment. 
Hill. 12 Car. 2. Rot. 952. 


Father of the Defendant, was ſefzev of the Lands 

in queſtion fo2 life, the Remainder to the Defen- 
vant in Tail; the Father enters into a Recognizance in Chan- 
cery, to the Leſſo of the Plaintiff, and dies, the Leſſo2 ſues 
a Scire facias upon the ſame Recognizance, the Sheriff returns 
the Defendant Þeir and Ter-Tenant, & quod Scire fecit, the 
Defendant, and he makes default and doth not plead, and 
Judgment is given, that the Conuſee have Execution, who 
leaſes to the Plaintiff, 

Wild Serjeant fo2 the Plaintiff, Here by the Judgment up. 
on default in the Scire facias the Defendant is bound until he 
reverſes it either by TUrit of 'Erro2, 02 relieves himſelf by 
Audita Querela, F. N. B. 104. b. Kel. 25. a. Paſch. 1652. B. R. 
Barcock verſus Thompſon, Styles Rep. 323. Jf Judgment be 
given againſt the Bail upon two Nichils, and no Capias fs 
returned againft the Punctpal, although the Bail cannot re⸗ 
verſe the Judgment by Erroz, yet he may have an Audita Que- 
rela, but not upon a Scire fect reterney vide, Mich. 1657. B. R. 
Kilburne verſus Rack. mtr 7y. 1656 . S546. 

D 2 Wyndham 


O; a Special Uerdict the Jury found Edward Guilford, 
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Wyndham fo2 the Defendant, Jt (ſeems this Caſe differs 
from the Caſes put, becauſe here Execution is (ſued upon ano⸗ 
ther Eſtate than the Conuloꝛ had; as if the Sheriff return J. S. 
Ter-Tenant, who never had any thing in the ſaid Land of 
the Conuſoz, pet J. S. may maintain an Ejectment, Mich. 6 R.2. 
Fitz. Aſſiſe 69. And here the Conuſo2 had only an Eſtate foz 
Life, and not the Eſtate of which the Defendant was ſeized at 
the time of the Action. 

Twiſden fo2 the Plaintiff, Vigilantibus & non dormientibus 
jura ſubveniunt, the Defendant ought to have pleaded when 
he had warning, and now he ſhall not falſifie his Recovery, 
and there is a difference when the Conuſo2 is Tenant in Tail, 
and when fo2 Life; and now the Defendant is eſtopped by the 
return of the Sheriff, and this differs from the two Nichils. 

Mallet fo2 the Defendant, Res inter alios actæ nemini no- 
cere debent. 

Foſter fo2 the Plaintiff, Pere is a wilkul Contempt in the 
Defendant, fo2 that he came not in on the Scire feci. Jt was 
adjom'd, and after Judgment was given fo2 the Plaintiff. 


Mich. 13 Car. 2, B. R. 
h. 203 He is a baſe Fellow, and I will queſtion him ere long, for 
} that he would have taken away the King's Life. Uerdid fo2 
the Plaintiff. And Jones moved in Arreſt of Judgment, but 
it ſeemed to the Court, that the TU(ozds were actionable, be- 
cauſe in caſe of the King the Intent is puniſhable 3 but ad- 

jozn d. 


—— 


—— . a 


Urſula Auſten verſus John Mander. 
Error of a Judgment in Oakhampton in Devon, 


B. 2% 1 Erro2s taken by Alleyn were, 1ſt. The Venire fac. 
is, therefoze its commanded by the Court that he make 

7-4" 113 to come twelve, &c. by whom, &c. and who, &c. in a bytef 
manner as in the Courts at Weſtminſter, where it ought to 

be at large fn all Inkeriour Jurisdiaions. Anſw. In the 

Caſe of Osborne and Gregory of a Judgment fn Exceſter, 

this Exception was moved and diſallowed. 2dly. Me doth 

not ſay that Ptoceſs of Diſtringas is awarded by the Court, 

but as befoze, &c. Anſw. Its good becauſe it refers to the 

Matter befoze, 3dly. The Judgment is quod recuperet, 

and alſo 398. promiſis & cuſtagiis de incremento, and doth 

not 


* r * . „ * . * OOTY 


Tt It DAU A APES RON 8 


EEEPC 


Term. Mich. 13 Car. 2. B. R. 


not ſay circa ſactam ſuam, and it map be that the increaſe 
was fo2 Sickneſs 02 Battery, 02 ſome other collateral matter. 
Anſw. The Pꝛeſidents are all ſo at Weſtminſter, and it ſhall 
not be pꝛeſumed fo2 any other thing than fo2 the ſaid Suit; and 
Twiſden (aid, That the reaſon fo2 which nothing out of Jnfe- 
rio; Courts ſhall be taken by intendment, is becauſe there they 
only enter ſhoꝛt Notes of their Pꝛoceedings, and when they 
are to certifie, the Attomies here dzaw the Recowds at Large; 
And Judgment was affirmed. 


Palmer verſus Stavick. Replevin. 


ÞE Defendant made conuſans fo2 a Rent-Charge due „6 n. 
Anno Dom. 1658. The Plaintiff pleads, That the De: carter verſus 28 

fendant upon another Replevin at another time, together with , for. 7,7 2.7. 
A. B. made conuſance upon the ſaid Plaintiff fo Rent arrear *** A. 45 
in the year 1660. and demands Judgment, if againſt the | 
ſaid Avowyy he ſhall make conuſance fo2 Rent due befoze, and 
relied upon the ſaid Eſtoppel, and the Defendant demurred, 
Jones fo; the Plaintiff. Jt ſeems the Defendant is eſtopped 
by the Avowzy as by an Acquittance, and a fortiori becauſe : 
its matter of Reco2d, and that an Acquittance is a Bar of 
Arrerages, the Books are plain, Dyer 271. a. 3 Coke 65. b. 
Pennants Caſe, 11H. 4. 55. a. But the truth is Fitz. Bar. 79. 
is againſt me; but that Caſe J deny, and alſo the Caſe of 
the Annuity. Obj. The Avowyp here is not betwirt the ſame 
Parties. Anſw. They are the ſame Defendants, and the 
ſame Parties in whoſe Rights the Diſtreſs is made, and if 
this ſhall not be the ſame Action, there will be infinite vera- 
tion. 

Allen fo2 the Defendant. pere is not any Eſtoppel becauſe 
not between the ſome Parties, and in truth the Outy remains, 
and the Bailiff cannot conclude his Maſter. 

Wyndham is clear fo2 the Defendant 3 and the Opinion of 
Fitz, Bar. by thꝛee Juſtices is good, becauſe an Annuity may 
be paid without Acquittance. 

Twiſden of the ſame Opinion. 

Mallet fo? the Plaintiff, becauſe an Avowpp is a Thing upon 
Recowd, and moze than an Acquittance z but Judgment was 
given fo2 the Defendant. 


* 


Granger 


: 
#45 2 2 
4 bal 


5 | A $ 


52 Le 1 NW e + > 
0 : by. 985 N. We ., ag P 
. 3 * 2 * 1 . 
_ 


My þ 208 2435 


Term. Mich. 13 Car. 2. B. R. 


Granger verſus Hemborough. Debt. 


EBT upon an Obligation of 50 J. to perkozm Cove: 
| nants in an Jndenture, and one is, That the Deken⸗ 
dant pay 12 J. a year fo a Meſſuage to him demiſed quarter- 
lp, at four Feaſts; The Defendant pleads perfozmance of 
ail Covenants. The Plaintiff Aſſigns fo2 breach, that he did 
not pay 3 l. one quarters Rent, The Defendant rejoyns, 
that befoze the (aſd 3 J. was due, the Plaintiff entred upon 
him, and erpelled him; The Plaintiff demurs. 

Baldwin fo2 the Plaintiff; The Rejoynder fs a departure, 
fo2 he might have pleaded this Matter in his Bar, as Dyer 
291. Fitz. Williams Caſe. Jn a Formedon the Tenant picads 
a Fine, the Demandant replies, quod partes finis nihil ha- 
buerunt, but that ſuch a one was Cſetzed 3 the Tenant rejoyns 
that the Party that levied the Fine was ſetzed in uſe, and re- 
ſolved a departure, foz he alledges befoze a Seiſin at Come 
mon Law, and now would make this good by the Statute. 

Jones fo2 the Defendant, This Rejopnder is a Cozrobo2a- 
tion of the Bar, and- he ought not to have pleaded this thing 
at the firſt, becauſe there are ſeveral Covenants, and he could 
not know in which of them he would have aſſigned the Beach 3 
and there is a Difference where the Condition is to perfozm 
all Covenants compziſed, and where its all Covenants and 
Payments, as Chapmans Caſe is, Cro. Car. 76. there the 
Dekendant pleaded perkozmance of all; the Plaintiff aſſigned 
a Breach tn non-payment of the Rent ; the Defendant can 
not rejopn, that it was not demanded, becauſe it is a depat- 
ture, 


Wyndham, Its a Departure, and its not like to the Caſe 
of demand, becauſe its a diſcharge. 

Twiſden agreed with Wyndham, There the Defendant 
pleads a General Plea, he ſhall not make this good after by 
by a particular thing in the Rejoynder 3 but it was adjozned, 
and after ruled to be a departure, and Judgment given fo? 


the Plaintiff, Vide Cro. El:z. 828, Specot and Sheers, a Caſe 
directly in Potnt. 


=> A 


Harris 


Term. Mich. 13 Car. 2. B.R. 23 
Harris verſas 
HOU art a LTaytor and a Rebel; the Defendant juſtifies, /-25. /4 - // 5 


that 28 Sept. 1659. the Plaintiff was a Soldier under 
one Captain Ceely, againſt the King: Plaintiff demurs, pe- 
ſuming the General Pardon had reſtozed him to his good 
Fame, as Hob. 8 1. Cuddington againſt Wilkins; but ad- 
judged koz the Defendant, becauſe the Plaintiff ought to 
have — that he was not one of the Perſons there ex⸗ 
cepte 


Nicholſon verſus Sherman. 


Caſe for a Legacy. 


DE Plaintiff declares, that James Glaſſebrook made his 
Till, and deviſed to the Plaintiff 1001. and that his 
Executoꝛs ſhould double the ſaid 100 1. and fo2 the 200 l. he 
bzings this Action, and avers the Defendant hath Aſſets be⸗ 
yond Debts; and the Defendant demurs. 

Jones fo2 the Platntiff; Here are two Points, 1. Jf the 
Doubling the 1001. be a Deviſe, o2 that it hall be only at 
the diſcretion of the Executoꝛs; and it ſeems clear that it is 
a Deviſe, and the other part doth not oppoſe it. 2. Jf an 
Action upon the Caſe lies fo2 a Legacy; and held that it does. 
iſt. J will not inſiſt whether there be any remedy fo2 a Legacy 
at Common Law, Glanvil lib. 7. chap. 6,7. 2dly. An Action 
of the Caſe lies againſt an Erecuto2 upon a Breach of Truſt, 
as it lies againſt a Shepard fo2 not regarding his Charge. 
And firſt, The Law takes notice of Legacies to collateral Pur⸗ 
poſes, as a Pꝛomiſe to foꝛbear a Legacy is a good Conſidera- 
tion to ground an Aſſumpſit; and in an Action againſt an Ex- 
ecuto? in his own wong, it is a good plea to ſay that he hath 
paid all in Legacies 3 and an Adion upon the Caſe lies fo2 a 
Tort as fo2 not perfozming a Contract, Cro. Jac. 544. Healy 
verſus Duntley. Pere is a Beach of Truſt, becauſe the Exe⸗ 
cuto2 takes upon him to perfozm the Tt! of the Plaintiff. 
Object. Legacies cannot be ſued fo2 here in ſpecie, and it was 
never known befoze, Anſw. The Action of Indebitatus Af- 
ſumpſit was a rare Action befoze Slades Cale, 


Wyld 
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Wyld contra. An Action doth not lie fo2 a Legacy, becauſe 
its a Teſtamentary Thing, and one of the Puncipal, as ap- 
pears by the TUrit of Pꝛohibition, Regiſter 38. and the ſame 
Argument that Lictleton uſes fo: the Statute of Merton map 
be here uſed, that never ſuch an Acton: had been uſed ; and 
the Rule of the Civil Law is not current in Weſtminſter-Hall, 
Boni Judicis eſt ampliare juriſdictionem; and true it is, the Com: 
mon Law takes notice of a Legacy; but ſo, as its a Teſta- 
mentary Thing, and as to the ladebitatus Aſſumpſit which was 
ſo rare, pet it was within the Juriſdiction of the Common 
Law; and although of late time ſuch adions have been uſed, 
pet this was leaſt there ſhould be a failer of Juſtice when there 


was no Eccleſiaſtical Court; and ſo it was adjudged in 


Harwood and Pcyroes Cale, that an Elegit might be executed 
in the Glebe Land of a Parſon ; but if it were to be adjudged 
now it would not be lo ruled as it was then, 2dly. It it be 
a Beach of Truſt, then it is a Perſonal Tozt & moricur 
cum perſona, as an Erecuto2 ſhall not be reſponſible fo; an 
Eſcape ſuffered by the Teſtatoz, Dyer 322. a. 

Wyndham. The Aion doth not lie, fo2 the Conuſance 
of a Legacy doth not appertain to the Common Law, fo? 
that by our Law a Man cannot give any thing after his 
Death, becauſe poſt mortem tunc tua non ſunt, and there 
is not any ſuch Duty at the Common Law as a Legacy; 
and an Acton of the Caſe doth not lie foz every Tort, fo; 
ft doth not lie foz non-payment of Rent, and a Penſion 


, raiſed by the conſtitution of he Ozdinary is not ſuable 


here. iy 

Twiſden. Jt was adjudged here, that a Legacy iſſuable out 
of Land is ſuable here, and oziginally Legacies were ſuable 
in the County Court; And Kattal Entries 301. a. Title Exe- 
cut, in Action 5. Debt is bought againſt an Executoz fo2 a 


Legacy, but a Demurrer is on the Count, and no Judgment 


given; but that which moves me againſt this Action is, That 
by this way an Action upon the Caſe will be bzought fo2 every 
Thing ſtable in the Eccleſiaſtical Court, 

Mallet and Foſter foꝛ the Defendant. And Judgment was 
given fo2 the Defendant, niſi, &c. 
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Eden werſus Chalkhall. Ejectment. Middleſex 
for Lands in Southmyms. 


[ JP2® Evidence in a Tryal at Bar, the Caſe was, 4 //* 
that Henry Crawley 6 Nov. 1645. conveys by Jnden- 

ture to Web and Taylor in Fee, and levies a Fine acco2ding- 

ly without any conſideration, and 13 March 1645. he cove- 

nants to ſtand ſeiſed to the uſe of Himſelf fo2 life, the re- 

matnder to his firſt Son in Tail, who is the Leſſo2 of the 

Plaintiff, and levies a Fine accozdingly; the 28 March 1653. 

Henry Crawley and his Wife, with Web and Taylor joyn in a 

voluntary Conveyance by Fine to William Godfrey and his 

DDefrs, Henry Crawley having Iſſue the Leflo2 of the Plain⸗ 

tiff dies; William Godfrey makes his Till, and of this makes 

the Lozd Windſor, and the Loꝛd Caſtleton His Executoꝛs, and 

deviſes the Lands to be (old by them; they the 19 March 1657. 

ſell to Skinner and Skinner foz 20001. who convep ta Sir 

Thomas Bide and his Peirs; and it was reſolven by the 

Court, That although Skinner and Skinner patd a valuable 5 
conſideration, yet the Eſtate to Godfrey being voluntary, ik?“ 4 13 #- Dy . /. 
the Conveyance of 6 Nov. 1645. was fozged, the Plaintiff : 

hath good Title; but the Jury found the firſt Conveyance | 

good, and found fo2 the Defendant. 


3 


Elizabeth Robinſon ainſt Margaret Amps. 
Co: nant. 


HE Plaintiff declares, That the Defendant by zu. „ % ſz 4 + / 

venture dated 1659. reciting, that there was a Leaſe - 3 
made to the Defendant, and a Recognizance acknowledged 
by Humfry Robinſon to the Defendant, bearing date with 
the ſatd Jndenture, the Defendant covenanted, That if 
Humfry Robinſon pay to the Dekendant ſuch a Sum 24 June 
1660. &c. that then the ſaid Becognizance ſhall be void, 
and then the Defendant, his Executozs and adminiſtrators, 
&c. at the Coſts of the Plaintiff will regrant the (aid In⸗ 
denture, and redeliver the ſaid Recognizance to be cancelled 
and vacated, and the Plaintiff aſſigns fo: Bzeach, that 
21 October 1659. the Defendant pꝛoſecuted an Extent upon 
this Recognizance. The Defendant pleads, that he did 1 p20- 

E ecute 
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an exit 
ſecute pon this Recognizanee, and Iſſue upon it, and found 
fo2 the Plaintiff; and Jones moved in Arreſt of Judgment, 
that here is only an implied Bzeach, fo2 the Recognizance 
may be delivered up, and pet the Recognizance be pzoſecuted. 

Allen fo2 the Plaintiff, 1. There a Covenant terminates 
in it (elf, it is not p2operly a Covenant but a Defezance, 
Plow. 138. a. But here is an ingagement to deliver up the 
ſaid Recognizance. 2. Pere is a preſent Breach, fo2 when 
he extends, the Plaintiff ſhall not be compelled to ſtap till 
a farther day, when the Extent is a Bzeach of the Covenant, 
as 5 Co. 22. Sir Anthony Maines Caſe, 

Wyndham. A Covenant to do a peſent Ac is not p20- 
perly a Covenant; as ta ſtand ſeiſed, And as to the ſecond, 
the Defendant hath diſabled Himſelf to Deliver up the Recog- 
nizance, as Feoffee on Condition takes Mie, &c. and the 
Beach here is well aſſigned. 

Twiſden to the ſame intent, and ſo the other Judges, and 
Judgment was given fo2 the Plaintiff; niſi, &c. 


Edſar verſus Smart. 


Udgment in Debt is had againſt two, and one dies, and 
the Plaintiff bzings a Scire facias againſt the Survivoz, 
and recites the death of the other, and pꝛays Execution 
againſt the Survivoz, the Dekendant pleads, that he which 
died had an Heir, who is in full life, and demands Judgment 
ik Execution, &c. Plaintiff demurs. Wynnington foz the 
Plafutiff : Jt ſeems to me that the Execution is well againſt 
the Survivo2 : And as to that, 1. Me ought to enquire what 
the Common Law fs. 2- That alteration the Statute of 
Weſtm 2. hath made. As to the firſt, at Common Law, It 
Judgment had been given againſt two, and the one dies, 
the Charge ſurvives, Sir William Herberts Caſe. To the 
ſecond, The Statute of Weſtm. 2. which gives the Elegit, 
doth not take away the paiviledge of the Plaintiff, but that 
he may have Execution at the Common Law if he will, fo2 
the wozds of the Statute are, fit in Electione, and this Sta- 
tute was made only fo2 the benefit of the Plaintiff, Obj. And 
as to the 29 of Afſizes, Longfords Caſe, J anſwer, the ſame 
Caſe is repozted, 29 E. 3. 39. and there by Thorpe the Lands 
are equally liable, and by that it map be eaſily collected, 
they intended Erecution only upon the Lands, and not a 
Petſonal Charge; but here may be a Perſonal Charge, = 
that 
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that is the difference; fo2 when the Charge is upon the Lands 
then it doth not ſurvive, but when it is Perſonal it ſhall ; and 
fo2 r direct in the Point, Vide 3 E. 3. 11. pl. 37. 1 E. 3. 
13. pl. 41. 

Wyndham Juſtice, The Books of 1 and 3 E. 3. are direct 
in the Point, and the reaſon why this Execution ſhall be 


againſt the Survivoz, is, becauſe the Platntiff map take a Yelr.209.c9n% 


_ facias if he will, and perhaps he will not charge the 
and. 

Twiſden of the ſame Opinion; and if upon this Scire fac. the 
Plaintiff takes an Elegit, the Defendant, may have an Audita 
Querela; 02 2dly. he may ſuggeſt this Batter upon the re- 
turn of the Elegit and have a Superſedeas, F. N. B. 166. 
44 E. 3.10. 4 E.4. 39. 7 H. 4. 30. and. Judgment was given 
koz the Plaintiff, niſi, cc. Vide Paſc. 1 H. 5. 5. a. pl. 6. 


Richard Capenhurſt verſus Capenhurſt. 


EBT upon an Obligation to perfom Covenants; 
the Caſe was ſuch, A. poſſeſſed of a Term fo2 years 
grants ſo much of the Term, that ſhall be unexpired at the 
time of his death; the Szantee aſſigns, and covenants that 
the Aſſignee ſhall enjoy againſt all Perſons, and the Plaintiff 
aſſigns a beach, and Iſſue upon it, and Uerdic fo? the Plain⸗ 
tiff; and Bigland moved in Arreſt of Judgment, that the Action 
did not lie, becauſe the Dziginal Gzant being void fo? the in- 
certainty, as in the Reco2 of Chedingtons Caſe, the Cove- 
nants are void alſo, becauſe the Bond depends on the Cove: 
nants, and the Covenants depend on the Leaſe ; and he cited 
Yelv. fol. 18 Soprani and Skurro. 

Jones fo2 the Plaintiff, The Term is not well aſſigned, but 
here is a Covenant which ſfands diſtin by it ſelf, and if there 
be not any Covenant, then the Obligation is ſingle. 

Wyndham Juſtice. Jf the Deed is void, no Covenant in 
it hall bind. And Judgment was ſtayed; but it was after ad- 
judged fo2 the Defendant, Vide Owen Rep. 136. Waller 
againſt the Dean and Chapter of Norwich, that the Covenant 
ſhall bind, though the Deed be void- 
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Plunket verſus Holmes. 3 


FI 66.1922 Þ E Wife having two Sons by divers Pusbands (which 


were dead) and being ſeized of the Lands in queſtion, 
in fee, deviſed them to Thomas her Son fo2 the Term of his 
natural Life, and if he die without Jſſue of his Body living 
at the time of his death, then to Leonard another of her Sons, 
and his Heirs fo2 ever; but if Thomas have Iſſue living! at 
the time of his death, then the Fee ſhall remain to the right 
Peirs of Thomas fo2 ever; the Nloman died, Thomas entred 
and ſuffered a Common Recovery, and dies without Jfſue, the 
Recovero2 made a Leaſe to the Defendant, Leonard entred 
upon him, and made a Leaſe to the Plaintiff; Et fi, &c. 

Allen foz the Plaintiff, The Points which J ſhall raiſe 
here are, 1ſt. ,TUlhat Eſtate Thomas and Leonard have by 
the Ul. 2dly. That operation the Recovery had upon the 
Eſtate of Leonard. As to the firſt, There is not any Eſtate 
Tail to Thomas, but another Eſtate, fo2 the Limitation to 
Leonard is not upon failer of Iſſue of Thomas, but upon 
failer of Jfſue living at his death. 2dly. The Contingency ts 
repeated in the ſecond Limitation, and this Point hath been 
agreed in the Argument of this Caſe befoze; but now J 
ſhall conſider whether Thomas hath an Eſtate fo2 Life, 02 a Fee 
determinable. And firſt, J hold he hath a Fer determinable. 
2dly. Leonard takes by Executozy Devile, and not by way of 
Contingent Remainder. 

When a particular Eſtate is limited, and the Inheritance 
paſſes out of the Donoz, this is a Contingent Remainder, 
and in abeiance, Plow. 35.a. But if the Fee be deſted in 
any Perſon, and to be veſted in another upon a Contingency ; 
this is an Executozy Deviſe; and here Thomas had a Fee- 
ſimple immediately, becauſe firſt he is Heir at Law to the 
Deviſo2 3 and if there had not been any Deviſe to Thomas, but* 
if Thomas had died, Leonard there would have been his Heir. 

Object. Here is an erpzeſs Deviſe to Thomas fo2 Life, 
and the Remainder here ſhall be tn Abetance, as in Archers 
Caſe. 

Anſw. Jn Archers Caſe, Robert had not only an Eſtate fo2 
Life, but alſo a Reverſion in Fee-fimple erpectant upon an 
Eſtate Tail, and therefoze the Cale is not well repozted in 
x Co. 66. b. But the Remainder there was of neceſſity Con- 
tingent, becauſe its only a Devile in Tail, and not a Gift 


of 
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of all the Eſtate; And in our Caſe the queſtion is upon the 


Limitation of the Fee-ſimple. adly. Thomas hath the Fee⸗ 
ſimple, becauſe although it be given to him fo2 Life only, vet 
after its limited to his right Heirs 3 and the wozds, Jf Tho- 
mas hath Iſſue, then, &c. are only declaratozy. 3dly. This 
is the meaning of the Tilt; fo2 the Deviſoz took care foz 
the younger Son when the eldeſt died without Jſſue, as ap- 
pears by the diſpoſition of the TUritings by him. 4thly. It 
the Mill be capable of divers Interpꝛetations that ſhall ſtand, 
which conſiſts with the meaning of the Parties, and that is, 
that Thomas fhall have Fee. 

2dly. As to the operation of this Common Recovery, it 
ſeems to me that this Executozy Deviſe is not barr'd by it. 
The reaſon of a Bar in a Common Recovery, is the in- 
tended Recompence;z therefoze ik Tenant in Tail make a 
Feoffment in Fee, and the Feoffee ſuffer a Common Reco- 
very, this does not bar the Eſtate Tail, becauſe the Re- 
compence cannot go to the Eſtate Tall; but if the Tenant 
in Tail be vouched, then it is a Bar, 3 Co. 3. a. the Mar- 
queſs of Wincheſters Caſe, and fol. 6. a. Cuppledikes Caſe, 
Pere the recompence in value cannot go to Leonard, be- 
cauſe the one Eſtate hath no dependance upon the other, foz 
Leonard hath no Eſtate in him, but in Contingency, 2. Re- 
compence fn value cannot ſerve a Fee after a Fee. 

3dly. Leonard cannot falſiſie this Recovery, becauſe he is 
quaſi a Stranger to it, and there is not any pzivity of Eſtate 
betwirt Thomas and him; and the very (ame Point is re- 
ſolved in Pell and Browns Caſe, Cro. Jac. 590. And if 
Leonard that hath only a poſſibility may falſifie, many Con- 
veyances may be deſtroyed: Foz admit that A. upon Mate 
riage with Jane a- Style makes a Feoffment to the uſe of 
himſelf and his Heirs till Marriage; now by this way if he 
may deſtroy this Contingency by Feoftment oz Fine, &c. 
at any time befoze Marriage, it would be very inconvenient. 

Finch Sollicitoz General contra. Leonard takes by wap of 
Remaſfnder. This Caſe is out of the reaſon of Pell and Browns 
Caſe, becauſe the Deviſe here was firſt to Thomas and his Hetrs, 
and there is not any Caſe in Law where the Deviſee takes 
by wap of Executozy Deviſe, but fo2 neceflity, as Dyer 330. b. 
Claches Caſe, Cro. Jac, 415. Web and Herring, and it was 
adjomed, vide poſt. 

Wyndham Juſtice fo2 the Defendant. The pꝛincipal Point 
in the Caſe is upon the TWows of the Mill, what Eſtate 
Thomas had by them, and it hath been objected that * 
ad 
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had a Fce-ſimple to avoid a Contingency, Anſw. Thomas 
hath only an Eſtate ko; Life, and not moze by the Till, be- 
cauſe the expꝛeſs woꝛds of the Mill are ſo. 2dly. If he hath 
an Eſtate in Fee there ought to be a Tranſpoſition in the 
wows of the Till. 3dly. This conſtruction avoids all the 
Jnconventences which otherwiſe would happen; fo2 otherwiſe 
it ſhall be to Tho und his Heirs by way of Executoꝛy 
Devile, and ſo fuch"Eſtate cannot be cut off, as Pell and 
Browns Caſe, Cro. Jac. 590. But here is a Contingent Re- 
mainder which may be deſtroyed, and its moze ſuitable to 
the Rules of Law, as its agreed in Colthurſt and Bejuſhins 
Caſe, in Plowd. Com. 

2dly. (hen Thomas hath only an Eſtate fo Life, with a 
Remainder Contingent, the Eftate fo2 Life being deſtroyed 
by the Common Recovery, the Remainder falls to the Gzound, 
fo the Recovery veſts a Fee in the Recoveroz, and is a Dil⸗ 
continuance to the Rematnder, Littleton, ſect. 690. 

3dly. Until the Contingency happen, the Fee diſcends to the 
Deir in ſome ſozt, but not to confound the Eſtate fo2 Life, 
but there ſhall be an Hiatus to let in the Contingency when it 
happens; ſo is Archers Caſe. If Tenant fo? Lite grant over 
his Eſtate, the Gzantee ſhall ſuppozt the Contingent Re- 
mainder; but if he ſurrender, then the Contingent Eſtate is 
deſtroyed, 1 

Twiſden of the ſame Opinion. The main ſtreſs lies upon 
the conſtruction of the UUill; Ik Thomas here had been a 
Stranger, and not Heir, he had had an Eſtate fo2 Life, Re- 
mainder to Leonard upon a Contingency, Remainder to the 


Þeirs. of Thomas upon a Contingency, and here the Con- 


tingency doth not depend on a Contingency, but the ſame 
Contingency which may happen ſeveral ways. 2d. Thomas 
being Heir, the Fee in the mean time till the Contingency 
happen is in Thomas and not in Abeiance, Hutton Rep. 118. 
Napper againſt Sanders, And here as to Leonard, Thomas 
takes only fo2 Life, but by operation of Law he hath a Fee. 
And Archers Caſe is erpzeſs in Terminis, fo2 there Robert 
hath an Eſtate only fo2 Life by the Mill, but by operation 
of Law he hath the Fee alſo; and Pell, and Browns Caſe 
is not like to this Caſe, becauſe there Thomas had an Eſtate 
to him and his Heirs 3 and in the Caſe of Howel and Auger, 
Hut. 60. and Winch. 30. The Judges will not meddle with the 
Point of limiting one Fee upon another, which the Lozd Hobert 
there calls the mounting one Fee upon another; and here the 


Recovery deſtroys the Contingent Remainder to — 
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Mallet and Foſter Chief Juſtice of the ſame Opinion, and 
Judgment was given fo2 the Defendant, niſi, &c. 


Widdringtons Caſe. 


Dao2 Ralph Widdrington, Fellow of Chriſt-Colledge in 


Cambridge, was ejected out of his Fellowſhip by the / 


Maſter and Fellows, and he bzings a Mandamus to be reſtozed 
to it, and upon this CUrit the Maſter and Fellows return 
(amongſt other things) that if any Fellow be peccant he ſhall 
be coxected by the aſter and Dean, and if he find himſelf 
agrieved with his Puniſhment, its lawful fo2 Him to appeal to 
the Chancelloz of the Univerſity, and two Seignoz Doctors 3 
and upon this Return the Court reſolved, That Docto2 Wid- 
drington ſhall not have remedy here; but he ought to reſozt 
to the Uiſitozs mentioned in the Return; koꝛ, by Wyndham, of 
every Þoſpital o2 Eleemoſinary Foundation, Appeal ought to 
be made to the Uiſitozs, fo2 they have the ſuperviſing of all 
Things concerning them; and if they have no Cliſito2s, then 
the Ozdinary, vide Lindwood Tit. de Religioſis Domibus 
cap. Epiſcop. & licebit ei appellare, is intended, that he map 
appeal if he will, oz acquieſce in the Penalty inflicted by the 
Colledge, and not to give liberty to appeal to a Uiſitoz, oꝛ to 
this Court. And Twiſden cited a Cale 15 Jac. Oz, Lewys was 
elected Pꝛovoſt of Oriel-Colledge in Oxford by one part of 
the Fellows; and Dy, Day by another part; Dꝛ. Day appeal- 
ed to the Biſhop of Lincoln who was Uilſito2 of the Colledge, 
D. Lewys appealed to the Archbiſhop, who inhibited the 
Biſhop of Lincoln; and then O2, Day appealed to the Chan- 
celloz, and this was referred to the Attoꝛny and Sollicito2 
General, and reſolved the Decree made by the Uifito2 was 
good, and the others ill, and the Docto2 enjoyed it acco2d- 
ingly; and every one ought to appeal to the next Court, 
Fitz-herb. Error 87. And it was adjomed, and afterwards a 
Writ of Reſtitution was denied koz the Reaſons afozeſaid, 
vide poſt. 42. 
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Fitch verſus Smalbrook. FjeAment. 


J2 Evidence upon a Trial at Bar, it appeared that one 
Alcor, one of the Witneſſes fo2 the Defendant, was be- 
fo2e indicted of Perjurp in the time of Cromwel, and Uerdic 
againſt him ; but by the death of Cromwel Judgment was not 
entred, but all Pꝛoceedings vacated; And now the Council of 
the Plaintiff would offer this Aerdic in Evidence to weaken 
the Credit of the c71itneſs ; but reſolved by the Court, That 
the (aid Aer dict is now totally deſtroyed, and cannot be given 
in Evidence, 


Traverſe verſus Meres. Aſſumpſit. 


DE Plaintiff declares, That whereas the usband of 

the Defendant now dead, was indebted to the Plaintiff; 

The Defendant pꝛomiled, That if the Plaintiff would mani⸗ 
feſt and make appear that her ſaid Pusband was indebted, ſhe 


would pay it; and avers, that he had been at all times ready 


to manifeſt the ſaid Debt; and on non Aſſumpſit, found fo2 the 
Plaintiff. And Allen moved in Arreſt of Judgment, that there 
is not any conſideration, fo2 that the TUife was neither Exe- 
cutrix no2 Adminiſtratrix, Trin. 51. Rot. 1446. Hunce verſus 
Hinton. The Son of the Defendant was indebted to the Plain⸗ 
tiff, and the Defendant pꝛomiſed upon fozbearance to pay; 
and there Judgment was fo? the Plaintiff, becauſe fozbearance 
ſhall be taken fo2 total fozbearance ; but if He had ſaid, That 
if he will fozbear him, then it had not been acntonable, Trin. 
8 Jac. Smith verſus Jones, Rot. 832. 

Twiſden Juſtice. The difference is betwirt koꝛbearance gene- 
rally, there is a good ground of Action, although the Defendant 
be neither Erecuto2 no2 Adminiſtrato2 3 but upon fozbearance 
of the Defendant it ought to appear that there was ſome cauſe 
of fozbearance. 

Wild fo2 the Plaintiſf. The making of the Debt appear, is 
trouble and pains to the Plaintiff, and therefoze a good conſi⸗ 
deration. It was adjozned, and afterward Judgment was given 
ko; the Plaintiff. 
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Tibbs verſus Smith. 
HOU haſt ſtollen our Bees (innuendo a Stock of Bas) 272 
they are hidden under the old Womans Hemp-ſeok, and 


thou art a Thief. Dn Not Guilty, and Uerdict fo2 the Plaintiff, 
Serjeant Merrifield moved in Arreſt of Judgment, that Bes are 
feræ naturz, and Felony cannot be committed of them, Bro. 
Property 37. ſo of Trees, &c. Stroud contra. The reaſon of 
ſtealing of Trees, the wozds are not actionable, is becauſe 
they are annexed to the Free-hold, but not here: And after 
Qerdic they ſhall be intended ſuch Bees ol which Felony 
map be committed. And wows of ſtealing Trees, Apples, 
&c. are adtionable, and of Com, Cro. Jac. 39. Kellan againſt 
Mannesby, and 114. Minors and Leeford, 231. 

Windham Juſtice. There is this difference where he ſays, 
Thou haſt ſtollen my Trees, Apples, Corn, &c. theſe wows 
are not actionable: But to ſay, Thou art a Thief, and haſt 
ſtollen my Trees, &c. are actionable, becauſe it ſhall be in- 
tended ſuch Trees, Cam, &c. whereof Thievery map be 
committed ; and as to the Juſtification after, that doth not 
make the wows actionable which were not actionable befoze ; 
And Judgment was given fo2 the Plaintiff ; niſi, &c. 


French verſus Kent. 


Ction of the Caſe was bzought}fo2-fozging and contrt- 
ving a Will. This Action is bzought in Middleſex, and 

the Land which is compaiſed in it, lies in Suffolk, and the 
Will being affirmed twice upon Trial in an Ejectione firmæ, 
they endeavoured this way to diſpzove it. 8 
Jones moved to change the Uenue to Suffolk; and reſolved 


it ſhall be altered; and the Court ſeemed to diſcountenance 
ſuch Action, 


In a Replevin in the County, the Plaintiff doth not de- Nota. 


clare, and the Avowant removes the Cauſe to the Kings 


Bench by Recordare, and the Plaintiff is non-ſuited without vide n 50. 
declaring 3 and the doubt was, TUhat Judgment the Avowant 77 \<"® 
ſhall have; fo2 if he ſhall have Judgment to have a return 


of the Cattel, it doth not appear what Cattel were replevied, 
becauſe the Plaintiff hath not ſhewn _ by any Declaration 3 
and 


: * 
' 
$2 
174 
8 
14 
b. 
" . 
: 4 
$1 
Ma 
[7 
SW 2: 
I 2 0 
oÞ $444) 
* ** 
.. 
FR. 
i 
#14 
7 
. 
1 
. 
1 
11 1 
7 * ä 
+4 
CY 534 
7 
k $5 
G : 
is -! 
. 
11 
14 
1 
9 


— - 
— ST $ 
1 - — < 
TT 8 
an . py 
— — 


— 


Jy 5 N ” No 
* * 0 7 4.23: N — a 
* „ 4 i . 1 — —_— FT hs « = N 
5 < WS 2 — — - " wes th, l * 7 — - - a * 
- es — ay W 1 8 * 7 a IT” OE 7 — . = 2 2 ZR 4 20 — Ys — * . E 3 ＋. * & 8 
_ — 2 ..4 4 * Fw A 4G 4s, + EE ens Keds ap - * 2 — . . * * = ö oe, 2 — n > nf. * 
* 7 hh ” + h - be PAY — — : 5 , » — 
. 1 Mad 5 * A —— **. — - " — 5 | _— " — — 1 1 
o 2 wawy > 22 * 33 24 >, 8 q * — — TY — — — . 5 3 — 2 — * 
oer > = 7 Wo — 2 * —— r ** r N . 
9 a  _ _- 9 — — K 2 . NAY p * * * — 
l ERS. a } - 1 = — yo *. 2 8 E A + 7 wie — 2 
* n . = $6.24 : 4 * © wen — de . = Ge. —— 2 . 5 1 K — dons ai 
0 N — >> 1 * _y * ODT bY * 1 2 "7 
. — : a a 0209s 
cd a n —— -, . - J 
— 5 — — A 
” — — — — - 


A 
_— 
0 * 
* * R 
— 
1 2 25 S 
ad - * * 
— > 22 * 8 
** —— 2 . 4 * - : 
«& b N 5 3 
2 . — * Le, r + oe - _ 
— — — —— — 
8 — 92332 


— — 


34 


Term. Mich. 13 Car. 2. B. R. 


—ů— 


and it ſeems the Defendant ſhall ſuggeſt what Cattel he took, 


vid.poſtea hie and ſhall have return of them, Vide Mich. 3 H. 8. Rot. 649. 
Defignys Cale. C. B. and Paſc. 7 H. 7. Rot. 130. C. B. The Defendant upon 


p23 4 
1K 139 


6. 250 269 


a Non-proſ. makes averment what Cattel were taken, and 
thereupon a Return' Habend' awarded, ſi Vic conſtare poterit 
allegationem præd fore veram. Vide Raſtals Entries Replevin 
Tit. Frank-tenement iu the- Old- Book, fol. 565. D. Replevin de 
8 Cowes, the Defendant (aid that there were more replevied, 
and upon this it was awarded quod ſi Vic' conſtare poterit, 
that the Allegation of the Defendant be true, he ſhall make 
return of the others, Hob. Rep. 16. Replevin was bzought 
without naming a place, the Count abated, but the Oefendant 
to have a return avowed in a place certain. 


Barrington verſus Venables. 


EBT upon an Obligation of 100 1. After Imparlance, 
the Defendant pleaded to the Jurtsdiction, that none 
of the Pzivy-Chamber ought to be ſued in any other Court 
at the Suit of any Perſon, without Special Licence of the 
Low Chamberlain of the Houſhold fo2 the time being; and 
that he is one of the Pꝛivy Chamber. The Plaintiff demurs, 
and Judgment was, That he ſhould anſwer over, fo2 ſuch Plea 
cannot be pleaded after Imparlance; and the Plea it ſelf 
is ill; and the Court emed to be offended with the ſaid 
Plea. E 


Memorandum, This Yerm Serjeant John Keelyng was made the 
Kings Serjeant, and called within the Bar in the Place of Ser- 
jeant Glanvil. 


11% The King verſus Read. 


Nan Inkozmation of Perjury, andUerdict fo2 the King; the 
Perjury was committed in giving Evidence upon a Trial 

in this Court betwirt Dun and Dawſon. And Allen moved 
in Arreſt of Judgment becauſe the Inkozmation was, Memorand' 
quod Thomas Fanſhaw Miles dat Curiz hic intelligi & infor- 
mari quod Termino St. Hillarii 1659. in Rotulis continetur fic 
(viz.) That Dun brought his Action; and recites the whole Re- 
co2d of it and the Trial; and that the ſaid Read falſum præ- 
ſtitit Sacramemtum at this Trial; And he moved that it — — 
poſitive 


rr 


rere 


e 


Term. Mich. 13 Car. 2. B. R. 


poſitive that the Oefendant took a falſe Dath ; but that con- 
tinetur fic, that he took a falſe Dath ; where he ought to have 
ſaid after the Recital ſo, Et ulterius dat Cur' hic intelligi, 
that the Defendant took a. falſe Dath at that Trial. And 


_ after Conſideration the Court gave Judgment againſt the 


Defendant, becauſe the late Pzeſivents are ſo. And now after 
Cerdic it ſhall be taken a diſting Sentence betwirt rhe Re- 
cital and the Et quod. And by Wyndham, the Recowd recited 
being in this Court, the Judges ſhall take notice how kar the 
Recop recited extends, and what that is that's poſitively re- 
hearſed; And Judgment was given accowdingly. 


Stiles verſus Triſpe. 


Pere being a Trial betwirt the Parties the laſt Aſſizes 


in the Country, the Parties aſſented to a Reference, 
and a Rule was there made of the ſaid Reference ; and the 
Referees there made an Award, the which the Defendant re- 
fuſed to obey, upon which the Plaintiff moved to have the 
ſaid Rule at the Aſſizes, made a Rule of this Court, accozd⸗ 
ing to the Teno2 of the ſaid Rule at the Aſſizes; and it was 
granted: And then he moved fo2 an Attachment againſt the 
Defendant fo2 not obeying the ſaid Award of the Referees; 
but it was denied; fo2 ſuppoſe the Defendant will deny that any 
ſuch Award was made, this Court will not try ſuch Jſſue by 
Affidavits, and therefoze they laid that it was ſeldom that any 
Advantage accrued to the Parties by (ſuch Reference. 


Dacy verſus Linch. 


Acy is a Witch, and deſerves better to be hanged than Old 
Arthur, who was hanged for a Witch. On Not Guilty 
pleaded, and Uerdict fo2 the Plaintiff, Serjeant Bear moved 
fn Arreſt of Judgment, becauſe Witch is only a wo2d of ſcold⸗ 
ing, if it be not coupled with a demonſtration that he bewitch- 
ed ſome Creature, Mich. 8 Car. Cro. Car. 282. George againſt 
Harvy. Mich. 15 Jac. Rot. 636. Hutt. 13. Stone and Roberts; 
But it was adjudged fo2 the Plaintiff; fo2 by Mallet, by theſe 
ſhall be intended ſuch a Mitch that deſerves to be hanged, 


Stevens 


A 555. . Ao. 
4 5 2 


—— 


7 * 
— 2 0 5 5 
.: 2 — _ y w- 2 — - * — 
Y * — — 
: 2 2 1 — 
es | 4 — 
- - , r 5 - . = 


* If 
— _ . ar way 
3 — A ene 


462 
_ _— "+ #% £ * 4 
” * 
A 
. 8 
— — 1 — 2 


> 

I | 2 8 
op N , — - 

l N 


3 —— 


4 — * FO 46 RAT 8 . o with 


— 


Þ 
2 
— — 
a. 


— 
__ 
PRE 


; t 2 — 


tt — 
* 


= —— ” g 1 ye ny : 
* 4 : * 
. . . ˙ A ws 


, n 3 
Dr 

— — — = — 6 

— = 

— 


Term Mich. 13 Car. 2. B. R. 


Stevens verſus Brittredge. Ejectment. 
Trin. 12 Car. 2. Rot. 922. 


2 a Special Uerdict, Sir Francis Wortley ſeiſed of the 
Lands in queſtion, covenants in Conſideration ofMar- 
riage with Heſter to ſtand ſeiſed to the gle of Himſelf fo2 
Life, the Remainder to Helter fo2 Life, Bemainder to the 
Dcirs Males which he ſhall beget upon the Body of Heſter, 
Remainder to Sir Francis in Tail, Remainder to Francis Wort- 
ley Son and Heir apparent of the — ho is Leſſo2 
of the Plaintiff. Sir Francis and Heſter after Marriage, joyn 
in a Fine with Warranty to the uſe of Sarah Wortley Daugh⸗ 
ter of the (aid Sir Francis and Heſter, and TUife of the De⸗ 
fendant, and the Þeirs of the Body of the ſald Sarah; Sir 
Francis and Heſter dies; Francis r the Plaintiff enters, 
and the Defendant in Right of Sarah enters upon him, and 
the ſole queſtion was, Jf Francis Wortley, Lefſo2 of the Plain⸗ 
tiff, be barred by the (aid Fine and Tarranty, 

Allen fo2 the Plaintiff. Thele things are here conſiderable 
in the Caſe. 11t. TUhat Eſtate Sir Francis and Heſter had, 
and if the Eſtate be executed. 2dly. TUhat Operation the 
Fine hath. As to the firſt. Here is not any conſolidate Eſtate 
Tail in them, ſo that they can be ſaid to be ſeiled in their 
Demeſne as of Fee Tail; but they have diſtinct Eſtates ; 
( viz. ) To Sir Francis Wortley fo2 Life, the Remainder ta 
Heſter fo: Life, the Remainder to the Peirs Bales which he 
ſhall ingender upon the Body of Heſter. 

Object. This Limitation of the Remainder to the Heirs 
Males of both their Bodies, ſwallows up the Eſtates fo? 
Life. 

Anſw. Here is not any Execution, becauſe all the Eſtates 
are but one Limitation in one Conveyance, 2 Co. 60. b. 
Wiſcots Caſe, 39 H. 6. 2. b. Jf Lands be given ta A. fo2 
Life, the Remainder to him and B. in Fee, there is not any 
Merger, becauſe its but one Conveyance. Then an Eſtate to 
the Mike fo2 Life, the Remainder to the DuUgband and (Uife 
in Fee, is an Cſtate fo2 Life in the TUife, and the Fee is in 
both, 2dly. Ik a particular Eſtate be limited to two Per- 
ſons, and a Remainder is limited adequate to them to d2own ; 
As ta two fo2 their Lives, the Remainder to the Heirs of 
them, the Eſtates fo2 Life ſhall be conſolidated 3 as Lewis 


Bowles 
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Bowles Caſe is. But when there is a particular Eſtate fo? 
Life to two, and the Remainder is not anſwerable to them; 
as to thee fo2 Life, inder to two in Fee, there they 
ſhall remain diſtinct Eſtates 3 as A. Tenant fo2 Life, Remain: 
der to B. fo2 Life, the Remainder to A. and B. in Fee, there 
ſhall be no Merger of Eſtates; ſo here the Baron hath an 
Eſtate fo? Life, and the Mike another Eſtate fo2 Life, Remain- 
der to them both. 3dly. There is not any Rule oz Caſe 
where the Eſtates may ſtand, that there ſhall be a Merger ; 
fo2 they ſhall be ſo taken that the Intention of the Parties ſhall 
ſtand. 

As to the ſecond. This Fine doth not make any Diſcon⸗ 
tinuance, admitting that the Eſtates are ſeveral. 1. To make 
a Diſcontinuance their ought to be a ſeiſin of the Eſtate, 
which is to be diſcontinued, Littleton ſect. 658. Tenant fox 
Life, Remainder in Tall, he in Remainder dileiſes Tenant 
fo2 Life, and makes a Feoffment; this is not a good Diſcon- 
tinuance, becauſe he ought to have the Freehold and Inheri⸗ 
tance at the ſame time; Coke upon Littleron 347. b. And 
here is not any Seiſin by the Pusband in his Demeſne as of 
Fee. In the Caſe of King and Edwards, Cro. Car. 320. where 
Jones holds it a Diſcontinuance; its not like to this Caſe, 
becauſe there the Pusbanad and TUife have not ſuch diviven 
Eſtates; fo2 the Husband there cannot grant his Eſtate di⸗ 
ſtintly. Pere though the Eſtate in Remainder veſt in both, 
yet it veſts as a Kemainder, and not to execute the pꝛeſent 
Eſiate. 24ly. This Fine takes its plenary Operation with⸗ 
out pꝛejudice to any, fo2 by it an entire Fee paſſes, which is 
the pꝛincipal Reaſon of Bredons Caſe ; and its not like where 
there is an interpoſing Eſtate, as Tenant in Tail enfeoffs the 
Dono?, its not a Diſcontinuance: But if there be an inter⸗ 
poſing Eſtate, then ſuch Feoffment is a Oiſcontintance, Gar- 


rard and Blizards Caſe, Paſch. 29 Eliz. B. R. Trevillians Caſe. cro. El. «<<. 


Tenant fo2 Life, Remainder in Tail, joyn in a Feoffment, this 
is not a Diſcontinuance ; and here the Reverſion of Sir Francis 
doth not impede. 

As to the third. Admitting the other Points, the TUar: 
ranty operates nothing, becauſe the Eſtate not being diveſt- 
ed, the Eſtate to which the TUarranty is annexed, is deter- 

Winington fo2 the Defendant. 1. If this Fine be a Dil⸗ 
continuance of the Remainder. 2. Jf it diveſt the Re- 
Mainder. 
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Poſt Fitch 
verſus V7inor. 


75 


7 ZH O Ig "v6 
/h 148 


As to the Firſt, Its a Diſcontinuance. 1. This Eſtate is 
an Eſtate Tail in them both, Lit. Sect. 28. 2. There an 
Eſtate fo2 Life is limited to the Anceſtoz, the Remainder to 
the Heirs of his Body, there its an Eſtate by Limitation, and 
not by Purchaſe. Here Sir Francis and Heſter were Tenants 
in Tail executed. J agree, that if there be Tenant to2 Life, the 
Remainder in Tail, the Remainder to the Heirs of Tenant fo2 
Life, they are diſtinct Eſtates, as in Lewis Bowles Caſe, But 
this Eſtate Tail cannot be at any time moze executed in the 
Dusband and life than now it is, Vid. 1 Co. 98. b. 3 E. 3.31. 
Pere the Eſtate Tail cannot be granted without the Eſtate 
fo2 Life. It ſeemed to the Court that the Eſtate is executed, 
and doth not differ from Bredons Caſe. But its was ad⸗ 
journed. Vid. Cro. Eliz. 135. Toft veſus Tomkins. 


Action ſur te Caſe, ſur Aſ- 


ſumpſit. 


Read verſus Grapler. 


DE Declaration upon the Niſi Prius Roll varied from 

the Plea Roll, and the Plaintiff at the Nifi Prius was 
nonſuit. And now Jones moved that the Niſi Prius Roll being 
not warranted by ths Plea Roll, the Judge had not any 
Authozity to try the Iſſue, and pꝛaped that the Poſtea might 
not be entred, accowing to Cro. Car. 203. Aquila Weeks 
Caſe, Cro. Jac. 669. Young and Englefield. And upon con- 
ſideration of the Caſes a Diſtringas de novo was awarded, 
and the Nonſuit not material. But then the Defendant 
inſiſted to have Coſts, and they directed to ſearch Preſidents. 
— it ſeems he ſhall have Coſts at the diſcretion of the 

ourt. 


Elliſon verſus Elliſon. 


N Debt upon an Obligation againſt an Executoz: The De⸗ 
fendant pleads it is not the Deed of the Teſtato2 5 and 
found fo2 the Plaintiff, and Judgment quod defendens capiatur, 
where it ought to be in miſericordia, becauſe its a dental of the 
Deed of his Teſtatoz. And the Defendant bzought a TUrit 
of Erroz, And Foſter moved to have it amended ; and on this 
the Court direned Jeſidents to be ſearched. And now Ser⸗ 
jeant Maynard came and payed that it might be 1 — 
ecauſe 


— — 


Term. Mich. 13 Car. 2. B. R. 39 


becauſe its Erroꝛ only in the Entry, and not in the pꝛonouncing 

the Judgment. Mich. 33 & 34 Eliz. C. B. Rot. 230. Eſedment 

by John Wyld verſus Thomas Wheeler, the Judgment was 

quod prædict Thomas recuperet, whece it ought ta have been 4" 
John, and it was amended. Trio. 19 Jac. Maſon againſt Thomp- 

ſon, Ejectment of ten Acres of Land, five Acres of Paſture, 

and in the Judgment the ten Acres of Land was omitted, 

and yet amended, Mich. 4 Car. B. R. Everard verſus Boſvile, 

Debt upon 2 E. 6. fo; Tythes, and upon d Nonſuit in the 
Judgment quod Defendens eat fine die was omitted, and yet 

amended. Mich. 12 Jac. C. B. Rot. 1106, Nelſon verſus IDuf- gob. w_ 
band and Mike fo2 Wozws, there Judgmeut was, that the More 859. 
Pusband only ſhall be in miſericordia, and nothing ſaid of the ge For 
Wife, yet it was amended. Serjeant Wild contra, Every us 
Judgment entred upon the Roll is pꝛeſumed to be pꝛonounced 

by the Court, and therefore its the Aa of the Court, and 

not amendable. As to the Caſe of the Ejeament, John fox 

Thomas, it was only a perfect ſlip of the Clerk, and not any 

Preſident that ſuch Judgment as this hath been amended, ,,.._ 
But in the Common Pleas it may be amended, fo2 there 55. is Coll. 
are Dockets of every Judgment, and if the Entry of the 2 
Judgment be defective in the Roll, they frequently amend it =: 17+: 317 
by the Docket. It was adjourned ; and after reſolved, that % , & 


it cannot be amended in another Term, and ruled accoz , t 24 
dingly. bill, 


Weeden verſus Baldwin. 
Hill. 1659. Rot. 478. Hartford. 


Jeament upon a Demiſe of Henry Baldwin. Dn Not- 2 

Guilty pleaded, a Special Uerdict was found to this el. 
fect 2 viz. That befo2ze the TUrit one Thomas Baldwin and Ka- 
tharine his Tife, were ſeized of the Land in Shoreditch in the 
County of Middleſex, to them and the Heirs of Thomas, held 
of the King by Knight Service in Capite. And alſo the ſaid 
Thomas was ſeized in Fee of the Lands in queſtion held in 1 
Soccage; and Thomas being ſo ſeized deviſed by his Teſta- 
ment in TUriting the Lands in queſtion to Katherine fo2 Life, 
Remainver to Henry, the Leſſo2 of the Plaintiff, and his 
Heirs, and dies, Kitharine enters and dies, Richard Baldwin 
as Heir to Thomas, enters, Henry enters and demiſeth to the 


Plaintiff, Powis fo2 the Plaintiff, The Queſtion is you 
if 
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if this Deviſe by Thomas of the Lands in Queſtion was god; 
viz. if he may deviſe all his Lands held in Soccage. And iſt. 
Its without doubt a good Deviſe fo2 two parts; and it ſeems 
to me a good Devile fo2 the whole. 1. Becauſe the Þug- 
band here hath not the Lands held in Capite at the time of 
his death, fo2 he hath only an Eſtate in Fee in them erpectant 
upon the death of his Nite; and therefoze a Gift to Husband 
and Mike, and the Heirs of the Pusband, the Þugband can- 
not diſpoſe of the Fee, reſerving to himſelf an Eſtate fo2 Life, 
2 Co. 60. b. Wiſcots Caſe, And if the Þusband dies firſt, the 
Wife is (ole Tenant to the Low, and not the Peir of the 
Husband, and upon the death of the Pusband no Perriot ſhall 
be paid, Paſch. 19 R. 2. Fitz. Herriot 5. Noz the Heir ſhall 
not ſue an ouſter le main, although the Land was held in Ca- 
pite, becauſe it is a naked Remainder, Paſch, 7 Eliz. Dyer 
237. a. Macwilliams Caſe, 2. And here its no moze than the 
Feme Tenant fo2 Life, the Remainder to the Pusband in 
Fee; this Remainder doth not reſtrain the Deviſe, becauſe 
this Remainder is not held of the King, becauſe Tenant fo? 
Life is Tenant to the King, 9 Co. 126. Floyers Caſe, 2 Co. 
92. b. Binghams Caſe, 9 Co. 129. b. Quicks Caſe, 134. b. 
Aſcoughs Cale. 

Object. The woꝛds of 34 H.8. c.5. the third Clauſe there, are, 
Any one having a ſole Eſtate or Intereſt in Poſſeſſion, Reverſion 
or Remainder held in Capite, and this Eſtate of the Hugband 
is a Remainder. 

Anſw. Remainder in this Clauſe is intended (ſuch which 
dꝛaws to him Nlard and Marriage by the Common Law, and 
is in the nature of a Reverſion, as is to be (een, 10 Co. 81. a. 
The Caſe in point. 

Trin. 28 H. 8. Dyer 11. a. Bokenhams Caſe, This very Caſe 
is put by Shelly Juſtice. 

Jones contra. Pete the Baron hath only the Inheritance, 
and the Tie onlp fo2 Life. 2. The King ſhall have the 
Nlardſhip at the Common Law in ſuch Caſe 2: Foz if there 
be Tenant fo? Life, the Remainder in 918 and he in the 
Remainder in Tapl dies — Git n Age, he ſhall be 
in Ward, 33 H. 6. a. b. 27 E. 3. 80. a. 

Twilden Juſtice, When there are two Jointenants, and to 
the Þeirs of one of them, it often has been a Queſtfon, JE 
he that hath the Fee may deviſe it; and there are Opinions 
both ways. 

Windham. Jn ſuch Caſe he cannot deviſe, But it was 
adjourned, 


Windham 
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Windham Juſtice fo2 the Plaintifl. The Devile is good foz 
the whole Soccage Land; and in this Caſe we ſhall conſider, 
1ſt. How this ſtood at Common Law. 2. How upon the Statute 
of 32 & 34 H. 8. 3. And how upon the Pꝛoviſo where Land 
is given to two and to the Heirs of one of them: capa 

sto the Firſt. H. ſeized in Capite determinable on an 


Eſtate fo2 Life, dies during the Eſtate fo2 Lite, no Mard⸗ 
ſhip can be, M. 24 E. 3. 33. b. pl. 28. Fitz Gard 48. becauſe 
there is a Tenant which map do the ſervice. 

As to the Second. The Statute hath two Clauſes, and 
there is not any ſuch perſon in this Caſe that is intended 
by the Statute 3 fo2 Remainder by the Statute is intended 
ſuch as is in nature of a Reverſion, the Tenant of which 
ſhall be in Mard at the Common Law, 10 Co. 81. Leonard 
Lovies Caſe. 

As to the Third. The Pꝛoviſo is fo: the Mardchip of 
the Body, but not ok the Land, and this Pꝛoviſo altering 
the Common Law, ſhall not be amplyfied, Amy Townſends 
Cale. ; 

Twiſden and Mallet to the ſame intent, but Foſter Chief 
Juſtice contra; becauſe this Statute of 34 H. 8. is an inading 
Law, not only in the Pꝛoviſo, but though the whole Statute. 
2. Though the Baron hereis ſo ſetzed, yet his Heir may being 
a real Action, and ſay, that his Father was ſeized in his De- 
meſne as of Fee the day he dyed, as Wiſcots Caſe, 3. The 
Statute was fo2 the benefit of Lows, and alſo the People 
recipocally, and here its a benefit. 4. A Judgment oz Re- 
cogntzance acknowledged by the Þusband ſhall charge this 
Land in the Hands of his Son. But becaule the other thee 
Juſtices were againſt him, Judgment was given fo2 the 
Plaintiff. 


Wheeler verſus Honour. Ejectment. 


LIES: Evidence in a Trial at Bar, the Caſe was, 
The Defendant was a Copyholder of the Yano? of 
Latham in the County of Middleſex, and upon his admit- 
tance the Low, which was Sir Thomas Reynolds, Leſlo2 of 
the Plaintiff, demanded of him two years Purchaſe fo2 a Fine, 
and aſſeſſed it in open Court, and acquainted him with it, 
and appointed him to pay it half a year after. De at the time 
of the Aſſeſſment laid, that he _ pay only thzee = 

uit: 
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Cro. ElIIx. 799. 
Dalton verſus 
Hammond. 


J. 27 T˙ 
— 


A 


I. Mir 


Cro. Car. 383. 
Lungeen & 
Stokes. Vide 
Baker ver / g 
Smith, Trin. 


Quit-Rent, becauſe the Tenants of the Panoz are by the 
Cuſtom there only to pay ſo much, and not a Fine uncertain. 
And now the ſald Lozd, fo2 not paying the ſald Fine, en- 
tred fo2 the Foꝛfeiture; and this was the Title of the Plain⸗ 
tiff. And it (ſeemed to the Court, that if there were a real 
doubt, whether the Cuſtom be ſuch that the Fine ſhould be 
certain 02 incertain; if the Tenant deny to pay an uncertain 
Fine, this is not any Foxfeiture, although it be found after- 
wards that the Fine ought to be certain; and ſo it was ad- 
judged betwirt Parker and Cook. But then ſuch doubt ought 
to be real, and not covenous. But the Council of the Plaintiff 
directed to have this Point found ſpectally if occaſion be. 2. Jf 
a Fine be incertain, and the place and time appointed fo2 pay: 
ment of it is aſſeſſed, it ſeems that there ought to be a De- 
mand, becauſe its in point of Fozkeiture: But Cro. Jac. 
617. Gardiner againſt Norman is contrary. Ideo Quzre, 
And the Jury here found koz the Defendant, That the Fine 
ought to be thꝛee years Quit-Rent. | 


Delabarre and Delaval verſus Yardly. 


N an Action on the Caſe part is found fo2 the Plaintiff 

and part foz the Defendant ; and as to that that is found 
fo2 the Defendant, the Judgment is entred quod querens & 
plegit ſui ſint in miſericordiaz and Baldwin moved that the 
Judgment ſhould be amended, and plegii ſui ſtruck out, becauſe 
they ought not to be amerced 3 and the Court gave day to 
conſider of it. 


Cook againſi Newcomb. 


Sſumpſit. The Plaintiff declares, That in conſideration 

of ſo much Monp the Defendant pꝛomiſed to deliver 

ſo manp Livers within a fo2tnight, and that the Defendant 
hath not delivered them. The Defendant pleads, that within 
the ſaid foztnight, ſcilicet ſuch a dap, he delivered 25 of the 
Livers, and then the Plaintiff diſcharged him to deliver moze 
till farther oder of the Plaintiff. That the Plaintiff had not 
given any farther Oꝛder. The Plaintiff demurs; and adjudged 
fo2 the Defendant, that it is a good Plea, becauſe a Pꝛomiſe 
befoxe Breach may be diſcharged by Parol: But the Plan⸗ 
tiff pꝛaped Liberty to diſcontinue his Action, and it was grant- 


A 1651. Rot. 60. gn him, Niſi, #c. 
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George Foſter verſus Grace Foſter. Ejedtment. 
Durham, Trin. 1659. Rot. 751. 


T PE Plaintiff declares, That Nicholas Foſter, 12 Jan. 
1658. at the Parich of Haughton in the Spring, demiſed 
to him 2 Meſſuages, 10 Acres of Land, 40 Acres of Mea⸗ 
dow, 40 Acres of Paſture and 100 Acres of Yoo? in Haugh- 
ton afozeſaid, To hold from the 3oth of Decemb. laſt fo? five 
years, and that the Defendant did eject him. Upon Not Guilt- 
ty the Jury found a Special Uerdian, That befoze the ſaid 
Treſpaſs and Ejeament Margery Foſter was ſeized of the 
ſaid eſſuages, Lands and Tenements in Fee, and the 8th of 
Feb. 1652. by her Deed of the ſame date betwirt her of the 
one part, and Mathew Foſter, her Son, of the other part, 
did demiſe, grant, bargain, ſell and fet over to the (aſd Ma- 
thew Foſter, his Þeirs and Aſſigns, all her part and p2opox- 
tion of that Capital Meſſuage oz Farm, which fo2merly ap- 
pertained to her Father Robert Brough deceaſed, and then in 
her Tenure oz Occupation, with all Houſes, Edifices, Build- 
ings, Lands, Meadows, Paſtures, Feedings, Commons, Com- 
mon of Paſture and arable Lands whatſoever, as were ap- 
pertaining oꝛ belonging to her part of that Farm hold oz Te- 
nements with the Appurtenances, which the ſaid Margery Foſter 
then poſſeſſed, then being the Tenements in the Declaration 
mentioned. The Tenoz of which (atv Jndenture followeth 
in theſe wows following, viz. Articles of Covenant concluded, 
condeſcended and agreed upon, 8 Feb. 1652. Between Mar- 
gery Fofler, late Wife of William Foſter of Helton in the Hole 
in the County of Durham, Yeoman deceaſed, on the one 
part, and Mathew Foſter, her Son, of Helton in the Hole afore- 
ſaid, Yeoman, on the other part as followeth : Imprimis, The 
ſaid Margery Foſter for divers good Cauſes her thereunto moving, 
and eſpecially for and in confideration of the Sum of 20 J. 
of lawful Mony of England, to be paid by him the ſaid Ma- 
thew Foſter, unto the Aſſigns of the faid Margery at 50 5. every 
half year for four years next enſuing after the deceaſe of her 
the ſaid Margery, Hath demiſed, granted, bargained, ſold and 
ſet over unto the aforeſaid Mathew Foſter, his Heirs and Aſ- 
figns, all her part and proportion of that Capital Meſſuage or 
Farm, which formerly belonged to her Father Robert Brough 
aforeſaid deceaſed, and now in = tenure or occupation _ 
2 a 
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all ſuch Houſes, Edifices, Buildings, Lands, Meadows, Paſtures, 
Feedings, Commons and Common of Paſture, and arable Lands 
whatſoever, as appertaining or belonging to her part of that 
Farmhold or Tenement with the Appurtenances, which the 
ſaid Margery Foſter now poſleſſeth. To have and to hold the 
aforeſaid Moiety or part of all the aforeſaid Premiſes with the 
Appurtenances whatſoever, unto the aforeſaid Mathew Foſter, 
his Heirs, Executors and Aſſigus for ever, (he the ſaid Margery 
quietly and peaceably enjoying the Premiſes aforeſaid for and 
during her natural Life. Item the faid Margery is to have Ma- 
thew Foſter's Barn with free Egreſs and Regreſs without let or 
moleſtation during her natural Life for her full third part of 
all the Houſes due to her. In Witneſs whereof the Parties 


above named have hereunto ſet their Hands and Seals the day 


and year firſt above written. And the Jury farther finds, that 
after (viz.) 5 Novemb. 1658. the afozeſatd Margery Foſter by 
her Deed of Feoffment executed by Livery and Seiſin, as 
well fo2 and in conſideration of the natural Love and Affection 
which ſhe the ſald Margery Foſter did bear to Nicholas Foſter, 
her ſaid Son, as fo2 the full Sum of 20 1. did grant, bargain, 
ſell, alien, enfeoff and confirm unto. the laid Nicholas Foſter 
the Tenements afozeſaid with the Appurtenances; the Tenoz 
of which Deed followeth in theſe Mods, This Inden- 
ture made the fifth of November 1658. between Margery 
Foſter of Helton, &c. of the one part, and Nicholas Foſter of 
the ſame, Yeoman, Son of the ſaid Margery of the other part 
witneſſeth, That the ſaid Margery Foſter, as well for and in 
confideration of the natural Love and Affection, which ſhe 
beareth to her ſaid Son, as for the full and juſt Sum of 20 /. 
to her in hand paid, or ſufficiently ſecured by her ſaid Son; 
the Receipt whereof ſhe doth hereby acknowledge, and there- 
of doth acquit, exonerate and diſcharge him her ſaid Son, his 
Executors and Adminiſtrators, as for divers other good and ſuf- 
ficient Cauſes her thereunto moving, Hath given, granted, bar- 
gained, ſold, aliened, enfeoffed and confirmed, and by theſe 
Preſents for her and her Heirs, doth give, grant, bargain, ſell, 
alien, enfeoff and confirm unto him the ſaid Nicholas Foſter all 
that her Capital Meſſuage, Farmhold and Tenement ſcituate, 
lying and being in Helton in the Hole aforeſaid, which diſcended 
unto her from Robert Brough deceaſed late of Helton in the 
Hole aforeſaid, late Father of the ſaid Margery Foſter, toge- 
ther with all and all manner of Houſes, Edifices, Buildings, Barns, 
Byars, Laithes, Stables, Yards, Garths, Tofts, Crofts, Folds, 
Gardens, Orchards, Lands, Meadows, Feedings, Paſtures, Com- 

mons, 
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mons, Common of Paſture, Woods, Underwoods, Ways, Paths, 
Paſſages, Profits, Commodities, Emoluments and Appurtenances 
to the ſaid granted Premiſes, or any of them, belonging or in 
any wiſe appartaining, or to, or with the fame, or any of them, 
now or at any time heretofore held, occupied, uſed or enjoyed, 
or accepted, reputed, taken or known as part, parcel or mem- 
ber of or belonging to the ſame, And all Reverſion and Re- 
verſions, Remainder and Remainders thereof, or any part or 
parcel thereof. To have and to hold the ſaid Capital Meſſuage, 
Farmhold, Tenement and Premiſes with their and every of their 
Appurtenances, to the ſaid Nicholas Foſter, his Heirs and Af- 
ſigns for ever ; To be holden of the chief Lord or Lords of the 
Fee thereof, by and under the Rents, Duties and Services here- 
tofore due, and of right accuſtomed, And the ſaid Margery 
Foſter for her ſelf, her Heirs, Executors, Adminiſtrators and 
Aſſigns doth covenant, promiſe, grant and agree to and with 
the ſaid Nec hola Foſter, her (aid Son, his Hews and Aſſigns, That 
ſhe the ſaid Margery Foſter, her Heirs and Aſſigns ſhall and 
will from henceforth for ever hereafter ſtand and be ſeiſed of 
and in the ſaid granted Premiſes, and of every part and parcel 
thereof to the uſe before mentioned and expreſſed, and to no 
other uſe, intent and purpoſe whatſoever. In witneſs whereof 
the Parties aboveſaid to theſe preſent Indentures have inter- 
changeably put their Hands and Seals the day and year firſt above 
written, 1658. And the Jurozs farther ſay, That the Eſtate 
to Mathew Foſter was as well fo: natural Love and Affection, 
as fo2 201. there mentioned to be paid; and the ſaid Mathew 
Diet died, having Jſſue Thomas Foſter, and the Lands in the 
Declaration, and the Lands in the Deed of 1652. are the ſame 
Lands, and that Margery is yet alive. And that Nicholas Fo- 
ſter 12 Jan. 1658 entred into the Lands in queſtion, &c. and 
became ſeized prout, &c. and demiſed to the Plaintiff, and the 
Defendant by the Command of Thowas Folter entred upon 
him and ejected him. And if Grace Foſter be guilty petunt ad- 
viſamentum Curiz. And ik ſhe be guilty, then they aſſeſs Da- 
mages, 29. and Coffs 40 s. and if not guilty, then not guilty; 


upon which Recozd the Caſe is ſhoztly ſuch; Margery Foſter 


ſeized in Fee 8 Feb. 1652. makes a Deed to Mathew Foſter in 
this manner: Articles of Covenants concluded, condeſcended 
and agreed upon between Margery Foſter of the one part, and 
Mathew Foſter, her Son, of the other part. Imprimis, The 
ſaid Margery Foſter for divers good Cauſes, and eſpecially for 
20 l. to be paid by the ſaid Mathew to the Aſſigns of Margery 
at 50 3. every half year for four years next after the death of 
Margery, 
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Margery hath demiſed, granted, bargained, fold and ſet over 
unto the ſaid Mathew Foſter, his Heirs and Aſſigns, All that, 
Oc. Habendum to him, his Heirs, Executors and Aſſigns for ever, 
the ſaid Margery quietly and peaceably enjoying the Premiſes 
aforeſaid, for and during her natural Life. Item, The ſaid Mar- 
gery is to have Mathew F oſters Barn with free Egteſs and Regreſs 
without let or moleſtation during her Life for her full third 
part of all the Houſes due to her. And this Deed had not any 
Execution beſides ſealing and delivery, and then the ſaid Mar- 
gery 12 Jan. 1658 made a Feoffment to Nicholas and his ÞÞeirs, 
to the uſe of him and his Heirs, Mathew dies leaving Jſſue Tho- 
mas, who commands the Oefendant to enter. 

The only Queſtion was, It any Eſtate paſs to Mathew 
by the Deed of 8 Feb. 1652. by way of raiſing an Ale. 

Turner ka; the Plaintiff. That no Uſe ariſes, becauſe 1. At 
the Common Law no Freehold paſſes without the Ceremonies 
of Livery and DSeiſin, 02 Attonement, Plowd. 25. a. Noz by 
the Statute of 27 H. 8. cap. 16. becauſe there its only by Bar- 
gain and Sale. And Coke upon Littleton 271. b. Uſes are 
raiſed either by Tranſmutation of Poſſeſſion, as by Fine, 
Feoffment, Common Recovery, cc. 02 out of the Eſtate of 
the Dwner of the Land by Bargain and Sale, oz by Cove- 
nant on a lawful Conſideration, And to raiſe an Uſe there 
are four things requiſite, Mich. 18 Jac. Winch 59. Buckley 
verſus Simonds. 1. Sufficient Conſideration, 2dly. A Deed 
teſtifying it; and therefoze Callard and Callards Caſe was that 
no (ſe could riſe by Parol. 3dly. The Covenantoz ought 
to be ſeized at the time. 4thly. The Uſes ought to agree 
with the Rules of Common Law. Pere is a good conſiderg- 
tion to ratſe an Uſe accozding to Pledals Caſe, Plowd. 307. a. 
But the exp2eſs conſideration is 20 l. and this excludes the im- 
plyed conſideration of being her Son, Expreſſum facit ceſſare 
tacitum, 7 Co. 40. b. Bedels Caſe, 11 Co. 24. b. Harpurs Caſe, 
4 Co. 80. b. Expꝛeſs Covenant takes away a Covenant in 
Law, 9 E. 4. 28. I an Owinarp refuſe a Clerk, who is a 
Felon, generally its good; but if he ſhew Cauſe of this De- 
nial which is not ſufficient, as becauſe he wants Tonſure oꝛ 
Ornamentum Clericale, he ſhall be fined and compelled to re- 
ceive ſuch Clerk, 5 Co. 97.a The Law never enquires fo 
an Aſſignee in Law, when there is an Aſſignee in Deed. 

Object. The Jury have found, that this Conveyance was 
upon both Conſiderations. 

Anſw. This cannot be aided by Averment, Dyer 147. a. and 
it is contrariant 3 foz the Deed is found in hæc verba, and 

therekoze 
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therefoze the Jury cannot find a thing which appears con- 
trary to the Deed and Recozd, and which is admitted by both 
Parties, 2 Co. 4. b. Goddards Caſe, 8 E. 2. Fitz. Entry 78. 
F. N. B. 205. k. 

True it is, there may be two Conſiderations upon the rating 
an Ale, 1 Co 176. a. Beaumont and Villers Caſe. But this 
is with this difference, when the Aſes are directed to ſeveral 
perſons, and when to one and the ſame perſon, as it appears 
by that Caſe and Bedals Caſe befoze. 

Object. Conſtruction of a Deed ought to be ſuch ut res ma- 
gis valeat. 

Anſw. A Freehold ſhall not paſs contrary to the Rules of 
Law, 8 Co. 94. Foxes Caſe. 

But admit ſuch Averment map be, pet it ſtands not with 
the Rules of Law, that ſuch Eſtate may be ſo limited, viz, 
to reſerve an Eſtate to her fo2 Life, to paſs a Freehold in fu- 
turo, 1 Co. 130. a. Chudleighs Caſe, Trin. 15 Car. Peirce 
verſus Pit field, and Dyer 55. a. 

Allen contra. The ſole Queſtion is, Jf by the firſt Deen 
any Uſe be raiſed to Mathew the Son. And here are two 
Enquiries, 1ſt. Abſtractive, It the 20 l. had not been mentioned 
ik any Uſe would ariſe. 2dly. Jf the Addition of the 201. 
vitiate the operation of the Deed fo2 raiſing an Ale. As to 
the firſt, that an Ale would have riſen, if the 20 1. had not 
been mentioned; at the Common Law an Uſe was only an 
equitable Right to Land, and therefoze any Contrac either 
by Deed 02 Moꝛd would create an Ce; then the Statute of 
Uſes doth not alter the manner of raiſing of Ales; and there- 
foe in London an Uſe is raiſed by Parol, Dyer 229. a. Chib- 
boros Caſe, and Popham 47. Callard verſus Callard, and the 
Caſe of Dyer 296. b. is not truly repozted, fo2 the Moꝛds 
were only in futuro, and fo2 that cauſe only the Uſe was not 
raiſed, Cro. Eliz. 345. per Coke, Mich. 10 & 11 Eliz. Page 
verſus Moulton. Pꝛomiſe to make an Aſſurance to his Son 
will not raiſe an Uſe, and the Judgment in Callards Caſe was 
reverſed upon the miſtake that an Ale might be raiſed by Pa⸗ 
rol, But now it is to enquire what Contract will raiſe an 
Uſe at this day. And in this conſider 1ſt. negatively, where 
it appears that an Eſtate at Common Law ſhall be con- 
veyed by the Jntendment of the Parties, there it ſhall not 
paſs by way of Uſe, as Foxes Caſe is, 2 Rolls Abridg. 786. 
Trin. 37 Eliz. Rot. 149. B. R. Teb verſus Poplewel. A Mo- 
man makes a Deed to one, who ſhall be her Dusband, the con⸗ 
ſideration was cauſa matrimonii prælocuti, by the wows g 
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ceſſi & confirmavi to the Man and his Heirs, and no Livery; 
but there was a Tlarranty in the Deed. And by Clench and 
Fenner an CIſe doth not riſe to the Baron; but by Popham 
contra, The Reaſon of the two Juſtices, becauſe its only a 
Feoffment cauſa matrimonii prælocuti; in this Caſe no Judg- 
ment is entred. But by Pophamw», If J ſay, After the death of 
fuch an one my Son ſhall have my Land, an Uſe ſhall riſe. 
And in Vivions Caſe, Dyer 302. b. Plowden would aver that 
the Releaſe there made was pro fraterno amore, and ſo to 
make an (iſe ariſe. But this Caſe was compounded, and the 
Daughters at Law had a ſmall conſideration, and the Land 
was enjoyed againſt the Opinion of Plowden. 2dly. hen 
the Deed binds to make farther Aſſurance, there no Aſe ariſes 
immediately, Dyer 162. Wingfields Caſe, Plowd. 302.b. 307.b. 
Baintons Caſe, Dyer 96. a. 235. 3dly. Chen the Deed doth 
not contain a pꝛeſent Declaration of the Uſe but in futuro, 
21 Hf. 8. 19. Dyer 55. a. Burrowes Caſe, 1 Co. 129. 154 Low 
Pagers Caſe, iſe was void to a Stranger, and the Caſe of 
Buckley and Symonds is upon the ſame reaſon, viz. becauſe the 
teno2 of the Deed was only by Covenants and T77102ds de 
futuro and obligatozw, and not declaratozy. But in. the affir- 
mative, when a Covenant and Szant is compleat and refers 
to a future da, there an Ale ariſes although the Deed be in 
fozm of a Conveyance at Common Law, and the UUozd Co- 
venant is not neceſſary, as Bedels Caſe is: The Mod Grant 
raiſes an Uſe by way of Covenant; becauſe Covenant is not 
obligatozy no2 hath the effect of a Covenant, and with thts 
agrees Tebb and Poplewels Caſe 3 and Callards Caſe was not 
reverſed, becauſe the Mods were only give and grant, but 
becauſe it was only by Parol, Trin. 1649. Wats verſus Dix, 
The Caſe as to this point was, that Watts granted, bargained, 
ſold in conſideration, that the Bargainee had been at great 
Charges fo2 him fo2 Meat and Dunk, Apparel and Lodging, 
and fo2 natural Affedion, and there was not any Ponp paid, 
but the Deed was inrolled. 

Trin. 1657. C. B. Intrat. Rot. 655. Saunders verſus Savil. 
Henry Savil ſeized of a Rent in Fee 14 June 18 Car. by Jn- 
denture gives, grants and aſſigns to Henry and Mary his 
like, and Jobn Savil fo2 and in conſideration of Good Till. 
Habendum to the ſaid Henry and Mary fo2 their Lives, the 
Remainder to John Savil and the Heirs of his Body. And 
by Hale and Atkins, Although the Conveyance was a Con- 
veyance at Common Law, yet a (ſe did ariſe thereby; Mich. 
1657. Sympſon verſus Keyles, in Ejectment, On Not-guilty 

pleaded 


— 


3) xn ASAT ED 


+ * 
Tide ad MW As. DL 


LU Let actos 


Ae 


2 edt Lo 2 


— 


Term. Mich. 13 Car. 2. B. R. 


— ——— ñᷓ —ünr 


49 


pleaded, a ſpecial Aer dic was, That John Pullen the Father 
ſeized of Land 1 Septemb. 1640. by Deed gave to his Son 
in theſe wozds, viz. The Father in conſideration of tender Af. 
fection hath abſolutely given, and Livery was indozſed, but 
not made, and adjudged an Ale did ariſe to the Son. And a 
difference taken where the Father by Feoffment gives to a 
Stranger to the uſe of himſelf, Remainder over, there no (ſe 
ariſes; but when the Conveyance is to the Party himſelf, there 
the Ale will ariſe. 

Object. Cro. Jac. 127. Osburns Caſe. 

Anſw. There it was good by Confirmation, and that was 
only on Evidence. 

Object. Hill. 11 Car. B. R. Rot. 439. Pit field againſt Pierce 
in Ejectment : On Not-Guilty pleaded, a Special Uerdia 
found that Thomas ſeized in Fee makes a Deed, which the Jury 
found to be in conſideration of Marriage, and it was in theſe 
Moos: Know all Men that I have given and granted, and 
do give and grant to John my Son the Lands in Queſtion after 
my Death, Habendum to him and to the Heirs of his Body. 
John dies and hath Jſſue Elizabeth, John the Father enfeoffs 
Thomas the (ſecond Son. And if any Eſtate paſſed to John, 
— Son, was the Queſtion , and adjudged that no Eſtate 
pa ed. 

But it was anſwered. This was a plain Caſe, That the 
Leſſo2 of the Plaintiff cannot have Title; fo2 when Tenant 
fo2 Life makes a Feoffment, this is a Fozfeiture. And the 
reaſon of this Caſe is within the ſecond Rule before laid 
down, becauſe there is not any pꝛeſent Execution, but after 
death, But in our Caſe here, 1ſt. There is a Oced well er- 
ecuted, fo2 ſhe grants the enjoying it; and Callards Caſe is 
the ſame Caſe in point. 2dly. This Caſe is not capable 
of farther Execution, becauſe there cannot be Livery. 
3dly. Pere is Allotment of Dower. 4thly. TUhen a Deed 
hath two Intendments, It ſhall be conſtruedto eſtabliſh, and not 
to deſtroy an Eſtate, As to the 2d. The addition of 20 l. 
doth not alter the Caſe ; the Mozds of the Statute are, That 
the Deed ought to be enrolled, when Land is conveyed by rea- 
ſon only of any Bargain and Sale, and here it is not a Deed 
that veſts the Freehold by Bargain and Sale only. And if 
there are two conſiderations, and both erpeſs, then it would 
be without Queſtion, Plowd. 4. Manxels Caſe, 2. It no con- 
ſideration had been erp2eſſed, it might be averred, as Mild- 
mays Cale is. And although one be expꝛeſſed, pet the other may 


be averred. 
9 Object. 
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Object. As to Bedels Caſe, 

I anſwer. That Caſe is not agreed, but by the Council, 
11 Co. 24. b. True it is, another Conſideration ſhall not be 
preſumed, but it may be averred. And as to Beaumonts Caſe, 
Dyer 146. where the difference is, when its to another perſon, 
and when to the ſame perſon, that is all one when Monp is 
given by a third perſon. But here needs no Averment, be: 
cauſe its fo2 divers good Cauſes and Conſiderations, as well 
as Mony; and the Court here may take notice of the Con- 
ſideration of him as Son; and it was adjourned, And after 
in Hill. 14 Car. 2. upon ſolemn Argument at the Bench it 
was adjudged fo2 the Plaintiff, Vid. as to this point a good 
Caſe in Leys Rep. 57. Buckleys Caſe, Trin. 15 Jac. in the Court 
of TUards. 


Collins and Walker. 


Reſpaſs fo2 beating and imp2iſoning his ite, &. The 

Defendant juſtifies by Warrant of the Sheriff, The 
Plaintiff replys de injuria ſua propria abſque tali cauſa, and 
Jſſue upon it; and Uerdia fo2 the Plaintiff. And it was 
moved fo2 a Repleader, becauſe de 1njuria ſua propria is not 
a Plea to Batter of Reco2d, but the Plaintiff ought to have 
fraverſed the Marrant. But Judgment was given fo2 the 
Plaintiff, becauſe its good enough after Uerdia 3 and ſo it 
was reſolved betwirt Osburn and Deſmond, and Peter againſt 
Stafford, Hob. Rep. 244. Vid. 2 Leon. 81, Moor againſt Sir 
John Savage. 


May verſus Spencer. 


Cire Facias againſt the Bail upon a TUrit of Erro2 accoz- 
ding to the Statute of 3 Jac. The Defendant pꝛays Oyer 
of the Condition of the Recognizance, and upon that he pleads 
that the Plaintiff pzoſecuted the TUrit of Erro2 with effec, 
and that thereupon the afozeſaio Judgment was reverſed, Et 
hoc paratus eſt verificare, where ft ought to have been Prout 
patet per Recordum. And fo? this defect the Plea was ruled 
ll, and Judgment given fo2 the Plaintiff, 


Hodges 
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Hodges verſus Hodges. 


Eu of a Judgment in the Common Pleasz The Erro: / 2, 20 


aſſigned was, that there were not any Pledges: And 

Powis ko: the Defendant in the CUrit of Erroz, infiſted 
that this is amendable, o2 at leaſt aided by 18 Eliz. cap. 13. 3 Bulſir. 6+. 
becauſe in the Common Bench the Pledges are always in- 1 
doxſed upon the Dziginal, and when there is not an Oziginal den 12, 
there are not any Pledges ; but then the Court adviſed to Thimble 
pray a Certiorari upon alledging Diminution ; and upon Re. ne © 
turn that there was not any Dziginal, the Court debated it woltes C4. 
largely. And to Windham Juſtice it ſeemed that it is aided . . , 
by the Statute of 18 Eliz. pl. 72. ibid. 

But Foſter and Twiſden contra. But upon Examination, 
and no Diminution alledged, that there was an Ouginal, an 
Amendment was awarded, Vid. Dyer 288. pl. 53. F. N. B. 31. 
fo. 195, H. 8 Co. 61. b. Beechers Caſe. 


Orton verſus Fuller. 


A's on the Caſe foz Wozds, viz. Orton ſays, I ama 4, .., 
I; 


perjured Knave, but he is a perjured Knave as well as 

: for he and Field ſwore one for another: After Uerdic it 
was moved in arreſt of Judgment, becauſe the Defendant fires 
Perjury upon the Plaintiff only by Relation, viz. As well as 
I, 4c. But adjudged fo2 the Plaintiff, 
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Buxton verſus Bateman. Derby. 


Ction upon the Cale: The Plaintiff declares that he is 
ſetzed of an ancient Meſſuage, and of Lands within 
the Parish of S. and that he and all thoſe whoſe Eſtate 

he hath in them, have time out of mind uſed to ſit in a Seat 

in luch an Ille in the Church in the ſame Pariſh, and that 
the Defendant had diſturbed him, to his damages, 8&c. The 

Defendant pleads Not⸗Guilty, and found fo2 the Plafntiff, 

And Allen moved in arreſt of Judgment, becauſe the Plaintiff 

hath not averred that he-and all them, in whom he p2eſcribes, 

have uſed to repair the ſaid Seat, which he ought to have done 
accoꝛding to the Caſes, Co. 3 Inſt. 202. Corven verſus Pym, 

Cro. Jac. 366. Frances and Ley, 604. ibid. Dawny and Dee, 

Hob. 69. Boothby verſus Bayly, 2 Bulſtr. 150. May verſus 

Gilbert; and the oꝛdering of Seats in the Church being of 

Ectleſiaſtical Conuſance, the Tempozal Law will not meddle 

with it, without ſpecial reaſon. 

Twiſden Juſtice, J have conferred with moſt of the Judges 
in this Caſe, and they are of Opinion that the Declaration is 
good enough without (uch allegation of Repairing, this being 
in an Action of the Cale; but if it had been in a Pꝛohibition, 
there perhaps it had not been good. But when its as to ſuch 
Douſe belonging, it is parcel of his Franktenement, and then 
he doth not ſit there by the Licence of the Didinary., Windham 
and Mallet of the ſame Opinion: but Feſter fo2 the Defendant, 
But upon peruſal of the Recoꝛd it was not tanquam meſſuagio 
prædict. pertinent. but only that he and all thoſe whoſe Eſtate 
he hath in the ſaid Meſſuage, have uſed to ſit in the ſaid Seat, 
&c. And upon this Windham and the other Judges ſatd, that 
they would adviſe 3 and upon that it was adfourned, 


In this Term dyed Serjeant Bear, of the County of Somerſet, 
who was the firſt Serjeant of the laſt Call. 


Sir 
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Sir Henry Harbert verſus Juſtinian Paget, Officer of 
the Court of Kings Bench. 


Ction upon the Cale: The Plaintiff counts that the De⸗ 
fendant had the Cuſtodp of the Recoꝛds of this Court, and 
ought to keep them ſafely; and that William Walker bzought an 
Action upon the Caſe againſt the Plaintiff ſoz Mozds, and re: 
cites the whole Becow, and that he recovered againſt the Plain⸗ 
tiff, and had Judgment upon it, and damages 106 J. And that 
this Judgment was entred, that the Plaintiſt here Capiatur: And 
on this the Plaintiſt brought a TUrit of Erro2 tn the Erchequer 
Chamber, and that pending this TUrit, the Defendant Paget 
tam negligenter cuſtodivit the Recoꝛds, that this Etro was 
amended and made, that the Defendant there fit in miſericordia, 
by which the Plaintiff is made lyable to pay the 106 l. The De⸗ 
fendant pleads Not⸗Guilty. And now this Jfſue was tryed at 
Bar, and upon Evidence it was p2oved, that all the Clerks of 
the Dffice have liberty to go into the Trealury and to view 
the Recods, and ſo have the Clerk of the Niſi Prius ko; Mid- 
dleſex, and his Clerks, and all the Philizers of this Court, 
although they are not Clerks of the Dffice. And alſo that the 
Recows have been frequently amended after Erro2 b2zought 3 
and in 4 Car. in C. B. in the Lozd Savils Caſe, it was reſolved, 
That a Recozd may be amended befoze a Recordatur entren 
upon the Roll ; and upon all this Evidence the Jury kound 
fo2 the Oefendant, 


Wheatly verſus Thomas. 


MN Ejectment. Dn not Guilty, a Special Uerdic found 
that George Low Cobham being ſeiſed in Fee of the Lands 

in Queſtion 13 Jan. 1557. made his Till and deviſed them to 
Anne fo2 Life, Remainder to William fo2 Life, Remainder to the 
firſt Son of William, Remainder to George fo2 Life, Remainder to 
his firſt Son, &c. And having two Daughters Eliz. and Ka- 
tharine, limits them to Elizabeth fo2 Life, Remainder to Katha- 
rine fo; Life, Remainder to the Heirs Males of his Bother 
Thomas, Remainder to the Heirs of the Body of William, 
his Eldeſt Son; George dies 4 & 5 Ph. & Mar. Anne dies, 
George dies without Iſſue; William hath Iſſue, Henry and 
George; George hath Iſſue William; William hath Iſſue Pem- 
broke; William enters, Henry enters, Henry and George are 
attainted, 
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attainted, 1 Jac. In 3 Jac. an Ac is made reciting the At- 
tainder, and confirms it; and then follows a Pꝛoviſo in theſe 
wozds, Pꝛovided, and be it enacted, That the Mannor of 
Cooling (the Lands in queſtion) ſhall be and remain, and be held 
and enjoyed to Duke Brook, and the Heirs Males of his Body, 
Remainder to Charles, Remainder to William Brook, and the 
Heirs Males of his Body, Remainder to ſuch Eſtates Tail as 
are mentioned in the Will of George the Deviſor : Sir William 


the Son of George 7 Fac. was reſtored ; Henry dies, 13 Jac. 


Sir Milliam ſurvives, and hath Daughters Pembroke, Hill, Mar- 
garet and Frances, Sir VVilliam the Father of Henry dies, 39 El. 
Frances one of the Daughters of Sir YV/Villiam demiſes to the 
Plaintiff. 

Baldwin fo; the Plaintiff. The Point is upon the Aa 
3 Jac. which takes notice of the Attainder of Heory and George, 
by which Frances hath good Title as Heir of the Body of 
William, eldeſt Son of George. 1ſt. This Clauſe is relative 
to the Titi of George, juſt as if it had been particularly re- 
cited, and ſo is the conſtruction of Relative Clauſes in Gzants, 
9 Co. 30. a. 20 E. 3. Bro. Patents 3r and 91. ſo in dds of Pat- 
liament, Plow. 130. Buckley verſus Thomas. 

1. Obj. The wows of this Pꝛoviſo are imperfect, (viz.) 
and for default of ſuch Iſſue ſhall be for ſuch Eſtates in Tail, 
And doth not mention the Eſtates. 

Anſw. In an Ad of Parliament wozds ought to be taken ac- 
cowing to Common Parlance, as in Arbitrement, &c. and fo 
held and enjoyed are ſufficient. 

2. Obj. At the time of this Act Henry was attainted of 
Treaſon, and alive, and ſo no Perſon in eſſe to take as Þetr 
of the Body of William at that time. 

Anſw, By this Aa there are five Eſtates Tail to be ſpent 
befoze the Nil of George is to take place, ( viz. )) of Duke, 
Charles, William, Caliſthenes, John; and then comes the Till of 
George by this A, and there is no Eſtate in that Till to 
Henry in particular ; and its ſufficient if the Eſtate take effect 


| when the particular Eſtates are determined, 1 Co. 63. Archers 
" Caſe. And though in ſtric and legal ſenſe William had not an 


Heir at that time, vet Henry dying befoze the particular Eſtate 
ſpent, the Daughters ſhall take, and the Daughters are Heirs 
as appears by the Recow 3 fo2 Henry died 17 Jac. Suppole thele 
four Daughters ſhould bzing a Formedon bp the Aid of that 
Act of 7 Jac. they ſhall mention Henry and George in the Writ, 
becauſe that Act purges the Attainder. 


2. The 
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2. The intent of an Ad of Parliament ought to be obſerved 
in its Erpofition, and that was here, that as long as there 
was any Iſſue of George in being, the Land ſhould not re⸗ 
vert to the Crown, fo2 they had a care that none of the Re- 
mainders ſhould be barred ; and Heirs here ſhall not be taken 
as in a Conveyance, but in an equitable Senſe, as 8 Aſſiſes 
pl. 5. per Thorpe, 8 Co. the Princes Caſe. 

3. This Act is quaſi an Act of Reſtitution, which is materia 
favorabilis, Co. 3 Inſt. 241. J agree if this Aa had limited 
immediately Eſtates accoꝛding to the 7Uill of George, it had 
been a doubt whether good; but here its after five. Eſtates 
Tail ſpent. 

Jones fo2 the Defendant. This Ac of 7 Jac. hath no ope⸗ 
ration in this Caſe, becauſe there is a Pꝛoviſo in it, that it 
ſhall not extend to the Lands fozfeit fo2 Treaſon. 

2, Henry at the time of his Attainder had two Eſtates in 
him, ( viz. ) One in Poſſeſſion, and another in Remainder 3 
J agree that the Relative wozds make the thing paſs as well 
as if they had been verbatim expꝛeſſed; But here Henry can- 
not take as Heir to William, which he muſt do, if he takes at 
all, (viz.) by Purchaſe 3 and when a Man takes by Purchaſe, 
all the Eſtate ought to be deſcribed, Hob. 31 and 34. Athen- 
hurſts Caſe ; ſo in Foſter and Ramſeys Caſe, a deviſe to the 
Deir of his Bꝛother, who was an Alien; he could not take. 

Object. He is capable of taking when the Remainder 
falls. 

Anſw. There is no intent that there ſhould be any Contin- 
gent Remainder, Et adjornatur. 


Wynne verſus Lloyd. 


Error to reverſe a Common Recovery in Wales. Ante.  - 


| | PO the Scire facias ad audiendum errores, the Sheriff 


the one that he is but Tenant fo2 years of the demiſe of one 
Owen, another that there are other Ter-tenants of the Land, 
(viz.) A. B. &c. not named in the Trit, Judgment of the 
UUrit. A third, That the Plaintiff had entred into part pending 
the Writ: To theſe Pleas the Plaintiff demurred. 

Allen fo2 the Plaintiff, That theſe Pleas are none of 
them good, becauſe ſhould theſe be allowed, the Plaintitt 
might be infinitely delayed, wn 
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Williams koz the Dekendants, That theſe Pleas are good, 
becauſe the ground of a Scire facias to the Ter Tenants, is, 
that they may ſhew ſomething to maintain their Poſſeſſion, 
and they may either plead in Bar 02 Abatement, and they 
may demand Dyer of the Recozd, Dyer 321. 2. and they may 
have a Releaſe to plead, they may plead Jointenancy, Hill. 
42 Eliz. Cro. Eliz. 739. Holland verſus Danſey, See in the ſame 
Book 129. Charnock verſus Worſley, Cro. Jac. 332. Bartho- 
lomew verſus Belfield. Then as to the Plea of Entry of 
the Plaintiff pendant the TUrit, its a good Plea in Abate- 
ment. 1. Becauſe the nature of a Writ of Erro2 is not to 
bar the Right of the Land, but to the Action; and it lies not 
but when the Plaintiff is pꝛejudiced, and here the Plaintiff 
is not pꝛejudiced ſo long as he continues in Poſſeſſion, be his 
Poſſeſſion right 62 wꝛong; do fo2 this reaſon the Bail ſhall 
not reverſe a Judgment given againſt the Paincipal, becauſe 
its but a conſequential Pꝛejudice. 2dly. The end of the 
Writ of Erro2 is to have Reſtitution, which he needs not, 
when he hath already entred; but here is a Difference between 
Poſſeſſion by Act in Law, and when by the Act of the Party, 
Bridgman 56. Lloyd verſus Bethil. 2dly. As to the Plea that 
he is but Tenant fo2 years, its a good Plea, fo2 its no moze 
than an Aid Pꝛier of him of whoſe Leaſe he holds, Owen 157. 
Carew verſus Warren. So the parol ſhall demur upon ſuch a 
Scire fac. f02 nonage, Cro. Jac. 392. Herbert verſus Binion. 

Object. Its in the diſcretion of the Court to grant a Scire 
fac. in ſuch Caſe to the Ter-tenants. 

The Court hath now awarded one, and the Tenants now 
may have thoſe Advantages as are incident thereunto; and 
there are many Pleas which the Ter-tenants may now plead, 
which after the Reverſal of the Judgment they cannot plead, 
as a Releaſe of Errozs. 

The Court was of Opinion that the Pleas are but frivo- 
lous, and awarded that they plead in chief. Vid. poſtea. 


Hurſts Caſe. 


NE Edward Hurſt an Attozny of the Town-Court of 
Canterbury being turned out by the Commiſſioners 
within the late Act fo2 Cozpozations, moved now fo2 a Man- 
damus, and though it was ſuggeſted that its a Place con- 
cerning the Adminiſtration of Juſtice, and a Pꝛeſident ſhewn, 
Mich, 1651. in the Caſe of an Attojmp in Southwark, pet 


Foſter 
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Foſter and Wyndham denied it, but Twiſden and Mallet al- 
lowed it; ſo the Court being divided in Opinion no (71rit 
could be had, poſt. 


Southcot verſus Rider. 


Ccompt againſt the Defendant as his Receiver : The 
Defendant pleaded that the 20 l. in demand was delt- 
vered to him by the Plaintiff, to pay over to ſuch Perſons 
as Sir George Monk, &c. ſhould think fit, and that they did 
award that they ſhould deliver it over to one Hatchall, &c. 
abſqʒ hoc, that he was his Receiver, aliter vel alio modo; any 
Cerdic fo2 the Plaintiff, and Judgment quod computer 3 ann 
befoze the Auditoꝛs he pleaded a ſpectal Plea, (viz.) The Act 
of Oblivion; and upon that the Plaintiff demurred. 

Jones foꝛ the Plaintiff, Its not a good Plea, becauſe it 
ought to have been pleaded in Bar to the Action, and not be- 
foze Auditozs, fo2 otherwiſe ſuch Suits will be endleſs. 

Polexfen fo2 the Defendant. Many Things map be plead- 
ed in Bar and in Abatement too, 41 E. 3.31. 9 E. 4. 15. Bro. 
Accompt 43 and 48. Latch 59. Hopton verſus Offal, aud pay- 
ment to the Plaintiff oz a Stranger is a Plea in diſcharge; 
and pet may be pleaded in Bar, Raſt. Entr. 16. 19H. 6. 5. 
and this is a p2oper Plea in diſcharge, fo2 otherwiſe it would 
be infinite. The Court ſeemed that the Plea was well enough, 
but the Defendant pleads ill as to the time, and when the 
Plaintiff charges him as Receiver from ſuch a time to ſuch a 
time, he muſt anſwer that pꝛeciſely; and fo2 that cauſe Judg- 


ment was given fo? the Plaintiff, 


Hole Executor of, &c. againſt Bradford 
Executor of B. 


EBT upon the Statute of Miniſters fo2 Fifths againſt 
Jan Erecutoz, The Defendant pleads nil debet, and 
Clerdic fo2 the Plaintiff. Stroud moved fo; the Defendant, 
that this Action ſhall not charge the Executoz, it not being a 
Duty in the Teſtatoz. But by the Court the Executoz is 
chargeable, becauſe it was a Dutp in the CTeſtatoz; but 
Eſcape lies not againſt the Erecutoz, becauſe the Action is 


founded, ex delicto; but it lies 8 the Statute ok 2 1 
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fo2 Tythes ; and Judgment was given fo2 the Plaintiff by the 
whole Court. 


Baker ver ſus Berisford. Covenant. 
Trin. 1657. Rot. 1902. 


in Fee of Copyhold Land in Weſtham in the County of 
x, and alledgeth a Cuſtom in the laid Manno of Welt- 
bam, that the TUife ſhall be endowed of the moiety of all 
ſuch Copyhold Lands as her Pusband was ſeiſed of, and that 
Abraham died having a Wife named Mary, who had a moiety 
of the ſaid Land aſſigned her foꝛ her Dower, and that John his 
Son had the other moiety, and that Mary and John join'd in a 
Leaſe fo2 years to the Defendant, rendzing 100 l. per annum 
(viz.) 50 l. to Mary, and 501. to John, and that John dies, and 
the Platntiff as his TUivow demands 25 1. And on nil debet, 
and Gerdict fo2 the Platntiff. | 
Jones moved in Arreſt of Judgment, That the Breach is 
not accowing ts the Cuſtom, becauſe the Mike is but to 
have a moiety, but here ſhe claims a moiety of a moiety, and 
a Cuſtom ought to be purſued ſtrictly ; but by the Court its 
directly within the Cuſtom, and adjudged fo2 the Plaintiff, 


| | DE Plaintiff declares, that Abraham Baker was ſeiſed 
Eſſe 


Billings Caſe. 


Illing was committed to the Barſhalſea fo2 divers Mil⸗ 

demeano2s, and he being in Pon fo2 the laid Ol⸗ 
fences was charged with Actions, and Judgments obtained 
againſt him; and the Court was moved he might be diſchar- 
ged of thoſe Actions; and reſolved by the Court, TUhen a 
Man is in Pꝛiſon fo2 Criminal Matters he is not chargeable 
with a Civil Action without leave of the Court; but if he 
happen to be charged fieri non debuit, ſed factum valet, but 
they ought to have moved the Court firſt ; but now once 
charged he cannot be diſcharged. 


Dove 
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Dove verſus Darkin. Zjectment. 


Adgment was given againſt the Dekendant, and he bzings / 
a (Urit of Erroz, and aſſigns fo2 Erroz, that the Plain. 
tiff was dead at the time of the Judgment given. The Plain⸗ 
tiffs Entry is, That the afozeſaid Plaintiff by A. B. his Attomy 
vert & dicit, that he is in Life, and Jfſue thereupon, and 
found fo2 the Plaintiff in the TUrit of Erro2 that he was dead; 
And — Maynard moved that the Judgment might be 
te verteo. 


C . i 


Allen contra, becauſe there ought to have been a Scire fac. e.z: ns. 15. 


againſt the Executozs of the Party dead. Plac. 4. 
Wild. There is neither Erecuto2 no2 Adminiſtratoz. 
Wyndham Juſtice, Its well enough, and a Pꝛeſident comes 

near it, Raſtals Entries Tit. Brief in Mort. pl. I. fol. 108. And 

it was adjourned, Poſt. 


Wiſeman verſus Cotton. 
Hill. 13 Car. 2. Rot. 476. 


1 "ÞE Plaintiff counts, That whereas there was a Dil⸗ . 
courſe concerning the Manno of Farningham, and che. 
Plaintiff affirmed that it was Deviſable by the Cuſtom of F, 
Kent, Jn conſideration that the ]laintift would give the De⸗ 
fendant 5 s. the Defendant aſſumed to give the Plaintiff 40 s. 
if it were not deviſable, and avers that its not deviſable ; 
The Defendant pleads that its deviſable by Cuſtom ; and 
upon that a Special Gerdick, That by Ac of Parliament 
2 E. 6. the Lands of Sir Henry Illes amongſt others ſhould be 
from hencefo2th to all Intents, Conſtructions and Purpoſes as 
Lands at the Common Law: They find that Lands in Gavel- 
kind are deviſable; and if the Aa of Parliament takes away 
the other collateral Qualities, as well as the Partibility was 
the ſole queſtion. 
Jones fo2 the Plaintiff, By this Ad all Qualities of Havel- 
kind are taken away. | 
Winiogton fo; the Defendant. Deviſable oz not, is not an 
eſſential quality of Gavelkind, Lamberts Perambulation 584, 
585. Spelmans Gloſſary Gavelkind 412. 1 Iluſt. 140. Lambert 
25 and 26. As fo} other particular Cuſtoms they ought to be 
I 2 ſpecially 
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ſpecially alledged, as Dower ok a moiety, 2 E. 4. 18. b. 5 E. 
4. 8. but Gavelkind ought not; but the Court takes notice 
thereof, Cro. Car. 561. Launder verſus Brook, and Davies 50. 
Adjoraatur, But the Court inclined that the Ac had not de⸗ 
ſlroyed this quality, Poſt. v J. 


Mould verſus Wallis. Covenant. 


T DE Plaintiff declares upon an Indenture of Appꝛen⸗ 
tiſhip. The Defendant pleads, That at the time of 
the entring into the ſaid Indenture he was an Infant, The 
Plaintiff replies, That by the Cuſtom of the City of London, 
ik one under Age binds himſelf an Appzentice, that it ſhall 
be good agatnſt him. The Defendant demurs. 

Jones fo2 the Defendant. Jts a departure, 1 Inſt, 304. a. 
It H. entitle himſelf in his fowmer Plea by the Common Law, 
in his ſecond Plea he ſhall not inable Himſelf by a Cuſtom, 
but ſhould have pleaded it at firſt; ſo is Keilw. 75. b. the 
Abbot of Bokefaſts Caſe. : | 

Howel fo2 the Plaintiff. The Caſe in 21 H. 7. pl. 29. is 
otherwiſe, where in Afſize the Oefendant pleads Feoffment of 
a Stranger; The Plaintiff replies, That the Feoffo2 was an 
Inkant; The Defendant rejoyns, That there was a Cuſtom 
that he might make a Feoffment at fifteen, and reſolved no 
departure: Tis true, 37 H. 6.5. there was a departure, be- 
cauſe he began with a General Cuſtom, and concluded with 
a Particular one; and this ſeems to be good by Cro. Eliz. 
652, Walker verſus Nicholſon ; but no Judgment is there 
given, | 

Wyndham Juſtice. Jts not any departure from the Title, 
but only a Plea to the Oiſability. 

Twiſden Juſtice. Hutt. 63. Jennings verſus Pitman, ſeems 
to make it a departure, Cro. Car. 179. Guilbert verſus Fletcher. 
The Action here is founded upon the Covenant, and he doth 
not come in the Replication and maintain his Agion, but an- 
ſwers to the diſability, and ſo no departure. 

Jones. The Book of 21 H. 7. 17. is contrary to Yelv. 14. 
Adjornatur, Vide Godbolt Rep. 122. the ſame Caſe pl. 143. 
Moor 135. pl. 280. Stantons Caſe, ante, Granger verſus Hem- 
brough. 


Lawſon 
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Lawſon verſus Withcrington. 


EBT upon an Obligation conditioned to pay 100 l. 

upon the tenth day of January, upon thzee months 
warning. The Defendant pleads that the Plaintiff had bad f en 
thꝛee months warning. The Plaintiff demurs. 

Weſton fo? the Plaintift. J conceive thꝛee warning 
ſhall be taken upon any tenth day of January® after thzee 
months warning given by the Plaintiff, and if it ſhall be ſo 
taken, then the Defendants Plea is but in Abatement of the 
TUrit, and lo he Pleading in Bar, its naught, Cro. Eliz. 202. 
Iſham and Paget verſus Hitchcock. 

Twiſden Juſtice pleading in Bar when it is in abatement; 
is not good, 

Wyndham Juſtice, Although it had been to pay on the tenth 
of January after the date of the Obligation, upon thzee months 
warning by the Dbligee, though the Dbligee omit the warn- 
ing, yet the Monp ſhall not be loſt; and ſo it hath been re- 
ſolved in the time of Roll Chtef Juſtice, and the other hall 
be bound to pay it at any thzee months warning, Adjor- 
natur. 


Saunders verſus Edwards. 


N an Action on the Caſe, the Plaintiff — as he is a 
Clerk 0 „and that t ekendant 

Eritden ; CS ene ed Betendant pleads, That as to 
the impoſition ot Felony, ther wile than by ſpeaking of ſcan⸗ 
dalous woꝛds, Mot Guilty; and as tothe ſpeaking of the woꝛds, 
non infra duos annos. The Plaintiff demurs. 

Wild fo2 the Plaintiff, This is not within the Statute of 
Limitations no moze than Slander of Title. 

Jones fo2 the Defendant. The Jmpoſition of Felony is action- 
able by it ſelf, and then the other wozds are within Statute. 

Wild, Crimea feloniz imponere, cannot be by woꝛds alone, 
but by ſome act, as carrying him befoze a Juſtice ot Peace, &c. 

Twiſden Juſtice, It the wows are actionable at firſt, then 
the Damages after do not give cauſe of Action 3 and the 
firſt Plea is a full Bar, and the other fruitleſs, and of that 
Opinion was the whole Court, and fo Judgment fo2 the De⸗ 
fendant ; nili, &c. 


James 
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James Norfolk verſus Aylmer. 


Dr BT upon an Obligation, conditioned, That whereas 
Smith was committed to the Serjeant at Arms by the 
Douſe of Commons, if the ſaid Smith ſhall be a true Pꝛiloner, 
and pay all Fees due, &c. that then, &. The Defendant pleads 
the Statute of 27 H. 6. The Plaintiff demurs. 

Powys fo; the Plaintiff, A Serjeant at Arms is not within 
that Statute, fo2 it begins with Keepers of Goals, and a 
Serjeant at Arms is above ſuch a one, accoꝛding to the Rule 
given, 2 Co. 46. and the Dffice of Serjeant at Arms is pꝛo⸗ 
perly to attend the Houſe, and not to be a Keeper of Pꝛiſoners. 
Its true, that Cro. Elz. 66. Bracebridges Caſe is, Chat the 
Matrſhal of the Kings Bench is without queſtion within that 
Statute. Serjeant at Arms within the Marches of Wales 18 
out of this Statute, Cro. Car. 309. Johns verſus Stratford. 

Levins fo? the Defendant. This Obligation is void by 23 H. 6. 
ko its within the wozds of the Statute, which are Keepers 
of Pulons, oz other the Dfficers afozeſaid, Cro. Eliz. 108. 
1:4ſlel verſus Aſton. And as to the Objection that a Serjeant 
at Arms is above a Sheriff, J deny it, and here this Statute 
ought to be taken accozding to Equity, as lometimes Penal 
Statutes are, Trio. 9 H. 6. 19. pl. 13. Debt by the apo of 
the Staple, Plow. 35. Debt againſt the Keeper of Ladgate, 
Dyer 323. Debt againſt the Marſhal. 2dly. This Condition is 
void at the Common Law. 1ſt. Jt reſtrains Trade and Liveli⸗ 
hood, 2 H.5.5. and Owen 143. 2dly. That he ſhall pay all Fs 
due, &c until he ſhall be diſcharged by the Pouſe of Commons, 
which mp never be, becauſe they may be difſolved, &c. 3dly. Its 
an Obligation to pay Fees betoze they are due, which is Extoz⸗ 
tion, Co 2 Inſt. 210, Hut. Rep. 52. Et adjornatur. 


Davies verſus Jones. 


is a cheating Knave, He hath cheated me with Braſs Mony. 

ter Gerdi Pemberton moved in Arreſt of Judgment, and 

cited Hutt. 13. Gitting verſug Redſeames Caſe ; but reſolved 

by the Court, That to call a Trades⸗Man a Cheat, an Anion 

will lie if he (peaks of his Pꝛokeſſion; but to ſpeak it generally 
it will not; and adjudged foz the Plaintiff, 


8 DR words, of a Boker ſpeaking of his Pꝛokeſſion, He 
f 


Littleboy 
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Littleboy verſus Wright. Error, Marſhalſea. 


Ction upon the Caſe foz wozds, ( viz.) You are a 
Whore, gc. per quod ſhe hath loſt her Marriage, and 
Cerdict fo2 the Plaintiff and Judgment; and now Serjeant 
Maynard aſſigns fo Erroz, That it doth not appear that the 
cauſe of Action, (viz.) That the loſs of Marriage was within the 
Jurtsdiction of the Court, and the other words are not action- 
able, and fo2 this Cauſe Judgment was reverſed, Vide Cro. 
Ear. 570. Ireland verſus Blackwel, contra. 
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Sir Robert Foſter Chief Juſtice. 


Sir John Mallet, 
Sir Tho. Twiſden, and pJuſtices. 
Sir Wadham Wyndham, 


Memorandum, The laſt Vacation John Hern Se- 
condary died, and Thomas Jebel of Eſſex ſuc- 


ceeded him. 


Palmer verſus Richard. 


4 * 4 
R Eplevin, The Defendant makes Conuſance,to A. Chat 


one Knight was ſeiſed in Fee of the place in which, 
&c. and granted a Rent-charge to A. and ſo makes 
Conuſance fo2 ten years Rent. The Plaintiff replies in Bar, 
that Knight was not ſeiſed in Fee, and the Defendant demurs. 
And Serjeant Wild moved fo2 the Plaintiff to amend his 
Plea, becauſe it doth not appear by the whole Reco that 
Knight is dead; and then, though Knight be not ſeiſed in Fe, 
pet if he be alive the Oꝛant ſhall be good during his Life. 
Twiſden. If Knight were Ave at the time of the Diſtreſs 
the Defendant ought to juſſifie 3 fo2 if Tenant foz life grant 
a Rent, if the Gzantee diſtrain, and after Tenant fo2 Life 
dies, he ought not to make Avowzp noꝛ Conuſans, but to ju⸗ 
ſtifie, becauſe the taking was lawful. In this caſe the Re- 
cow being entred, Read the Plaintiff came too late to have 
it amended; but then Wild move to have leave to diſcontinue, 
and it was granted, 


Eliot 
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Eliot verſus Blake. 


N Covenant, The Plaintiff declares upon an Jndenture 6 22 

dated 7 Sept. 1657 whereby the Defendant covenants, that he 
and one T. W. would deliver to the Plaintiff ſo many Maunds 
of Salt peter at ſuch a rate befoze the 20th of October en. 
ſuing, the Platntiff paying ſo much a Baund, and to the per- 
foymance thereof, the Defendant binds himſelf in 500 l. The 
Defendant demands Oyer of the Deed, and by the ſame it 
appears, that between the ſame Covenant and the Obligation, 
there is a Pzoviſo, That if the Defendant (ould between 
that and the ſaid 20th of October be diſabled by the Sea, &. 
to deliver the (aid Salt⸗ peter, then the Deed ſhould be void. 
The Defendant pleads, That he within the time afozeſatd had 
pꝛepared one thouſand Maunds of Salt · peter, and that the Boat 
wherein it was put was caſt away, and ſo he was diſabled, 
The Plaintiff replies, That the Defendant had ſufficient 
Dalt-peter over and above what was caſt awap; and Jſſue 
thereupon, -and found foz the Plaintiff, and Damages 300 l. 
And Allen fo2 the Defendant moved in Arreſt of Judgment, 
That there is a variance between the Deed and the Declara- 
tion, fo2 in the Declaration the Pꝛoviſo is omitted. 

Jones faq the Plaintiff. 1ſt. The Action is bzought upon the 
Covenant, and not upon the Penalty, and the reciting of the 
Penalty is but Surpluſage. 2dly. The Declaration fs ſuf- 
ficient without recital of the P2oviſo, accozding to Ughtreds 
Caſe, and the Defendant ought to plead the Pꝛoviſo; and of 
this Opinion was the whole Court; and Judgment was there- 
upon given fo2 the Plaintiff. 


The King verſus Giſlifer. 


PE Churchwardens and Overſeers of a Pariſh in the In = Caſe be- 
County of Derby place a Child, which was the Ba. er u, 
ſtard⸗Child of one Mary Newton with the Defendant, accozd- in Went and 
ing to the Statute of 43 Eliz. c. 2. and do appoint the De. 5%, 1554 
kendant to receive the (aid Child; the Defendant appeals to non was, 
the Seſſions, and there the Juſtices make an O2der, that the Whether the 
Defendant ſhall take the ſaid Child as his Appzentice 3 and compellable to 
now the Defendant bzought his Certiorari and removed the ale . Ap: 
ſaid Oꝛder into this Court. — AGE 


K Allen 
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Rolls Chief Ja Allen moved to quaſh the ſaid Oꝛder; and ſome Exceptions 

if by any he took to the fozm of it, (viz.) 1ſt. It doth not appear that 

means he this Child was a poo2 Child. 2dly. Noz in what Trade he 

cou”. ie Yall be an Appzentice. But to theſe Exceptions the Court 

Stat. to compel ulwered ; 1ſt. That it ſhall come on the other part that the 

rhe Parry, de ls not a Child within the Statute. And diy. Þusbandzy 

advantagious a fS intended by that Statute, and ſo ſhall-be conſtrued to be 

_ 1 meant in the Oꝛder until the contrary do appear. But the 

wealth. Bur main queſtion upon the Oꝛder was, TUhether the Defendant 

the badge, within this Statute may be compelled to take an Apprentice. 

che Jeltices of 41d Allen moved that he could not. uſt. By this Statute 

I. Churchwardens and Dverſeers may bind out ſuch an Ap- 

ges mould Mentice as well out of the Pariſh as within it, and then ic 

rake an Ap- ſha'l be incovenient that Strangers ſhall be compelled in this 

2 Caſe. adly. The wozws of the Act are, That it ſhall be 

this Order, a binding to the Apprentice, as if he or ſhe had bound them- 

— ſelves by Indenture; ſo that the intent of the Act was, That 

the Appzentice chiefly ſhould be bound, and not be chargeable 

again to the Pariſh, and not the Party who may be but 

Tenant at will. 3dly. This Ac extends over all England 

into Cozpozations, London, &c. And if any one ſhall be com- 

pelled to take an Appꝛentice, an Alderman 02 any other Per- 

ſon of Quality map be charged to take ſuch an Appzentice. 

Bigland contra. That it hath been the received Opinion ſo 

amongſt the Judges from time to time. And at length per 

Foſter, Mallet and Windham the Oꝛder is good; But Twil- 

den contra. And Windham ſaid the Judges of Serjeants-Inn in 

Chancery-Lane were divided in this Caſe, And Twiſden ſaid 

that the Judges in Fleet · ſtreet were of his Opinion; and there: 

upon it was owered, that the Dzder ſhould be confirmed; 

and that the Law might come in debate, an Infozmatton 

v gu ſbould be exhibited againſt the Dekendant fo2 not perfozming 
_ » © thereof, 
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Braham werſus Aſpinal, C. B. Error. 
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f. „ N Debt upon an Obligation, conditioned to pay Ponp 
at the Þouſe of one Yarrow in Woodſtreet magna, London. 

The Defendant pleads, that he paid the Mony at the ſain 

Douſe in Woodſtreet, but names no Pariſh, and upon that a 

Venire fac. iſſues to the Pariſh of St. Michael Woodſtreet, 

and found fo? the Plaintiff, and Judgment; and the Defen- 

dant bzings a Writ of Erroz, and after the Recozd — 

alledges 
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alledges Diminution in the Venire fac. and upon the return 
thereof it appears to be as befoze, and the now Plaintiff af: 
ſigns this fo2 Erroz, fo2 that the Pariſh of St. Michael is not 
named in any part of the Reco2d. 

Twiſden. The wozds of the Statute of 21 Jac. cap. 13. are 
by reaſon the Uiſne is ſued out of moze places oz of fewer 
places than it ought to be, fo as one place be right named, 
are to be intended when ſome of the places are named in the 
Recow : And therefoze if an Action is laid in D. and a Venire 
fac. iſſues de Corpore Comitatusz there altho the Venire fac. be 
awarded to moze places, yet it is not good, becauſe the 
Body of the County was not named befoze in the Kecopd ; 
and it was adjozned : But afterwards it was ruled good being 
after Cerdic, becauſe it ſhall be intended St. Michael is in 
Great Woodſtreet; and Judgment was affirmed, 


The King verſus Hardy. 


Ndictment of a Fozceable Entry, fo2 entring into a Copy- 
hold, and that the Defendant ejecit & diſſeiſiwit the Party: 
And Powis moved to quaſh it, becauſe it ought not to be di- 
ſeiſivit upon 21 Jac. cap. 15. and ſo is Coke 4 Inſt. 176. in the 
Margent; and koz this cauſe the Jndi>ment was quaſht, 


Stonchouſe verſus Bodvil. 


DE Plaintiff declares upon an Indebitatus aſſumpſit fo2 
Phyſick, Mares and Commodities p2ovided and delt- 

vered fo2 the Daughter of the Defendant at his requeſt ; after 
non aſſumpſit and Uerdict fo2 the Plaintiff, Williams moved in 
Arreſt of Judgment, becauſe it is a collateral Pꝛomiſe, and 
ſo no Debt, and conſequently the Plaintiff ought to have de- 
clared ſpectally: But the whole Court reſolved it well enough. 
Fo? that, 1ſt. Jt is foꝛ Mares pꝛovided and delivered (for) not 
(to) the Daughter of the Oefendant, and ſo after a Uerdid it 
ſhall be intended delivered to the Defendant fo2 the Daughter. 
2dly. An Action of Debt will lie fo2 this; as if the Father de- 
ſire one to find Phyſick fo2 his Daughter, Debt lies againſt 
the Father, and ſo lndebitatus aſſumpſit; and Judgment was 
given koz the Plaintitf. 


— 


ib & 
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Sir Edward Bathurſt verſus Cox. 
Mich. 14 Car. 2. Rot. 783. 


EBT fo? 405. impoſed as a Fine upon the Defendant 
at a Court Leet of the Plaintiffs, fo2 a contempt there 


committed; the Contempt was, That he put on his Hat in 
the Court, and upon the Stewards admoniſhing him of ſuch his 
doing, he anſwered, I do not value what you can do. And ad- 


judged fo2 the Plaintiff. 


Vernon verſus Alſop. 


DE Plaintiff declares upon a Bond of 141. The De- 
fendant demands Oyer of the Condition, which is, 
That if the Defendant pay 2 s. a Meek till 14 1. be paid, and 
upon default of payment the Obligation ſhall be void. The 
Defendant pleads, That the 17th of October, ſuch a year he 
made default of payment; Judgment ſi actio. The Plaintiff 
demurs, and adjudged fo? the Plaintiff, becauſe the Condition 
is ſenſeleſs, and then the Obligation is in force and ſingle. 


Jf H. be convicted upon Uerdict upon an Inkozmation oz 
Tnvictment, his Fine ought to be ſet in open Court, and not 
pivately in the Judges Chamber. 


Dr. Widdringtons Caſe. 


Dodo: Widdrington having kozmeriy bꝛought his Mandamus 
to be reſtozed to his Fellowſhip in Chriſt-Colledge Cam- 
bridge, and upon that the aſter, Dꝛ. Cudworth, and the 
Fellows made a Return which ſeemed to the Court ſufficient, 
and thereupon he could not obtain a TUrit of Reſtftution 
but he finding that the Return was falſe, bzought his 
Action upon the Cale, and thereupon a Reference was pꝛocu⸗ 
red to certain Commiſſioners, (viz.) The Biſhop of London, 
the Low Chamberlain, and ſome of the Judges; and upon 
hearing the whole Bulineſs Dz. Widdrington was cleared, and 
awarded to be reſtoꝛed: And now he moved by Allen, That in 
regard the Return was ſcandalous, and might hereafter tend 


to 
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to his diſparagement, and ſince the other ſide were willing that 
all Things befoze paſt might be buried in Oblivion, the ſaid Re⸗ 
turn might be taken off the File, which he ſaid might be, ſince 
all Parties concerned were conſenting thereunto. But the 
Court did ſomewhat doubt of that, they not knowing anp Pie. 
ſident fo2 the withdzawing any Recozd of the Court: But 
they made a Rule, that the Recozd ſhould be daſhed though in 
the nature of a Cancellation; and with that Allen was con- 
tent. 


Townſends Caſe. 


Ownſend having ſerved as an Appꝛentice fo2 ſeven years, 
in Oxford, with a Tayloz, his Maſter refuſed to make 
him Free; and Serjeant Holloway moved to have a Mandamus 
to be directed to the Bayo2 and others to make him free ; 
and though at firſt it was doubted whether (ſuch a Writ would 
lie any mote than fo2 one who had ſeven years ſtudied the 
Law to be called to the Bar, yet it was at laſt agreed, be- 
cauſe it differed from the Caſe of the Bariſter z fo2 in the laſt 
Caſe there is no Perſon to whom the TUrit ſhould be direc- 
ed; but here the Mapoz and Copozation are to be command- 
ed to do it, and if this TUrit would not lie, it would be a 
great diſcouragement to Trade; and a Preſident was ſhewn, 
Paſch. 18 Car. in Norwich of a Mandamus granted by Bramſtone: 
Vide poſtea. 


Manſer verſus Shelley. 


1* E Plaintiff obtained a Judgment in Debt, and re- 
ceived the Mony, and made a Letter of Attoznp to an- 
other that he might acknowledge ſatisfaction 5 and afterwards, 
and befoze ſatisfaction acknowledged revokes his Tarrant t: 
And Allen moved that the Attozny might pzoceed, and that the 
Court might ſave him harmleſs; and the Court gave Rule, 
that no pꝛoceeding ſhould be upon the Judgment without mo- 
tion firſt made in Court foz it. Vide Latch fol. 8. 


— 


— — 


— — — 
1 _ — — — —— 
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Wynne verſus Lloyd. 


Antea, ue dilatoꝛy Pleas being now over ruled, the Plaintiff 
in the TUrit of Erro2 aſſigned Errozs, which were now 
argued. 

Finch Solicito2 General fo2 the Plaintiff. Here is a Reco- 
very againſt the Uouchee, who appears by Attozny, and there 
is no Tlarrant of Attomp; And 1ſt. All Recoveries are er⸗ 
roneous if the Party does not appear either in Perſon oz by 
Attozny : and here is no good Warrant, becauſe the Commiſſion 
to take a Tarrant of Attozny iſſues befoze the Summons ad 
Warrantizandum, which is, 1ſt. Contrary to the. nature of a 
Warrant of Attomp to be given befoze Plea pleaded; and a 
General Warrant of Attoꝛny is not good. 2dly. Its contrary 
to the woꝛds of the Commiſſion, which ſays, that a Trit of 
Summons now dependeth, Cro. Jac. fol. 11. Arundel verſus 
Arundel. 

2. The Caption of the TUarrant of Attoꝛnp is naught, be- 
cauſe befoze the Commiſſion. 3. This ſhall not be ſupplied 
by an Jntendment, that there was another Dedimus, and that 
this cannot be right, becauſe, 1. The (77Irit of Erro2 com- 
mands to (end up the Recozd cum omnibus ea tangentibus, 
2. Tis a Dedimus between the ſame Parties. 

Object. Cro. Eliz. Johnſon and Pavies Caſe was objected. 

Anſw. There is nothing there could falſifie that Intend⸗ 
ment; but here are ſtrong pꝛelumptions to the contrary ; ſo 
is Cro, Jac. 392. Herbert and Binions Caſe. 

Williams contra. Pere is a good Recow in a Common 
Recovery, and the Errozs alledged are only in the way, and 
INoceedings thereunto. 1. Theſe Errozs are repugnant to 
the Reco2d of the Recovery it (elf, and not aſſignable, no 

moze than that there was no ſuch Perſon as the Judge be⸗ 
fore whom the Recovery was had, Mich. 38 and 39 Eliz. Cro. 
Eliz. 531. Hoberts Caſe, Yelv. 33. Arundel verſus Arundel. 
Then as to the Errozs themſelves, here are all the neceſſary 
parts of a Recovery. As to the firſt, of a Dedimus being be- 
foe the TUarrant of Attozny, theſe things are to be conſider: 
ed. 1. The nature of a Dedimus, that it is not any part of 
the Recovery, 2. Admit it to be a part, yet its no ſubſtan- 
tial part, and ſo helped by the Statute. 3. The Common 
Pzatice. 4. The Judgments in theſe Caſes. 5. The Courſe 
in North-Wales. 6. The Warrant here upon the Roll. As 
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to the firſt, At the Common Law a Fine o Recovery could 
not have been levied by Dedimus, fo2 the Statute of Carliſle 
15 E. 2. gave firſt the Dedimus ; but that Statute is only 
direco2y, and at the Diſcretion of the Court, and 5 Co. 38. a. 
Teys Caſe, and 40. Dormers Caſe, where the parts of a Fine 
are reckoned up, a Dedimus Poteſtatem is no part thereof; 
and this Objection had been pertinent to have ſtopped the 
Judgment, but now fa&um valer, as Teys Caſe was. As to 
the ſecond, Its helpt by the Statute of 27 Eliz. cap. 9. as a 
Venire fac. wanting, 02 as Norris Caſe cited in Gages Cale, 
5 Co. 45. b. As to the third, Its the conſtant Pꝛadice. As 
to the fourth, Recoveries have always been conſtrued favour⸗ 
ably fo2 the upholding of them, and therefoze a Common Re- 
covery may be of an Advowſon, 5 Co. 40. Dormers Caſe ; 
and pet a Crit of Entry will not lie thereof, 4 E. 3. 162. 
So it ſhall bind an Inkant, Cro Car. 224. Newports Caſe, and 
variance in a Fine hurts not, Cro. Jac. 77. Earl of Bedfords 
Caſe. And a like Erro; in a Fine alledged and allowed well 
enough, Cro. Eliz. 275. Argenton and Weſtover. As to the 
fifth, Jts the conſtant courſe in North-Wales to take Fines 
befoze Dedimus. As to the fixth, here is a good CUarrant 
upon the Reco. 

Twiſden Juſtice, There is a great difference between a 
Fine and a Recovery; foz a Dedimus Poteſtatem is not part 
of a Fine, but a Warrant of Attozny is part of the Reco- 
very; and it was adjozned. Poſt. A 


William Baily verſus Thomas Birtles and Katherine 
Ux. cjus, Executrix of Richard Baily. 


N an Action upon the Caſe, the Plaintiff declares, That he 
the 26th of Oct. 12 Car. 2. was poſſeſſed of a Cow of the 
value of 41. 10s. and being ſo poſſeſſed 23 Nov. in the twelfth 
year he did deliver the ſatd Cow to the ſa@ Richard in his lifes 
time, to keep the ſame in his Paſture ſafely fo2 the uſe of the 
ſaid William, to the ſaid William to be redelivered when Ri- 
chard ſhould be requeſted : which Cow the ſaid Richard after- 
wards, (viz.) the ſatd 23d. of November did ſell and deliver 
to one William Wodard fo2 4 J. 3s. 4 d. and the ſaid Monies 
did convert and diſpoſe to his own uſe; and that the laid 
Richard in his life-time, no2 the Defendant after his death 
dum ſola, no2 the Defendants after Marriage did not pay the 
g 41. 
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41. 3s. 4 d. The Defendants plead that their Teſtato2 was 
not guilty ; the Jury find him guilty ad damnum 4 J. 3 s. 4 d. 
and 53 s. 4 d. fo2 Coſts; and in Arreſt of Judgment it was 
moved by Bigland, becauſe this is a Tozt fo2 which the Exe- 
cutoz is not liable to anſwer, but moritur cum perſona. 
Raymond fo; the Plaintiff, J agree that things which 
imply a wong in themſelves, as actio perſonalis moritur 
cum perſona, as the wongful taking of the Pꝛoſits of the 
Land, Cro. Eliz. 206. Tooley verſus Windham; ſo of an 
Eſcape 02 any PYisfeaſance : But ko; Non-feaſance the Execu⸗ 
to2s ſhall be chargeable ; as fo2 not payment of Pony levied 
upon a Fieri facias, as Cro. Car. 539. Dickenſon verſus Gil- 
ford, this very difference agreed; foz Non-feaſance ſhall 


Suit In the Ec- neber be vi & armis, no2 contra pacem, 9 Co. 50. b. Count de 


Salops Cale 3 foꝛ this reaſon an Action lies againſt the Erecuto? 
upon 2 E.6. fo Tithes : So this Term, Hole againſt the Exe- 
cuto2s of Bradford fo · Fifths due to the Nlidow of a ſequeſtred 
Perſon. But not withſtanding this the Court ſaid it was a 


gifter 2 Toꝛt, and that the Executo2 ought not to be charged with it. 


Mes vide Savile Rep. 40. difference priſe, 3 Leon. 241. Sit Brian 
Tucks Caſe. | 


ws 4:46 Ca; AS 2 ET > 2. : 
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Needham an Attorny of this Court prayed for the filing of 
a Scire facias, which was ſued forth five Terms ago againſt 
the Bail, and two Nichils returned upon the |, and 
he had neglected the filing of it; but the Court would 
not grant it. 


Fitch verſus Vinor. 


N an Action upon the Caſe, the Plaintiff at the Niſi Prius 
was Non-ſuit, becauſe the Niſi Prius Roll is, That the 
Plaintiff was in ſuch a Benefice in the pear 1662. where- 

as the Plea Roll is 1626. and ſo the Plaintiff is deſtitute of 
his poof; and now Wild Serjeant moved to ſet aũde the 
the Non-ſuit accoꝛding to Weekes Caſe, Cro. Car. 203. and it 
was adfozned. 


Turner verſus Felgate. 


Intr. Trin. 1656. Rot. 130. 


DE Caſe was thus, Felgate recovered againſt Mole, 

and Turnor was his Bail; Felgate obtained Execution 
againſt Turnor, and his Goods were levied; and thereupon 
Turnor moved the Court, fo2 that there was ſome milcar⸗ 
tiage in the Pꝛoceedings againſt him in obtaining that Exe⸗ 
cution, becauſe there was no Ca. ſa. ſued. out againſt Mole, 
that the Batter might be referred to Mr. Hern the Secon- 
dary; and upon his Examination he found the Pꝛoceſs unduly 
ſued foꝛth, and ſu the Execution was ſuperſeded againſt Tur- 
nor, and a Cacate made of it; and then Turnor brings 
Treſpaſs againſt Felgate fo2 taking his Goods, and upon de⸗ 
bate upon a Special Uerdic the Plaintiff had Judgment, and 
recovered Damages fo2 his _ taken 3 and now — 
: ungs 
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bzings a Scire facias to have reſtitution fo2 his Goods taken 
upon the afozeſaid erroneous Execution, and foꝛ which he had 
already recovered Damages in an Action of Treſpaſs; and 
upon motion made by Felgate the Scire facias was ſuperſeded 
as being a very unreaſonable thing fo2 Turnor to have double 
ſatisfaction. 


The King verſus Wright. 


[formation of Perjury ſet foꝛth, that Sir John Lee bought 
Treſpaſs in C. B. fo2 cutting of Trees, againſt Garward, 
and that the Defendant there pleaded Not Guilty ; and upon 
the Trial there the Defendant ſwore that the ſafd William Gar- 
ward ultimo Junii 12 Car. 2. did cut ſixty Trees of the value 
of 80 1. ubi revera he did not cut ſixty Trees of the value of 
80 |. and Uerdica againſt the Defendant, 

Allen moved tn Arreſt of Judgment. 1. Jn recital of the 
Action bꝛought in C. B. and the Jſſue joined, it is ſaid that it 
was awarded, Quod venire faceret hic duodecim, which is in 
B. R. and ſo the Trial was coram non judice, and then no 
Perfury can be committed, Yelv. 111. Pains Caſe, 3 loft. 166. 

2. Its (aſd, that in that Action Jurzta ponitur in reſpectum 
coram Domino Rege, (0 an Adion is begun in C.B. and tried in 
B. R. and its not after a Uerdia, fo2 there is no mention of 
us Uerdia to be in that Adion of Treſpaſs, and ſo not helpt by 
any Statute; and fo2 this Cauſe it was ſtald until, &c. But 
afterward the Exceptions were over ruled, and Judgment 
againſt Wright to ſtand on the Pilloꝛp, and be fined 20 l. 


The Earl of Stamford verſus Gordal. 


Oſter moved that the Oefendant might put in good Ball 

to the Plaintiffs Agion ; fo2 although the Action be but fo2 
woꝛds, yet the ſame being ſpoke agatnſt an Earl, the Court map 
compel ſpecial Bail; and it was granted, niſi. 


Note, Juſtice Twiſden declared, That there is a Rule made 
among the Judges, when any one pays a Certiorari at a 
Judges Chamber, to remove an Indiament out of London oz 
Middleſex, he ought to give notice of his deſire to the ober ſide 
thꝛee days befoze, oꝛ otherwiſe the Certiorari is not to be granted; 
and there it was queſtioned whether an Jnmate be a Nuſance 
at Common Law. White- 
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Whitehead verſus Brown. Error in the Palace 
Court. | 


Nan Aſſumpfit the Plaintiff declares, that the Defen- 

dant was indebted to the Plaintiff within the Jurisdiaion 

fo2 nurſing a Child; and fo2 Erro? it was alledged, that it is 
not ſet fozth that the Nurſing was within the Jurisdiction. 

Twiſden. The Jury within the particular Jurisdiaion can- 
not take notice of that which was done out of it. 

Whindham. There ts a difference between a debt ariſing 
upon a Collateral Aa, and an Indebitatus Aſſumpſit; fo2 in 
the later its a debt every where, as its a duty veſted in the 
Plaintiff, 

Foſter Chief Juſtice. In Debt fox Mony due upon the ſale 
of an Houſe, the Plaintiff muſt ſhew that the Houſe is with- 
in the Jurfsdicfon 3 but when it is indifferent to the Court, 
where the debt may ariſe, it ſhall be pꝛeſumed to be within the 
Jurisdiaion of the Court. 

Twiſden. Particular Jurisdicions are not to be ſuppozted 
by Implication and Intendment; and it was adjourned, 


Harvy verſus Martin. 


DE Plaintiff declares, that he is, and hath been, and 
was ſuch a day the Maſter of a Bark, And the De- 
fendant ſaid to him, Thou art a cheating Knave and a cheating 
Rogue, and thou haſt cheated my Son-in-Law, John Bradley, of 
a Cable-Rope, which belonged to the Bark. On Not-Guilty, 
and Uerdict fo2 the Plaintiff, Jones moved in arreſt of Judg- 
ment, becauſe the Wozds are not applyed to the Plaintiffs 
Pꝛokeſſion as he is a Maſter of a Bark, as Hill. 1656. Geigh- 
ton verſus Kiffen, of a Reeder, You cheated Mr. Ramley of a 
Pannel of Reed, is not actionable. Windham ſeemed fo2 the 
Plaintiff, Twiſden. J remember the Caſe of the Reeder. 
Et adjornatur. 


Wiſeman 


57 
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eſt. The Jury finds that it is not neceſſary by ſuch Cuſtom, 


Wiſeman verſus Cotton. See before. . 


Llen fo the Plaintiff. The Act of 2 E. 6. hath taken away 
the Cuſtom of deviſing, and the Cuſtom of Gavelkind 
is altered to all purpoſes, and that appears, iſt. From the 
Wows of the ad. 2. From the Meaning thereof, 3. From 
the Conſtruction that hath been made thereupon, As to the 
1ſt. The (Uows ate, That the Lands be clearly changed, and be 
nowiſe departible, and ſhall be from henceforth to all intents, 
conſtructions and purpoſes as Lands at the Common Law, 
and as if they had never been of the nature of Gavelkind. 
As to the 2d. the Meaning, every dd of Parliament ought 
to be interpreted accowing to the Tos, if there be not a 
particular reaſon to the contrary. 

Here its objected. That the Cows ſhall only refer to the 
Partibleneſs. 

Anſw. In Conſttuction of an Act of Parliament that is moſt 
reaſonable which makes all the Wows thereof operative. 2. It 
that had been the meaning thereof, there was no reaſon why 
the Nloꝛds ſhould be ſo generat (viz. ) to all conſtructions and 
purpoſes. 3. The Meaning was, that their Eſtates ſhould be 
altogether accowwing to the Common Law, they being Gen- 
tlemen , it being prejudicial , that their Lands ſhould be 
accoꝛding to the Cuſtom in Gavelking 3 as to deviſe is incon- 
venient in the Opinion of Gentlemen of that Country. And 
by the Cuſtom of Gaveikind upon a (Urit of Right four Efltozs 
ought to chooſe the Gzand Aﬀize, and not the Knights. And 
the Gzand Aſſize ought to conſiſt of Gavelkind Men. As to 
the 3d. The Conſtruction and Conſequence of Law upon this 
Act, 1. The Cuſtom of deviſing is of the ſame nature of be⸗ 
ing endowed of the Moiety, of being Tenant by the Curteſie, 
without Iſſue, and other Cuſtoms. Now conſider the Fozm 
of pleading theſe Cuſtoms; The Book of Cuſtoms of Kent, 
Vet. Magna Charta 147. b. begins thus: Theſe are the Cu- 
ſtoms which the Men of Kent do claim in their Gavelkind Tenure. 
So that Gavelkind is the Bother Cuſtom, Paſch. 4 E. 1. C. B. 
Rot.2. Margeria quæ fuit uxor Johannis Daggenham petit medie- 
tatem of (ſuch Land. The Defendant pleads, Quod mulier 
amittet dotem ſi, &c. The Plaintiff replpes, Quod bene & 
verum eſt que la eſt tiel cuſtom, mes el ne unque fuit covert ſecundum 
legem de Gavelkind. The Defendant rejoyns Quod fornicata 
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and that the Law of Gavelkind ceaſes when Gavelkind ceaſes, 
2. Theſe Cuſtoms are taken notice of to be incident to Ga- 
velkind, and there needs no Pyeſcription fo2 them, but only 
in Gavelkind, Fitzh. Aid 144, 129. Raſtal Dower in Demand 
6. There, fo2 the Molety of Dower in Havelkind, the Cuſfom 
is only laid in Gavelkind ; bur its other of Oower of a Moiety 
in a City, fo2 there the Cuſtom is moze particularly alledged, 
Ibid: pl.7. in Norwich. So in Proceſs 1, & 2. and Voucher 10. 

Object. To be indowed of a Moletp is not incident to Ga- 
velkind; fo2 in North-Wales, where is Gavelkind Land, the 
Feme is not dowable of a Moietp, 

Anſw. There its otherwiſe. 

Object. Jt ought to be otherwiſe alledged. 

Anſw. The Gavelkind is thus pleaded, and ſo are the Caſes 
put upon it; and the Caſe 5 E. 4. 8. b. pl. 23. is miſtaken 3 foz 
where it is ſaid there, That they ought to preſcribe, it ſhould 
be, That they ought not to preſcribe, fo2 otherwiſe its not 
ſenſe, Quod Curia conceſſit. 

Wild Serjeant fo2 the Defendant. Where an Act is dubious 
we ought to conſider, what was the\miſchief which it intended 
to pꝛevent. Now the miſchief here was the diviſion of Fami- 
lies, 1 loft. 140 b. | 

Windham Juſtice. Ik it had been the intent of the Parlfa- 
ment to take away all Gavelkind Cuſtoms, they would have 
mentioned moze than only the Partibleneſs. 

Twiſden accordant, and he denyed the Opinion of Lambert, 
That if the King purchaſe Gavelkind Land that it ſhall go to all 
his Sons; fo2 Lambert had ft out of Plowden 247. a. from 
Southcotes Opinion; and he from 35 H. 6. 28. a. 

Mallet and Foſter of the ſame Opinion. And Judgment was 
given fo2 the Defendant. 


— 


Nurſe verſus Barns. 


DE Plaintiff declares, that the Defendant fn conſide: 
ration of 10 l. pꝛomiſed to let him enjoy certain Jron 
Mills fo2 ſix Months; and it appeared that the Jron Mills 
were woꝛth but 20 l. per annum, and yet damages were given 
to 500 |. by reaſon of the loſs of Stock laid inz and per 
Curiam the Jury may well find ſuch damages, fo2 they are 
not bound to give only the 10 l. but alſo all the ſpecial da- 
mages. 


Par 
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— 


Par verſus Evans. 


5. C. Pyohibition was prayed to the Court of Admiraltyfoz that 
the Plaintiff here did ſue upon a Recognizancethere,taken 
by way of Stipulation, by one that was but Surety in the na- 
ture of Bail; and that Court not being a Court of Kecom,thep 
cannot take any Recognizance, Noy 24. But after long de⸗ 
bate reſolved, in favour of Trade, ſuch a Stipulation is good, 
and ſhall bind the Sureties z Vid. Godbolt 260. Greenway 
verſus Barker, pl. 359. | 
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Sir Robert Hide Chief Juſtice. 


Sir Thomas Twiſden, 
Sir Wadham Windham,pJuſtices. 
Sir Fohn Keeling, 


Memorandum, This laſt Vacation Sir Robert Fofter 
Chief Juſtice of this Court dyed, and the firſt 
day of this Term Sir Robert Hide was ſworn 


Chief Juſtice. 


7 * — — — — 


Murch verſus Lands. 


| T a Tryal at the Niſi Prius the Plaintiff changed the 
Venire Fac. and Panel, and had a Jury which the De- 

| fendant knew not ok; and he moved by Jones fog a 
new Trial. And Twiſden Juſtice upon that cited a Caſe upon 

a Tryal at Eſſex Afſizes, in which the Jury was changed. 

And reſolved by all the Clerks of that Court in the time of 

Hoſden Secondary, that the Defenvant cannot be alded, if 

the firft Venire Fac. was not filed, becauſe the Defendant may 

have reſox to the Sheriff and have view of the Panel to be 

prepared fo2 his Challenges. But if the firſt Venire Fac. was 

b filed, then the Defendant ſhall have a new Tryal ; and after 
3 this the Defendant took care to file the Venire Facias: And 
I upon this Caſe put by Twiſden the Court inclined againſt a 
. new Tryal ; but ft was adjourned to enquire of the Clerks foz 
the Courſe in this Court, 


Kitchin 
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Kitchin and Knight verſus Buckley. 
Intr. Trin. 15 Car. 2. B. R. Rot. 1256. 


, Ma. Bendl. 8. E Caſe was, That two Tenants in Common bying 
7 | Kel. 114.4. Covenant againſt Leſſee fo2 years fo2 not repairing the 
thing demiſed, and whether they ought to ſever oz joyn was 
the Queſtion after Uerdia fo2 the Plaintiff; and the Court 
inclined they ought to joyn, becauſe it was a perſonal Action; 
but it was objected, that it ſavoured of the realty. And where 
Littleton ſpeaks of Actions perſonal, its to be intended that the 
Action is grounded upon the Contract oꝛ Poſſeſſion of the Plain⸗ 
tiffs, and it was adjourned. 

Afterwards Jones argued fo2 the Plaintiff, and cited Little- 
ton Seq. 311, 312. In all Actions Real Tenants in Common 
ſhall not joyn; but in Perſonal, where damages only ought to 
be recovered, there they ſhall join, as in debt ko: Rent; and 
that to Kelw. 114. a. J oppoſe, Paſch. 18 H. 6. 6, & 7. That 
Tenants in Common may joyn in a Fozger of Faux faits ; they 

ſhall joyn in Detinue fo2 Deeds, 1 Inſt. 197. b. And they ſhall 
joyn in a Warrantia Chartz, 1 Inſt. 97. and Hill. 28 E. 3. 90. b. 
pl. 12. which is intended there by Coke. Thep ſhall joyn in 
CUaſt in the Tenuit, Moor 40. pl. 127. Baldwin pro Detendente, 
In all Actions Perſonal, where the Poſſeſſion is concerned, 
there they ſhall joyn, Littleton Sect. 315. In mixt Adions they 
map either joyn oꝛ ſever, as in a Parco fracto, Moor 452. pl. 617. 
Two Tenants So in Accompt, Godb. go. pl. 101. So if two Tenants in 
—_ Common :make a Leaſe fo2 years rendzing Rent, and then 
Cs ache one of them dies, the Executo2 and the Survivo?2 ſhall joyn in 
the Caſe for debt, 02 they may lever at their pleaſure. But if the Leaſe be 
Water. cori, fo; Life they ought to ſever, Godbolt 283. pl. 404. and Dyer 
Noy 135. Stone 326, pl. 1. Huntleys Caſe, Debt by one Tenant in Common 
verius 3ro»it againſt Leſſee fo2 pears, and a Demurrer upon it, and Moor 
40. pl. 127. In Actions that ſavour of the Realty they ſhall 
not joyn, as in a Ceſſavit, no2 fn an Aſſize, Lit. Sect. 314. no2 
in an Avowpp, 317. And this Action ſavours of the Realty ; and 
ſo it was ruled in Mich. 1657. B. R. Baker and Berisford, Bro. 

Joynder in Action, 35. 

Hide Chief Juſtice. Although the thing of which (viz. ) the 
Houſe, is in the Realty, yet the Anion is not ſo. 
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Twiſden Juſtice fo2 the Plaintiff, and alſo Windham ; and as 
to Berisfords Caſe its not Law. 

Keeling Juſtice. The Caſe of Littleton ig upon the Perſonal 
Contract; but its a Queſtion if the Tenements be conveyed 
over, and this Contra deſtroyed, ik the Tenants in Com- 
mon may joyn. And in all Caſes put by Litt. the Parties are 
Joyntenants of the Pꝛoſits; but here its a Covenant, and 
this concerns the Pꝛoſits, and ſo of neceſſity they ought to 
joyn 3 and Judgment was given fo2 the Plaintiff. 


Pain was convicted of Perjury upon an Inkozmation at 
Common Law, fo2 giving Evidence, and was ſentenced to ſtand 
on the Pilloꝛpy two days, at Weſtminſter and Alderſgate-Street; 
— to be nn a Month without Bail oz Watnpyiſe, and 

ned 1001. 


Long verſus Emot. 


Jeament was bzought in this Court, of Lands in the ae, xca. 
County of Lancaſter 3 and upon Trial the Judge at Lan- ham verſus * 
caſter Afſizes cauſed the Poſtea to be marked, and to be moved dere, F . 
in Court, if it lies, the Defendant being in Cuſtody 3 and it 4 B. 


was adjourned, Vid. Mich. 2 R. 3. 18. pl. 45. Hill. 27 H. 6. 6. a. 
pl. 35. 


Farr was indicted at Common Law fo2 Foꝛgery of a Mar- 
rant of Attozny, and he demurred upon the Indiament, and 
adjudged againſt him, and his Sentence was, That he ſhall 
be ſet upon the Pillozy the firſt day of the next Term with a 
Paper, and then at the Exchange, and pay 100 Marks, and 
Jmpaiiſonment during the pleaſure of the Court. 


Hawes & Uxor verſus Wheeler. 


DE Plaintiffbzings an Action in London fot theſe ¶Tloꝛds, 
Thou art a Whore, and my Husbands Whore ; and the 
Defendant removes this by Habeas Corpus into this Court, and 
Sympſon moved fo2 a Procedendo ; and it was granted by thiee 
Juſtices, Hide Chief Juſtice diſſenting. 


P Some 
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Some part of this Term! attended in C. B. during which time 
Bridgman Chief Juſtice argued this Caſe that follows. 


Bate verſus Amherſt and Norton, Suſſex. C. B. 


Th fo2 Lands of the demiſe of Peter Underwood. 
Apon Not Guilty pleaded, the Jury found a Special 
Uerdic to the effect following: Stephen Norton ſeized in Fee 
of the Lands in queſtion the 2oth of February, 1651. made 


bis TUill in Iriting, and by it gave divers Legacies, (viz.) 


300 |. to, & Item, I give to my Brother Anthony Norton 30 l. 
per annum. Item, I give all my Land in Kent and Suſſex to one 
of my Coſen Nicholas Ambherſis Daughters that ſhall marry 
with a Norton within fifteen years. And I make Nicholas Am- 
herſt my Executor. Nicholas Amherſt had thꝛee Daughters, 
Elizabeth, Anne and Mary; Stephen Norton the Defendant 
marries Elizabeth; the Leſſoz of the Plaintiff marries the 
Detr at Law. And the ſole Queſtion was, if the Þeir at Law 
02 the Deviſee ſhail have the Land. 

Bridgman Chief Juſtice, Pere are two things to be conſidered, 
1. Pere being a Devile to one of the Daughters of Nicholas 
Amherſt, who marries with a Norton; if this Deviſe be not 
void fo2 the uncertainty 3 It it had been to one of the Daugh- 
ters without moze ſaying, it had been without queſtion void, 
fo2 two may marry with a Norton. But as to this point all 
agreed, that the deviſe is good notwithſtanding the uncertain⸗ 
ty. As to the ſecond point, admitting the deviſe is good in 
reſpec of the perfon ; yet if it be good altogether, becauſe here 
is an immediate deviſe to one of the Daughters who marries 
with a Norton. 2. Being limited to Nicholas Amherſt to ga- 
ther Rents, &c. and then to Nicholas fo fifteen years, and 
then to the Deviſee that ſhall marry with a Norton. As to 
the firſt, although the Nloꝛzds are not, who ſhall firſt marry with 


a Norton, pet it is all one with them, fo2 theſe Reaſons : Firſt 


the Law ſupplies theſe wozds in a deed, 6 Co. 36. b. the Bi⸗ 
ſhop of Baths Cafe, 2. In the Kings G2ants, if two Con- 
ftructions be made, and one makes the G2ant vold, then the 
other ſhall ſtand, ſo here. 3. Its agreeable with the reaſon of the 
Lam, becauſe a thing which once veſts ſhall not after be deveſted. 
4. Non præſumitur pluralitas, that moze than one ſhall marry 
with a Norton, and the TUozds in the Mill fir in a ſingle per- 
ſon. And there is a difference when there is incertainty a 

| ent 
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Event, and when in the perſon, as in all Caſes of Contingen⸗ 
ctes: And as to Taylor and Sayers Caſe, Cro. Eliz. 742. that is 
not Law. As to the (ſecond Point, Jf it had been immedi⸗ 
ately deviſed to the Daughters, then if a deviſe to ſuch of the 
Daughters as ſhould marcy a Norton be good. 2. Nicholas his 
Intereſt fo2 fifteen years be determinable upon the Marriage of 
one of the Daughters with a Norton. As to the firſt Conſtru⸗ 
tion, without queſtion there map be a contingent Executoꝛp 
Deviſe without an Eſtate pꝛecedent limited to that, becauſe it 
leaves an Eſtate in the Deviſo2 and his Heirs till the Contin⸗ 
gency happen; and where its to a Stranger till ſuch a thing 
happen, there is difference betwixt them, the reaſon of Law holds 
in both. It J covenant to ſtand ſeized to the uſe of uch Son 
as J. S. thall name, it is a good Conveyance, if he nominate, 
1 Co. 176. b. Mildmays Caſe, 8 Co. 95. a. Mannings Caſe; 
And here its to be conſidered ik Amherſt had an Eſtate fo2 
fifteen years, here he leaves nothing to the Deir, becauſe Ni- 
cholas had the Pꝛoſits till Marriage, and then to the Daughter; 
and then its a Deviſe made to one fo? years, the Remainder in 
Contingency, which is votd, 1 Co. 130. a. Popham 3. The Caſe 
of the Earl of Bedford. But here is a Contingent certain, 
as 2 Bulſt. 127. Roberts Caſe, and Jay and Browns Caſe in C. B. 
The Queſtion is it good by immediate deviſe, Dyer 304.pl.50. 
A deviſe to an Jnfant in ventre ſa mere is not good, So a 
deviſe to a Colledge which is not yet erected, Hob. 32. Cun- 
den and Clerk. Jn an Erecuto2y deviſe its not void, but ſhall 
diſcend to the Heir in the mean time. 1. Although in a Con- 
vepance a Freehold cannot commence in futuro, pet in an Uſe 
02 a deviſe it may. As a devile o2 Feoffment to the uſe of 
A. after my death, Remainder over, is a good Conveyance, 
becauſe it riſes out of my Eſtate, Mich. 13 Car. 1. B. R. Long 
againſt Smith. Jn Caſe of a Deviſe, Cro. Eliz. 919. Hainſ- 
worth verſus Pretty, and 878. Pains Caſe, Devile to J. S. foꝛ 
fifteen years, Remainder to the right Peirs of J. D. is not 
good; but fo? fifteen years Remainder to the firſt Son of J. D. 
is good; becauſe the Deviſo2 takes notice that he hath not a 
Son, and intends a future Ac, and the Law aids him which 
was lnops conſiliĩ; ſo here the Deviſo2 intends futurely. 

As to the other Point, That if it were an immediate deviſe, 
its a deviſe to an Jnfant in ventre ſa mere fo? fifteen years, if it 
be with a Remainder over it is good by way of Executoꝛp deviſe. 
An Eſtate in futuro and a contingent pꝛecedent makes an Ere- 
cuto2p deviſe ; theſe Executoꝛp deviſes were grounded upon the 

Common Law, as label — Caſe, 49 E. 3. 16. a. cited 
* in 


2 A 37 
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in the Loꝛd Staffords Caſe, 8 Co. 76. b. 7 Co. 9. a. 11 H. 6. 13. a. 
Bro. Deviſe 32. And the TUows of the Statute of 32 H. 8. are 
not that H. deviſes to any perſon o2 perſons, but at his will and 
pleaſure ; and ſee Cro. Jac. 394. Blandford verſug Blandford ; 
and ſo he concluded fo2 the Oefendant, and Judgment was given 
accowingly. 


In the Caſe of one Ferrars, againſt whom an Jnfo2mation 
| was erhibited foz Foꝛgery: It was reſolved by all the Juſtices, 
. That although the Jury be charged and ſwozn in the Caſe 
%% Ando: of a Plea of the Crown, yet a Juroz map be dzawn oz the 
ee 95 N. Cin Jury diſmiſſed, contrary to common Tradition, which hath been 

. held by manp Learned in the Law. 


Herbert verſus Tuckal. Ejeament. 


„ Evidence in a Trpal at Bar the Queſtion was, 
Jf one was of full age at the time of his Mill 
made by him. And upon Evidence it appears that he was 
bom the 14th of February, 1608. and he made his Mill when 
he was of the age of 21 years within two days 3 and to pꝛove 
his Nonage the Defendant pꝛoduced an Almanack, in which his 
Father had wzit the Nativity of the Deviſoz, and it was allowed 
to be ſtrong Evidence. 


The King verſus Burgeſs, Oc. 
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„,. . N an Indiament of Foxcible Entry removed here in 
7 B. R. The Defendant pleads to it in Bar of Reſtitution 
the Statute of 31 Eliz. cap. 11. That J. S. is Tenant fo2 Life 
of the Tenements, and that he was in poſſeſſion fo2 the ſpace 
of thee years and more befoze the Indicment, and that the 
Defendants as Servants entred as to them beſt ſeemed fit ; 

and upon this Plea the King demurs. 

Winington fo? the King. 1ſt. Here being particular Eſtates 
ſet fo2th in the Plea, its not ſhewn how they commenced, 
which ought to have been. 2. It appears, that Parties in- 
dicted have not any Eſtate, but that they are only Servants 
to him who hath the Eſtate. 3- They entred as Servants, 
and its not well pleaded where the Command was made. 

Jones fo2 the Defendant, As to the 3d. the conſtant Pleav- 
ing overrules this; fo2 to ſay, That he entred as Servant, with- 
out ſaying by his Command, is well enough, As to the ad. 


they 
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they are within the Statute, becauſe their poſſeſſion is the pol⸗ 
ſeſſion of their Maſter, and ſo the Statute intends. As to 
the iſt. This Plea is not like to a Plea where a Man is to de- 
rive an Eſtate. 

Hide Chief Juſtice, As to the iſt. Although it had been only 
ſaid, That he was in poſſeſſion for three years, it had been good 
enough. As to the 3d. The Command is not traverſable. As 
to the 2d. There is not any Acceſſary in this Caſe, and the poſ- 
ſeſſion of the Servant is the poſſeſſion of the Maſter. 

Twiſden Juſtice. To the 2d. A Servant is within the Sta- 
tute, 

Windham Juſtice accowingly, as to the 2d. fo2 the Reaſon 
afozeſaid, As to the 1ſt. Jt is good accoding to the Mods 
of the Statute, As to the 3d. Its only fozmal. 

Keyling Juſtice, To the 2d. Þere the perſon enters with 
fo2ce, and then the party ouſted ſhall be reſtozed, and the Sta- 
tut of 31 Eliz. cap. 11. ſhall be taken ſtricly. 

Hide Chief Juſtice, Reſtitution doth not Iye without Con- 

Twiſden and Keyling Juſtices. Reſtitution is of Daty, 
but Re-reſtitution is of Gzace, But after reſolved, that the 
Plea was not good, becauſe its not ſaid that the Defendants 
were in poſſeſſion thꝛee years befoze the Jnquiſition found, ac- 
cording to Dyer. 


Guilbert and Martin. Covenant. 


DE Adion is laid in the County of Hampſhire fo2 not re- 
pairing of an Houſe in Barkſhire ; and upon Non infregit 
Conventionem, a Uerdid was found fo the Plaintiff : And it was 
moved in arreſt of Judgment. And Guidot fo2 the Plaintiff 
ſaid, Where the Foundation is in one County, and the Bꝛeach 
in another, the Plaintiff hath Election in which County he 
pleaſeth to bing his Acton ; and here is not any miſtrial, be- 
cauſe the Covenant is tranſitozy, as in an Eſcape. 
Sawyer f02 the Defendant 3 and he cited Bro. Viſne 19. 22 H. 
6. 13. pl. 19. 16H. 7.1. 
Twiſden Juſtice, The Deed is now agreed to be where 
— — bath alledged it, and therefoze good koz the 
a A | 
Windham Juſtice fo2 the Plaintiff, If the Jſſue had been 
ſpecial the Trial ought.to have been in Berkſhire ; but here is 
Matter general alledged by the Defendant, and he doth not 
ſoyn 
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joyn in a particular Iſſue, and he may give in Evidence any 
collateral thing. 


Keyling fo2 the Defendant. The thing in it ſelf is local. 

Hide Chief Juſtice. Its not a general Iſſue, but upon a patr- 
ticular Bꝛeach, viz. the Repair of the Þouſe. 

Twiſden Juſtice. The general Iſſue here was Non eſt factum. 
And becauſe two Juſtices were againſt two, the Caſe was ad- 
journed. 


Lee verſus Raynes. 


DE Plaintiff declares, as Executo2 of Vaviſor, of a 

Pꝛomiſe made thirteen years befoze : The Defendant 
pleads Non Aſſumpſit infra ſex annos. The Plaintiff replies, 
that he aſſumed within ſir years. The Defendant rejopns, as 
befoze 3 and Jſſue was joyned upon it, and found fo2 the Plain. 
tiff. And it was moved in arreſt of Judgment, becauſe the 
Plaintiff in his Replication hath departed from his Count, Cro. 


Car. 228 Tyler againſt Wats. 


Hide Chief Juſtice, Twiſden and Windham Juſtices fo? the 
Plaintiff, Becauſe if the Defendant had demurred upon the 
Replication, it had been fo2 the Defendant 3 but here he hath 
jopned Jſſue, and therefoze good. 

Keyling Juſtice fo2 the Defendant. Becauſe the Plaintiff 
ought to have given an account of the time betwirt the time 
laid in the Count and the Replication; but after Judgment 
was given fo2 the Plaintiff. 


Terry verſus Hooper & Ux. 


I DE Plaintiff declares, that he is a Limeburner, and 
gets his Living by buying and ſelling thereof; and the 
Defendant laid of the Plaintiff in arte ſua, Jobr Terry is a Run- 
away, and he is a baſe cheating Rogue, and Jobn Terry (ball ne- 
ver think to bring John Webb where he is himſelf, and rather 
than ſol will ſpend 20 l. Dn Not Guilty pleaded and found foꝛ 
the Plaintiff, it was moved in Arreſt of Judgment, becauſe he 
doth not ſay, that the Defendant (poke of the Trade of Lime- 
— but de arte ſua generally, and he may have another 

ade. 

Jones fo2 the Plaintiff, In ancient time it was the conſtant 
courſe in Declarations to lay a Colloquium of the Plaintiff ; 


and 
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and it was a grand doubt if it was good without it, until 
Cro. Jac. 673. Smith and Wards Caſe, And there reſolved de 
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Attozny in his Pyofefſion. And 2. Lime-buther is ſuch a Pꝛo- 
feſlion of which he may be ſcandaltzed. 

Windham Juffice. Lime-burning is ſuch a Trade of which 
a Man map be ſcandalized, and ſo in any lawful Occupation 
whatſoever, fo? its his Lwelyhood. 2. The Flouriſhes in a De⸗ 
claration are of no effec, but only to aggravate damages. 
3. The ſaying here De arte ſua are applicable to his Pꝛoteſſion; 
and a Pan may fpeak occaſionally td the pꝛejudice of the Plain. 
tiff without having diſcourſe of his P2ofefſion. As if two are 
ſpeaking together of another, and a third perſon comes in and 
affirms a Scandal of him ; this is commonly the wozſf Scan- 
dal; and therefoze Judgment fo2 the Þlaintiff, 

Twiſden to the ſame intent. 

Keyling Juffice fo2 the Defendant. That De arte ſua can: 
not be applyed to his P2ofefſion of Lime-burning. 

Hide Chief Juſtice fo2 the Defendant. Buping and ſelling 
is not incident to the Art of Lime-burningz and he cited a Cale 
in C. B. 1655. accodingly, and becauſe the Court wag di⸗ 
vided no Judgment was given, | 


Palmer verſus Fleſhees. 


12 Plaintiff declares foz ſtopping his Lights. Special - 


Uerdic finds that H. ſetzed of a piece of ©20und, and 
building a Meſſuage upon part of it, he grants the other part of 
the ſaid G2ound to A. who builds upon it, and obſtructs the 
Lights of the firſt Beſſuage 3 and if he could, was the ſingle 
queſtion upon the ſpecial Aerdid. And by Twiſden and Wind- 
ham Juſtices, that he may; but by Keyling, that he may not, 
Vid. Cro. Eliz. 118. Bury and Pope, 1 Leon. 168. pl. 234. 


Quer ſupplies the Colloquium, Cro. Car. 515. Moꝛds of an 


4 be. 6 wg, 
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Sir Robert Hide Chief Juſtice. 


Sir Thomas Twiſden, 
Sir Wadham Windham, pJaſtices. 
Sir John Keyling, 


Sharrock verſus Bourchier. Prohibition. 


ÞE Plaintiff ſuggeſts that in the County of Lincoln 

there is a Pꝛebend called Langford Pꝛebend, within the 
County of Oxford; and the Pꝛebendaries of that 
Pꝛebend and his Farmers have had, time whereof, 8c. the 
granting of the Dffice of Commiſſary within the ſaid Pe. 
bend of Langford, and that Dr. Pocklington Pꝛebendary there 
made a Leaſe to Copley of this Pꝛebend fo2 thee Lives; 
and that the Leſſee grants to the Plaintiff the Commiſſaryſhip 5 
and the Defenvant pꝛetends that the diſpoſal of this Commil⸗ 
ſaryſhip belongs to the Dean and Chapter of Lincoln, who had 
libelled fo it in the Court of Arches, and that the Freehold of 
it would come in Queſtion. 

Windham Juſtice. The Pꝛebendary cannot grant this Power 
to make a Commiſſary over to his Lefſee, no moze than he 
may grant a thing which is annexed to his Spiritual Function. 

Twiſden Juſtice. Although it is not grantable, yet the Free- 
hold 02 power to grant is determinable at Common Law. 

Keyling Juſtice, Jt may be granted by the Pꝛebendatp, 
fo? it ſeems to be a Peculiar, and that this Office runs with 
the Pꝛebend which is demiſed, and is not an Aſſignment of 
the Spiritual Function, and therefoze a Pꝛohibition lies. 

Hide Chief Juſtice. The Gzant of the Pzebend cum omni- 
nibus advantagiis doth not paſs this power to grant the Com- 
millarpſhip ; but it ts meerly Eccleſiaſtical. And becauſe the 
Court was divided no Pꝛohibition was granted, but the Rule 
was, That all things ſtap as befoze the Motion = — 

onſidera- 


— — 
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Conſideration. But after Hide Chief Juſtice ſaid, That the 
Right of the Office did come in Queſtion, and upon that a 
Pꝛohibition was granted, 


Young verſus Coller. 


Udita Querela. The Plaintiff declares, that whereas 
John Collet in Hill. 1655. bzought an Action of Treſpas 
of Aſſault and Battery and falſe Jmpziſonment againſt him to 
his damage of 500 1. and had a QUerdic fo; 80 l. damages, 
and 4 Yarks Coſts, and had Judgment. And by an Ac of Par⸗ 
liament held 25 April 12 Car 2. Its enacted, Thar all Off-nces, 
ec. viz. The Act of Oblivion. And in fac ſays, that this Alſault 
and Jmpziſonment was by vertue of an O2dinance fo2 the 
regulating the Erciſe, and in purſuance of it. The Defendant 
pleads that it was not in purſuance of that Oꝛdinance; and 
found fo2 the Platntiff. 


Widerington Serjeant moved in Arreſt of Judgment, that — an 
1144 WIT To 
{ doh wt" Fx. 2y. 
there be not 
any other re- 
medy, Dyer 


an Audita Querela lies not in this Caſe ; fo2 its ſaid by Stoner 
7 E. 7/that an Audita Querela is a new kind of Action, and 
that it commenced only 10 E. 3. and not befoze. And it doth 
not lye where there is any other remedy at Law fo2 the Plain- 


tiff, ei er by Plea o2 otherwiſe. And here the Plaintiff might 203: pl 73. 
have this D2dinance, by vertue of which he juſtifies % 


the Impꝛilonment in Evidence upon the Tryal, 1655. upon the cots. 


Meal Act, and no Audita Querela lies where Remedy may be 
had in another manner, 1 loſt. 290. b. 

Wild Serjeant fo2 the Plaintiff. The Meal Act doth not 
appear to the Court, noz can the Court take notice. of it; and 
this Nit is grounded upon an Ac of Parliament ſubſequent. 

Keyling Juſtice. The Intention of the Ac of Oblivion 
was to prevent new Animoſities, but fo2 thoſe things that 
were reduced to Judgment, it was not intended that they 
ſhould be undone, and therefoze an Audita Querela doth not 
lie. 

Twiſden Juſtice. Jt ſeems that the Defendant hath waived 
this Exception; but if he had demurred upon the Count it 
had been fo2 him without queſtion. 

Windham. The Ac of Oblivion is moze comprehenſive than 
any Courſe befoze, 

Hide Thief Juſtice. The Act of Oblivion only diſcharges Aas 
of Hoſtility, and not Judgments obtained fox ſuch Acts. And it 
was adjourned, 

N Carpenter 
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Carpenter verſus Marſhal. 


„. Ebene firmæ at the Bar, of a Leaſe by Philips, dated the 
+ 1 5th of April 1659. The Defendant pleaded Not Guilty. 
WA The Plaintiff made Title, That the Land in queſtion is Dutchy 
Land lying out of the County Palatine, and there was a Leaſe 
fo? years made of it to A. rendzing Rent, and ſhews a Gzant 
of the Reverſion the 7th of Jac. to Ferrers and Philips under 
the Great Seal, County Palatine Seal and Dutchy Seal, 
and that Philips ſurvived, and the Rent was conſtantly paid 
to him during the Leaſe, which ended in the year 1658. and 
in the year 1659. Philips made the Leaſe ut ſupra. The De- 
fendant ſhews a Patent 8 Car. 1. to him, reciting that fozmer 
Patent to Ferrers and Philips, and that it was void, becauſe 
it paſſed only an Intereſt in Reverſion, and no Attoznment 
had, and ſo grants the Reverſion to the Defendant; and 
this being doubtful whether the kozmer Patent were good to 
paſs the Eſtate without Attomment, and that upon Co. 4 
Inſt. 209, 210. it was found ſpecially 3 the only queſtion in 
this caſe being, Whether Attomment was neceſſary oz not 
in this caſe. | 
Jones fo2 the Plaintiff. That the Gzant is good without 
Attomment. 1. Some things are to be pꝛemiſed concerning 
the thiee Seals here, the Seal of the Outchy is pleaded, 
Raſtals Entries 524, and 636. But by the Statute of 37 H. 8. 
cap. 16. Lands Iying out of the County Palatine ſhall paſs 
under the Dutchy Seal. By the Common Law Lands coming 
to the King in his natural capacity participate of the Pꝛero-⸗ 
native, Plow. 213. a. and b. And now its to ſee if the Statute 
of 1 H. 4. hath altered this; and it ſeems it hath not, the 
woꝛds are, That the Lands taliter & tali modo pertractentur, 
cc. ſicut pertractari deberent ſi ad Culmen dignitatis Regiz 
aſſumpti minime fuiſſemus. The ends of this Statute were, 
1. To preſerve Jnheritances. 2. To pꝛeſerve the Reputation: 
And yet to moze purpoſes the Lands partake of the Pꝛerogative 
where the ends are not croſſed; as the King within Age may 
Leon. 151, grant them: So to have Aid, Plow. 22 1. a. befoze Iſſue joined, 
— = % Cro. Eliz. 240. Double Uſurpation doth not put the King out 
town of 4a/- Of Poſſeſſion of a Church he hath in the Right of his Outchy. 
dens Caſe, Ag to Livery, 21 E. 4. 60. a. 26 H. 8. 9. the reaſon of that is, 
That its a Puviledge adherent to his Perſon, and cannot be 
ſeperated, as Livery, tender of a Ring, demand of Rent, = 
2. 
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2. Ik theſe Lands do not paſs without Attoꝛnment, the King 
will be in a wozſe condition than a Common Perſon, fo2 a 
Common Perſon may compel the Tenant to attozn, but 
the King cannot; fo2 a quid Juris clamat doth not lie fo2 the 


King, becauſe a Fine by the King is always by render, 6 Co. co.) Rep.32. 


68. a. Ik a Fine be levied to an Uſe, the ceſtuy que uſe ſhall 
have the Rent without Attoznment, 4 loſt. 210. Its (aid that 
the Tenant is compellable by Engliſh TUrit 3 but this only 
foxces the Perſon, and impiiſons him, but does not paſs the 
Land it (elf. And as to that that is ſaid, that it hath been 
uſed 3 There cannot be an Uſage time without memozy, &c. 
becauſe it begins ſince 1 H. 4. Fo2 Authozities iu the Caſe, there 
is Co. 4 Inſt. 209. and (8 concluded fo2 the Plaintiff. 

Weſton fo2 the Oefendant, Attoznment is as neceſſary as 
Livery, and no difference betwirt them; and ſo are the 
Books 21 E. 4. 60. 26 H. 8. 9. The Reaſons of Attozn⸗ 
ment are, 1. Notoziety, 2. Election of the Tenant of his 
Landloꝛd, Moor 153. Jn Bonnies Caſe ; by Beaumont Attozn- 
ment ought to be: And the Statute of 2 and 3 Phil. and Mary, 
cap. 20. ſaith, That the Lands there annexed ſhall paſs by At- 
tomment, & c. 

Keyling Juſtice, No difference betwirt Livery and Attozn⸗ 
ment in this Caſe. 

Twiſden. Coke, when he delivers the Opinion in 1 Inſt. well 
knew how theſe Lands ſhould paſs out of the Crown, being At- 
tozny General ; and its the conſtant courſe that no Attoznment 
ſhall be adjoined. But afterward it was adjudged fo? the Plain⸗ 
tiff, fo2 they were guided by Pꝛeſidents; fo2 Twiſden and 
Wyndham ſafd, That if it were res integra they could not finn 
any reaſon why Attoznment ſhould not be as well as Livery 
upon a Feoffment ; but becauſe the P2eſidents are contrary, 
Judgment was given fo? the Plaintiff. 


Ford verſus Welden. 


Na Pyoohivition the Plaintiff ſuggeſts, that the Defen- 
dant libelled fo2 defamation in the Court of Arches, and 
he is an Jnhabitant within the Dioceſs of London, contra 
formam Statuti 23 H.8. cap. 9. | 
Powis fo2 the Defendant, That a Pohibition ſhall not go; 
he cited Cro. Car. 339. Gobbets Caſe, where a Pꝛohibition in 
ſuch Caſe was denied, becauſe there had been a Compolition 
betwirt the Biſhop of London w_ the Archbiſhop, m— 
- Urit⸗ 
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Juris dicion; and the Arch biſhop doth not vilit in the Dioceſs 
of London fo2 that Cauſe. 

Keylivg Juſtice, The Diocels of London is not within the 
Jurtsdfaion of the Arches, but the Archbiſhop hath a peculiar 
Jurisdicion there, conſiſting of 14 Pariſhes, Co. 13. Rep. 4. 
and the miſchief here was intended to be pꝛevented by the 


Statute: and ſo is Mich. 5 Car. 1. Cro. Car. 162. Cadwalder 


verſus Bryan, Hob. 185. Jones verſus Jones; and therefoze a 
Pꝛohibition lies. 

Windham. A Pꝛohibition doth not lie, becauſe the Arches 
is within the Diocels of London; and if there be any cauſe 
to remit the Jurisdiction of the Biſhop of London to the 
Arches, it ought to be determined by the Civilians, accozy- 
ing to the Statute ; and the Compoſition mentioned in Gob- 
bers Caſe amounts to a Licence. 

Twiſden Juſtice; A Prohibition lies. Although there was a 
Compoſition befoze, pet now the Statute takes it away, and the 
Agreement betwirt the D2dinartes cannot pꝛejudice the People 
fo2 whom the Statute was made; and as to Gobbets Caſe, 
the reaſon there is not good, fo2 the Biſhop of London cane 
not agree that the Arch-biſhop ſhall not viſit ; and 2dly. The 
Compoſition intended ought to be pleaded. 

Hide Chief Juſtice, A Pꝛohibition doth not lie; and he af- 
firmed that ſuch TU(rit is ex gratia, and not ex debito juſtitiæ; 
but Keyling and Twiſden poſitively dented that 3 and becauſe 
the Court was divided the Matter reſts as befoze. 


Townſends Caſe. 


DE Mayo? and Commonalty of Oxford return to a 
Mandamus to them directed, That if any Perſon binds 
himſelf to be an Appzentice, its by the courſe of their Cozpo- 
ration to be inrolled, and that the ald Townſend by Inden⸗ 
ture obliged himſelf to be an Appzentice to one Colley, by 
which he covenanted that he would not contract Matrimonp 
during his Apprentiſhip, and that the ſaid Jndenture was fn- 
rolled accozding to the ſaid Uſage; and that the ſald Town- 
ſend within the firſt two years of his Appzentiſhip did 
Marry, and after this he ſerved rather as a Journy-man than 
an Apptentice. And to this Return Holloway took Excepti⸗ 
ons; 1. Although he covenants that he will not Yarry, pet if 
he Barry, this is only a Bꝛeach of his Covenant, but not any 
cauſe to bar him of his Freedom. 2. The return = - 
erve 
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ſerved rather as a Journy-man than as an Appꝛentice is un- 
certain and not pofitive 3 and fo2 this cauſe the TUrit of Re: 
ſtitution was awarded. 


Sands Caſe. 


DE elveſt Son of Sir George Sands having a TUife, 
dies Inteſtate, and Adminiſtration is granted by the 


Peerogative Court to Sir George Sands as the next of Kin; 


and now the Mike Libels in the Eccleſiaſtical Court to re⸗ 
peal theſe Letters of Adminiſtration, and to grant them ta 
her; and Sir George upon this moves fo2 a Pꝛohibition, and 
the Court granted it; and reſolved by the Statute of 21 H. 8. 
its in the Election of the Owinarp to grant Adminiſtration 
to the T{life, oz to the next of Blood. 2. The Father is 
next of Blood; and the Caſe of my Lozd Brook cited in 
Ratcliffs Caſe is not Law. 3. When the Owinary hath once 
granted Adminiſtration, he cannot repeal that and grant it 
to another, becauſe he hath executed his Power, Cro. Car. 49. 
Fotherbies Caſe, 


Keys verſus Braydon. Error in Ireland, Ejectment. 


DE Plaintiff obtains a Judgment againſt his own 
Ejectoz, in a Caſe where an Inkant was in Poſſeſſion ; 
and the Party concerned in the Land bzings a TUrit of Erroz 
in the Name of the keigned Defendant, The Plaintiff pleads 
in the TUirit of Erroz the Releaſe of the Defendant; and the 
Court held (ſuch Releaſe ſhall not be allowed. And the Court 
will not permit the Party to pꝛoceed to try the Jſſue if the 
Releaſe be good oz not, becauſe its to bar the Right of a 
third Perſon, 
And Hide Chief Juſtice ſaid, That ſuch Releaſe was offer- 
ed in C. B. in a Caſe between the Lozd Leceiſter and the Lady 
Holburn, and the Court of C. B. refuſed to allow it. 


Hurſt 


5 


—c 


Alt: 
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Hurſts Caſe. 


Mandamus was granted in the Caſe of Hurſt to reſtoze 
A him to the place of an Attozny in the Town-Court of 
Canterbury, and upon the return of the TUrit, Reſtitution 
was granted, becauſe an Attomy is not ſuch an Dffice of 
which the Commiſſioners fo2 Cozpozations have a Power to 
intermeddle. | 


Morgan verſus Man. 


EBT on an Obligation. The Defendant demands 
Oper of the Condition, which is to perfozm an Award; 
and then pleads nullum fecer Arbitrium. The Plaintiff re- 
plies and ſets foxth the Award, and afligns Bzeach fo2 non- 
payment of the Mony. The Defendant rejoins, That one 
Anne Collins the Teſtatrix of the Plaintiff recovered againſt 
him on a Judgment in an Action of Battery and Falſe Impzi⸗ 
ſonment, and this Judgment was one of the Cauſes ſubmitted, 
and the Arbitratoꝛs had notice of it, and they did nothing con- 
cerning it. The Plaintiff ſur-rejoypns, That the Award was 
as well concerning that Judgment as of other things be- 
twirt them, & hoc paratus eſt verificaxe. The Defendant de- 
murs 3 And Jones fo2 the Defendant, Here the Plaintiff ought 
to Have concluded to the Country, and not to have ſaid, Ec 
hoc paratus eſt verificare, fog here is an Affirmative and a 
Negative, which makes a good Iſſue, which may be tried. 
Wild Serjeant fo2 the Plaintiff, 1. This is aided upon a 
General Oemurrer, becauſe only matter of fon. 2dly. Here 
is a departure, becauſe the Oefendant cannot rejoin concern- 
ing an Award, when he hath pleaded bekoze that there was no 
Award; and upon debate it was reſolved, This is a De- 
parture, and therefoze adjudged fo2 the Plaintiff ; but the ſay- 
ing, Et hoc paratus eſt verificare, where he ought to have con⸗ 
cluded to the Country, is matter of ſubſtance ; but fo2 the De- 
parture Judgment was given fo? the ]latntiff. 


Wilks 


3 

* 

5 

1 

- I 
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Wilks verſus Ruſlel. 


T was moved fo2 a Pꝛohibition to the Spiritual Court. 
The Plaintiff ſuggeſts, That the Defendant ſued him be- 
ing Executoz fo2 Tithes, and to have double Damages, which 
doth not lie againſt an Executo!, 


Keyling Juſtice. Jf by the Common Law an Executoz 
ſhall not be charged, if the Spiritual Court will ſue him 3 
there a Pꝛohibition lies, becauſe it expoſes the Executoꝛ to 
a Devaſtavit; but the Reaſon of Keyling was diſallowed, 
and a Pꝛohibition was denied. Vide Fitzherberts Nat. Br. 51. 
Roll 1 part, 919. 
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The judges being 


Sir Robert Hide Chief Juſtice. 


Sir Thomas Twiſden, 
Sir Wadham Wyndham and pJuſtices. 
Sir John Heyling. 


Memorandum, This Term died Sir Thomas Widdring- 
ton Serjeant at Law, who was of Grays- Inn, and 
by Birth, of the County of Northumberland. 


Theodorus Humfrys one of the Clerks of Mr. Paget, Cuſtos Brevinm 
of this Court, complained of the ſaid Paget for hindrin 
him to take Clerks Fees due to him for tranſcribing Records 
of Ni Prius for the Weſtern Circuit: And the Court ordered 
Paget to refund upon Accompt, or elſe to be committed. 


Its a Rule of this Court, That if Bail be put in before a 
Judge, the Plaintiff hath twenty days to accept or difallow 
of it, and after that to file it under the pain of ten ſhillings. 


* 


Wynne verſus Lloyd. ,, 


Ones fo2 the Defendant. A Uouchee may appear in Perſon, 
Fitz. Voucher 230. and he may come in by Attozny gratis 
without a Summons ad Warrantizandum, Trin. 22 E. 3. 7. b. 
pl. 2. Fitzh. Voucher 197. Trin. 13 Hf. 7. 24. pl. 1. A Cap - 
tion before the time that it ought to be taken, is good enough. 
Hut. 135, Champernoons Caſe. And afterward Judgment was 


affirmed by all the Judges, becauſe it was reſolved a good Tar. 
rant of Attozny, P oſt. * 


Bowman 
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Bowman verſus Milbanke. 


PON a Special Uerdict found, Sc. (viz ) 1 give all 4,7. % ,;,- 
to my Mother, all to my Mother; and reſolved Lands do 2 aK. 27 | L 
not paſs by theſe woꝛds, by the whole Court. 


Brocket in ringing was taken up by the Bell Rope, and //. ©.” 
by it he was killed; and now the Cozoner took an Jnquiſi- ”M_ 
tion upon his Death, and found the Bell to be a Deodand. 
And Siderfin fo the Church-wardens moved, That the Bell 
ts not to be a Deodand, becauſe a Bell is already given to 
God and to the Church. And Bells were invented about the 
pear of our Loꝛd 400. by Paulinus a Biſhop here; and by 
E Hide Chief Juſtice, The Caſe of Fitzh. Corone 389. of a 
Z © Mill-Tatheel, is not Law. And it was adjozned. Vide Stamf. 
; Placit. Corone, lib. 1. cap. 12. fol. 20. a. Fitzh. Corone 405. 


A w Dyer 121. 2. 
9 7 pl. 14. 3 Leon. 
. | 90, 129. Bunny 
| verſus Bunny. 
4 
FH Gray verſus 
4 Gray, 
\ 


+7 +04 410. 
9 57 


1 1 
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Charleton verſus Finney. 


Debt upon an Obligation, the Condition was, That 
if he paid all Sums which ſhould be erpended about, 
&c. that then, &c. The Defendant pleads that he paid 


2 Roll.Rep.63. all, The Plaintiff replies he had not pald all, & hoc para- 


tus eſt veriticare. The Defendant demurs generally, and 
alledged fo2 the Defendant, That the Plaintiff ought to 
have concluded to the Country in his Replication, becauſe 
there is an Affirmative and a Negative, fo2 otherwiſe there 
ſhall never be an end of Pleading, but it ſhall be infinite; 
and ſo is Cro. Car. 164. Duncomb verſus Smith, and Yelv. 
137. Alexander verſus Lane. And of this Opinion was all 
the Court, And Twiſden put a difference when the Plea is 
involved, and when its direc. 


Leech and five others being of the Jury at Juſtice-Hall in 
the Old- Baily this laft Seſſions, refuſed to find certain Quakers 
guilty accoꝛding to their Evidence, and upon this they were 
bound to appear here this firſt day of the Term, and they 
appeared accozdingly, and the Court directed an Jnfo2mation 
to be dzawn againſt them, and upon that they were fined, 
Vide the ſame Caſe, 3 Leon. 147. Vide poſtea, The King 
againſt Wagſtaff. 327 


Note, 1 H 8. Jt was laid to Empſons Charge, That he 
being Recowder of Coventry, and there ſate with the Mapoz, 
and other Juſtices of the Peace upon a Special Gaol-deli- 
very within that City, on the Munday befoze the Feaſt of 
St. Thomas the Apoſtle, 16 H. 7. A Paiſoner that had bee 
india ed of Felony, fo2 taking out of a Houſe in that Cit 
certain Goods to the value of 20 s. was arraigned befoze 


them, and becauſe the Jury would not find the kald Pyiſoner 


Guilty koꝛ want of ſufficient Evidence (as they after alledged) 
the ſaid Sir Richard Empſon ſuppoſing the ſame Evidence 


to 
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to be ſufficient, cauſed them to be committed to Ward, 
wherein they remained four days together, till they were 
contented to enter into Bond in 40 1. a⸗piece to appear befoze 
the King and Councel 15 Hill. whereupon they keeping their 
day, and appearing befoze the (atv Sir Richard Empſon and 
other of the Kings Councel accozding to their Bonds, were 
adjudged to pay every of them 8 J. fo2 a Fine, and acco2d- 
ingiy made payment thereof, as they were then thought wox 
thy (o to do. But after at a Seſſions holden at Coventry 
1 H. 8, an India ment was franted againſt him fo2 this matter, 
and thereof was found Guilty, as if therein he had com: 
mitted ſome great and hetnous Offence agatnſt the Kings 
Peace, his Crowt and Dignfty, Hollinſhed, part 2. in the 
time of 1 4.8. fol. 804. and fol. 1104. in the Cafe of Str 
Nicholas Throckmorton, 1 Mar. 


Note, Befoze Weſtm, 2. cap. 30. Some Juftices are ſaid 
to rule over the Recognitozs of Aſſize, and made them give 
a pꝛeciſe Uerdic without finding the Spectal Batter, a loſt. 


422. 
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Adams verſus Tomlinſon. 


Udgment was given fo2 the Plaintiff in B. R. upon which 
the Defendant bzought a Writ of Erroz in the Erchequer- 
Chamber, and after the Writ of Erro2 bzought, the Plain⸗ 
tiff in the firſt Action bzings au Action of Debt upon the Judg: 
ment, to which the Defendant pleads nul tiel Record. And 
reſolved the Plea is naught 3 fo2 notwithſtanding ſuch a Writ 
of Erroz an Action of Debt lies upon the Judgment, as 
Dyer 32. b. pl. 5. and 6. and 18 E. 4. 7. But Bendl. 20. pl. 3 1. 
takes this difference, That when the Action of Debt is bzought 
befoze the TUrit of Erroz, the Action continues good. But 
ik the TUrit of Erroz is firſt byought, Debt does not lie; 
but in Limbny and Langhams Caſe the Judges held it was all 
one, and that a CUrit of Erro2 is not any Superſedeas to 
an Action of Debt; and that notwithſtanding the TUrit of 
Erroz, the Bail map bzing in the Pzincipal in diſcharge of 
the Bainpernos, 


Clerk verſus Molineux. 


N an Action upon the Caſe fo; an Eſcape againſt the 

Sheriff of Nottiogham. The Defendant pleaded, That 
during the time the Pziſoner was in his Cuſfody he received 
a Writ of Puiviledge from the Marqueſs of Newcaſtle, re- 
citing that he was a Juſtice of Peace of the ſaid County, 
and Cuſtos Rotulorum, and that the ſaid Pꝛiſoner was con- 
ven'd befoze the Juſtices at the Quarter-Seſſions, and that by 
the Law of England the Paiſoner ought not to be moleſted 
eundo & redeundo During the time that he had Cauſes there 
depending, and commanded the Sheriff to diſmiſs him, which 
the Defendant accowdingly did. To this Plea the Plaintiff 
demurred ; and it ſeemed an ll Plea, becauſe the Juſtices 


tant cauſe an arreſted Perſon to be diſmiſſed, Vide — 
1. 


—— — — 8 
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I. 1. 15. Wilſons againſt the Sheriffs of London, where the 
Court held that ik a Man was arreſted in the face of the 
Court, the Court had power to diſcharge him, but not other⸗ 
wiſe. 


Patricks Caſe. 


Crit of Mandamus was directed out of the Kings Bench 
to Richard Bryan, the Senioꝛ Fellow of Queens- Colledge 
in Cambridge, to admit and pꝛonounce Simon Patrick ꝛeſident 
of the ſaid Colledge, being Debito modo electus Dꝛeſident, 
oꝛ to ſhew Cauſe to the contrary, After an Alias and Pluries 


30 Martii, 26th of his Reign, by Letters Patents under his 
Great Seal of Exgland, gave Licence to Margaret Queen of 
England his Conſort, that ſhe might found a Colledge to con- 
fiſt of one Prefident and four Fellows (more or leſs, as the Re- 
venues of the ſaid Colledge ſhould happen to fall out) in the 
Univerſity of Cambridge, and aſcertains the place ad ſtudendum 
orandum. Which Preſident and Fellows for the time be- 
ing, according to ſuch Statutes as the Biſhop of Coventry, John 
Somerſeth Chancellor of the Exchequer, and others whilſt they 
lived, or the greater part of them ſhould live, ſhould make, 
ſhould be governed, puniſhed and deprived. That Andrew 
Daucket ſhould be the firſt Preſident, and names the other four 
Fellows, Clerks. That the ſaid Preſident and four Fellows may 
afterwards admit more Fellows. That the Name of the Colledge 
{hall be Reginale Collegium Sande Margarete & Sandi Bernardi 
in Vriverſitate Cambrigiæ. That 15 April 26 H. 6, Margaret 
founded the Colledge accordingly, and made the ſaid Duchet 
Prefident, and the other four Fellows, and that they might chooſe 
others. The Biſhop of Coventry, Somerſeth and the others before 
appointed, make and ordain Statutes and Orders; amongſt which 
they ordain, 1. That the Colledge be called Queens-Colledge, 
and that in the ſame be one Preſident, whom all others in om- 
nibus licitis & honeſtis muſt obey. That there be nineteen 
Fellows, whereof every one mult take holy Orders within 
two years after they become Maſters of Art, unleſs the Prefi 
dent and greater part of the Fellows ſhall give them longer 
time. 2. That none of the Fellows ſow Diſcord, and if any 
be found ſo doing, they injoyn the firſt time Admonition by 
the Preſident or his Deputy; the ſecond time by the Pre- 
ſident and two Fellows; the third time Expulſion. And f 
Diſcor 


ed 5 1 62 


4 - 


Hollingſhead 
fol. 755. I. 2. 


Richard Bryan makes this Return: viz. That King II 6, dir que ie fe 


it que le feme 


ceſt Colledge. 


— — 
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Diſcord ariſe between the Prefident and the Fellows, or any 
of them, the Preſident muſt calt the Feflows together three ſe- 
veral times in three days fpace 3 and if they cannot compoſe 
the Differences, then as well the Prefident as the Fellows are 
bound to ſtand to the Award of the Chancellor, and the greater 
part of the Præpoſiti of the Colledges under pain of Expulſion. 
That King James 9 Marti: 3 Jac. confirmed all former Charters 
and Grants to the Univerſity and Scholars of the ſame. And 
farther, that the Chancellor of the ſaid Univerſity for the time 
being (if within the Town or Suburbs) or in his abſence, the 
Vice-Chancellor, per Cancellarium Dxiverſitatis predide in ea 
parte deputat ſive appunctuat, ſhould be ordinary Viſitor (where 
no ſpecial Viſitor was nor ſhould be otherwiſe appointed ) of 
all Colledges and Halls in the ſaid Univerſity. That no fpecial 
Viſitor is appointed of this Colledge. That Dr. Edward Martin 
late Preſident died, 7 April 14 Cer. 2. and that ever ſince Edward 
Earl of Mancheſter hath been Chancellor, and out of the Town 
of Cambridge and Suburbs thereof, That Dr. Dillingham is his 
Vice-Chancellor. That the Town and Univerſity of Cambridge 1 
are within the Dioceſs of the Bifhop of Ely, That at the death | 
of Dr. Mertin, and ever ſince, Mathew 2 was and hath been 
Biſhop of Eh. That Simon Patrick hath not made his Appeal 
to the Chancellor, Vice-Chancellor or Bifhop, and therefore he 
the ſaid Richard Bryan cannot admit or pronounce the ſaid Si- 
mon Patrick Preftdenr. 

Maſters pro Patrick. J conceive the Return to be fnſuffict- 
ent, and the Statutes of the Colfevge recite are not mate- 
rial, and the Letters Patents are not well applied. 1. Jt is 

- ſaid, That the Colledge is within the Dioceſs of the Biſhop of 
Ely ; but it is not faid, That it is within the juriſdiction of the 
Biſhop; and it may be within a pecultar of the Dioceſs, in 
which the Biſhop hath nothing to do. 1. A Colledge is 
a Tempozal Cozpozatfon, Coke fur Lirt. 250. a. Dyer 255. b. 
Fineh 92. 2. A College is Tempozal, viz. To pronounce him 
Preſident, Dyer 209. Depzivatton is a tempozal Act, Et con- 
trariorum eadem eſt ratio. And it is not requiſite that the | 
Preſident be in Oꝛders, 44 Aft. . 

Obiect. This Colledge is founded ad ſtudendum & oran- 
dum, which tmplies that its Sptrituat. | 

Reſp. Coke fur Lit. 342: a. An Holpftal though founded ad 
orandum, fs Lay, fo every one is bound to pzay ; and ad ſtu- 
dendum doth not refer to Divinity. And the Fellows here 
are to enter into Dwvers, but it doth not here appear that the 
Fellows are in Oꝛders. 


= 
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Object. An Impꝛopiation cannot be to a Lay Cozporation, 
but it may be to a Colledge. 

Reſp. Jt may be to a Munnerp, Plowd. and yet that is no 
Spiritual Coꝛpozation. And this Court is the pzoper place 
fo2 redꝛeſs and examination of this matter, becauſe otherwiſe 
here would be a failer of Juſtice, Co. Inſt. 4. 71. And here 
can be no pꝛejudice to any one by allowing a Mandamus; 
foz notwihſtanding ſuch a TUrit, the Party grieved may try 
his right, viz. the Party whom the Seignioz Fellow hath al- 
ready admitted Pꝛeſdent. 

Authozities in the Caſe are theſe ; Fitz. Aſſiſe 150. BE. 3. 
69. 9 H.6, 32. Dier 209. 6 H. 7. 14. Jn the Caſe of a Free- 
Chappel. So in Caſe of the granting of Letters of Admint- 
ſtration, Luskin verſus Carver, Stiles Rep. And in Caſe of the 
Uther of a Gzammar School, Crayfords Caſe; and fo pzays 
a Mandamus. 

Brampſton contra. This Colledge being founded fo2 a 
Spiritual end is a Spiritual Cozpozation, Lindwood 111, & 
155. The Dwers ok the Carthuſians, 8 AM. pl. 29. & 31. L. 
5 E. 4. 127. and Allen and Naſhes Caſe. 

Jones pro Patrick. This Return is inſufficient; becauſe it 
doth not contain an Anſwer to the TUrit ; fo2 the Return ſays 
that Pr. Patrick hath not appealed; but ſhews no Cauſe why 
he ſhould appeal, 34 H. 6. 41. but in truth, the Return is ta 
the Jurfsdicaion of the Court. IJ ſhall conſider the Return in 
two Points. 1. As without reference to the Letters Patents, 
— 2. (Uhat Influence the Letters Patents have upon the 
ame. 

As to the iſt. The King gives Licence to the Queen to 
erect a Colledge ad ſtudendum & orandum, and no Uiſito? is 
appointed; and whether there be any remedwin this Court to 
reſtrain a grievance, is the queſtion. This Court hath Juric⸗ 
diction to reſtrain and take Cognizance of all Misdemeanoꝛs 
extrajudicial, Co. 11. 98. Bags Caſe. 1. It there be no re⸗ 
medy fo? this here, there is remedy no where, 

Object. Mr. Patrick ought to appeal to the Uiſitoz, 

Reſp. Jt doth not appear by this Return that there is any 
Uiſitoz, And 1. The Foundation doth not appoint any Ut- 
ſitoꝛ. And 2d. The Law doth not appoint the Founder to be 
Uiſito2 3 and ik it did, Queen Margaret the Foundzeſs here 
was a Fozeigner and died without Jſſue : and we ſhall not 
intend any Uiſito2 when tis not mentionkd, becauſe a Return 
ought to be certain, and is not to be conſtrued by Intend⸗ 
ment, fo2 the Party cannot reply to it. 

ject. 
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Object. The Ozdinary of the Diocels is Uititoz. 

Reſp. 1. There is no authozity in our Law fo2 that, in caſe 
ok a Colledge. 2. The Experience in the Univerſity is to- 
tally againſt it; foꝛ the Biſhop appoints Uiſitozs; but not the 
"Biſhop of the Dioceſs. 3. When the Letters Patents recited 
in the Return were made, the Law was not ſo taken, fo2 tis 
added as a Supplement, who ſhall viſit. 4. The nature of this 
Coppozation doth not allow the Biſhop to be Uiſitoz 3 fo2 J 
take it fo2 a Rule, that where the Head of the Cozpozation is 
conſtituted without the concurrence of the D2zdinary, there the 
Dwinary hath no Jurisdiction, be the Cozpozation Spiritual oz 
Tempozal. 1. Foz a Spiritual Cozpozation, as an Hoſpital, 
F. N. B. 42 b. 5c. p. Jn Caſe of a Free Chapel the Ozdinary 
ſhalt pꝛoceed per pœnam corporalem & non pecuniariam. The 
Kings Chaplain may be viſited as a pzivate perſon, but not 
in his politick capacity, 6 H. 7. 7. He cannot viſit a Chaplain 
becauſe he comes not in by his Ac. Jn Caſe of a Dean, in 
temps Ed 6. Br. Præmunire 21. In Caſe of an Abbot, 9 H. 6. 32. 
Ik he comes in by Election without the concurrence of the Oz⸗ 
dinary. 2. Foz a Tempozal Cozponation, its plain; and here 
this Colledge is not a Spiritual Cozpozatton, becauſe neither 
the Perſons no2 Imployment are Spiritual. The Pꝛeſident 
is not to be in O2ders 3 the Imployment ad ſtudendum & oran- 
dum; all Learning; ad orandum. So muſt all Lay Pꝛokeſſions, 
Poſpitals, a pzivate School, a TWozxkhouſe is ad operandum 
& orandum. Its the duty of every one. 

As to the 2d. Let us conſider what Influences the Letters 
Patents have in this Cale; J conceive they alter not the Ale. 
1. Pere are no reſtrictive 02 negative TUozds, as to the Jurts- 
diction, as in an Act of Parliament, 02 as in the G2ant of Co- 
nuſans of Pleas, Ita quod nullus Juſticiarius ſe intromittat. 
2. It doth not appear that there was any Utiſito2 at the time 
of the Return. The Uice-Chancelloz ought to be thereunto 
appointed, and he doth not viſit quatenus Atce-Chancelloz, 

Object. A Pyeſidentſhip of a Colledge is not an Dffice of a 
publick Nature. 

Reſp. Baggs Caſe is, that this Court hath Conuſans of all 
Crongs, be they pzivate oꝛ publick. 2. But then this is of 
a publick Nature moze than the petty Cozpozations in Corn- 
wel, 02 any petty Bozough. 

And fo Authozities, there was no peſident fo2 Baggs Caſe 3 
but the Judges finding the miſchief, did out of the Foundatton 
of Law frame that Writ ; and here the Pzeſident cannot have 
an Aſſiſe, and therefoze ought to have this CUlrit. 


Finch 


Term. Hill. 16 & 17 Car. 2. B. R. 


Finch Sollicitoꝛ General contra. J agree the power of this 
Court to be very great, and Bags Caſe taken cum grano ſalis is 
good Law. But in all Caſes where the Foundation of a Cozpo- 
ration is Eleemoſinary(be it Lay oz Spiritual) the Dwinary is 
Uiſito2 thereof, Lindwood cap. de Religioſis Domibus Verbo Or- 
dinarius. Locus pius non poteſt fundari eo modo quod non poſſit 
Epiſcopus ſe intromittere. And if the Oꝛdinary is not, then the 
Founder is Qiſito2 3 and if neither, then the Ring, as Foun- 
tain of Authozity ; and if ſo, then the King grants this Au⸗ 
thozity by his Letters Patents. A Man cannot reſozt to this 
Court, but either it muſt be per ſaltum o2 per gradus, Hob. 23. 
Dz. James Caſe, and Kennes Caſe, Depivation is not que⸗ 
ſtionable here, and 13 Jac. Huntleys Caſe. The Conſequence is 
great. Mhere the Founder names a Aiſito2 and pꝛohibits Ap- 
peals from him, pet an Appeal from the Uiſitoz is not reſtrained, 
Magdalen Colledge in Oxford is fa founded, Abſque ullo Ap- 
pellationis remedio; and reſolved Inter Dy. Pierce & Dy, Yar- 
bury, (uch Clauſe doth not reſtrain an Appeal from the Ui⸗ 
ſito) ; although it was there objected, that he might come into 
this Court, but reſolved he ought to reſozt to the Uiſitoꝛ, and 
the Moꝛds are contrary to Common Right 3 See the Clauſe 
of Omni appellatione remota, Co. Inſt. 4. 340. 

Raymond pro Patrick. J ſhall waive the Exceptions to 
the koꝛm of the Return, which is at the beſt but argumenta- 
tive; and out of which the Conſequence intended cannot with- 
out much incertainty be deduced, to wit, That the Colledge 
is within the Jurisdiaion of the Biſhop of Ely, therefoze not 
within the Jurisdicion of this Court of B. R. Foz a Man in 
ſome Caſes may have redzeſs in both Jurisdidions, F. N. B. 
51. b. He map ſue here and there ko: a Penſion; and that it 
is within the Diocels of the Biſhop, therefoze it muſt be with⸗ 
in the Jurisdiction, whereas it may be within ſome Pecultar. 
Such a Return by a Sheriff hath been reſolved naught, as 
'Plowd. 14. a. Manxels Cafe. In Habere facias ſeiſinam the She- 
riff returns, that another is Tenant of the Land, and ſo he can. 
not give Poſſeſſion without Treſpaſs, its no good Return. 
But J ſhall waive theſe Exceptions, and ſpeak only to the 
main Point fntended in the Return, which is this, That this 
Colledge is within the Jurigdicion of the Biſhop of Ely, who is 

pꝛoper Owinary, and that Mr. Patrick ought to apply him- 

ſelf to the Biſhop and not to this Court, which in ſhozt is, 

That the Biſhop of the Dſoceſs, where no ſpecial Uiſitoz is 

appointed, is de communi jure Uiſitoz of Colledges in the 

Univerſities. Jn eramining ot _ Point, as to our _ 
| a 
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J ſhall humbly crave leave to pzemiſe thzee things, which J 
conceive will be granted me on the other ſide, fo2 they are 
wat very plain. 

IR) Bi 1. Upon the whole Reco, upon Utew of the TUrit and of 

BY the Return thereof together, it doth moſt plainly appear to 
R's the Court, that the Plaintiff Mr. Patrick is greatly injured, 
14 and that by the Defendant Pr. Bryan, and ſo deſerves no | 
io j mo2e favour than a Tort-feazor ; fo2 the Plaintiff by the Writ | 
4 ſuggeſts, Quod debito modo electus fuit Præſidens e juſdem 
1 YN Collegii, & in locum Præſidentis Collegii prædicti admitti fe ob- 
12 tulerit; and that notwithſtanding, Richard Brian the Defen- 
4 dant being Seigniour Fellow, & cui pertinet Præſidentem 
[i ſic electum pronunciare, & perſonam (ic electam admittere, & 
is facere electum Præſidentem jurari & coram communitate Col- 
14 legit in Capella ejuſdem ad menſam Domini perſonaliter præ- 
1 ſeatari, prædictum the Plaintiff in Præſidentem admitere re- 
15 nuit. The Defendant returns, The Foundation of the Col- 
HA ledge, and ſome certain Statutes (ſo many as he thinks make 
4 fo2 his turn) the Letters Patents, and that the Colledge is 
within the Dioces of the Biſhop of Ely, &c. and ſo he can- 
not admit htm ; but not one wow, that the Plaintiff was not 
duly elected, noꝛ that Mr. Bryan is not the perſon that hinders 
the Plaintiffs admittance, both which by ſilence are agreed 
unto by Mr. Bryan; but that the Plaintiff hath not taken a 
right courſe. 

2. That the Letters Patents as to the matter in queſtion 
are of no concernment : 1. Becauſe they are not reſtriatve, 
ſo as none other ſhall viſit but the Chancello2 oz Aice-Chan- 
cello 2. Becauſe the Uice-Chancelloz muſt be in ea parte 
deputar* five appunCtuat', which is not here alledged to be done: 
Do that they make nothing in this Cale, and this being ob- 
ſerved already J ſhall ſpeak no moze to them. 

3. That (contrary to what hath been by the way alledged, 
but not p2oved on the other (ide) every Eleemoſpnary Foun- 
dation ts not viſitable by the D2zdinary ; tis ſafd, 8 Ad. pl. 3. 
That the Dwdinary ſhall not viſit, but where he hath Jnſtitu- 
tion and Jnducion 3 and with that agrees the Opinion of Keble, 
Hill. 6 H. 7. 14. pl. 2. But admit that the Dzdinary may viſit 
where he bath not Jnduction, yet his Power fhall not extend 
to all Eleemoſynary Foundations 3 Foz Regiſt. Orig. 35. a. A 
Pꝛohibition is to an Officer of the Court of Canterbury and 
his Commiſſary fo2 the holding Plea concerning the Gzammar 
School of Fernedon, in a Suit between the Abbot and Covent 
of Battel and William Pipod, Regiſt. 41. a. Another Pꝛohibi⸗ 
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tion to the Archdeacon of Taunton foz holding Plea concerning 
an Hoſpital, and yet nothing can be moze Eleemoſynary than 
Schools and Hoſpitals. And could the Dwinary by the Com- 
mon Law Have viſited all Foundations Eleemoſpnary, the 
Statute of 2 H. 5. cap. 1. had been to no purpoſe, which doth 
enable the Ozdinarp to cozrect the abuſe of Lay-Doſpitals 
erected fo2 the purpoſes therein mentioned. So that J do 
conceive, as it is of Hoſpitals, ſo of all other Eleemoſynary 
Foundations and without ſpecial Uiſitozs, 8 All. pl. 29. and 
Coke l. 10. 31. a. Tf the Doſpital be Spiritual, the Biſhop 
ſhall viſit; if Lay, the Patron: Foz ſo the CUrit in the Re- 
gilter befo2e cited is, fol. 41. Totum in temporalibus funda- 
tum exiſtit. And the Statute De circumſpecte agatis, 13 E. 1. 
Epiſcopus teneat placitum in Curia Chriſtianitatis de 1is quæ 
mere ſunt ſpiritualia. And Lindwood 53. expounding what 
are Mere Spiritualia, ſays, Quz nog habent mixturam tempo- 
ralium. And if there be no Giſitogs ſpecially appointed then 
in common reaſon, and accozding to the Rule of Law, Ne 
deficeret Juſtitia, the King. So that now, whether this Col- 
ledge upon the whole Reco2d be of a Lap o2 Spiritual Foun⸗ 
dation, is the Queſtion ; Foz if it be Spiritual then J muſt 
acknowledg the Biſhop of Ely (admitting the Court ſhall intend 
its being within the Compaſs of his Diocels to be within his 
Jurisdiaion) in all things Spiritual ought to viſit 3 but if it 
p2ove a Lay Coppozation, then J conceive the King is to vilit, 
fo2 no Founder appears, Ne Curiz Regis deficerent in Juſtitia 
exhibenda, Co. loſt. 4. 213. And J do conceive this Colledge, 
as its here deſcribed, to be of a Tempozal and Lay Foun- 
dation. Jn the poof whereof J ſhall make no difference be- 
tween it and other Colledges of the Univerſities 3 fo2 if any 
difference, it will be on mp ſide, the Foundattons of other 
Colledges being moze Spiritual than this. | 

1. From the end and purpoſe of its Foundation, viz. Ad 
ſtudendum & orandum. 1. Ad ſtudendum, which may be, and Bodin.dc Rep. 
by experience we ſee hath always been humane Learning pin. %, © 
cipallp, viz. Logick, Philoſophy, Mathematiques, &c. And the vw del cour- 
conſtant Pꝛadice founded upon the Opinions of learned Yen 1 2 
concomitant with Practice. Camden in his Britannia, 38 1. De- 5. 232. 
ſcribing the Univerſity of Oxford, ſays, That the places of ee and 
Learning were in old time called Studia, fo2 that they were ma, Zeid. dl 
deſigned pro bonarum literarum ſtudioſis; and in his de- ferraciones ad 
ſcription of Cambridge, having repeated all the Colledges in — 
that CIniverſity, amongſt which he names this of Queens, 


ſpeaking in Commendation of this OO [| wil, ſays he, 
92 = 


had 
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let paſs little Monaſteries and Religious Houſes, So that he 
makes a plain diſtinction between the Colledges in the CIni- 
verſity and Religious Houſes. And Stow in teckoning up all 
the Colledges of both Univerſities and their Foundations, 
fol. 450, &c. ſhewing ſome oziginally founded fo; Gzammer, 
others fo2 Logick, others fo2 other Sciences, reckons none 
of them barely fo2 Eccleſiaſtical Matters. Lindwood 155. K. 
Cap. De Magiltris, ſays, A Colledge is only Habitaculum Scho- 
larium 5 11 1. Cap. De Hæreticis, Verb. Ipſius loci, where 
treating of the Jurisdicion of the Dwdinary in puniſhing He- 
reticks, puts this Queſtion : TUhat if the place be Non ha- 
bens Eccleſiam Parochialem, qui eſt locus Religioſus, vel Col- 
legium, aliuſve locus qui non ſubeſt Kecclefiz Parochiali? S0 
that Collegium (which J take to be in the Untverſity) is a 
place diſtinct from Locus Religioſus. And fn truth if we ob- 
ſerve the Foundation of all Religious and Eccleſiaſtical Coz- 
pozations and Societies, not one was ever ſeen whoſe end was 
Ad ſtudendum. Their deſign- was either to pꝛap pro anima- 
bus, o2 to obſerve ſuch and (ſuch Canonical Hours, accoding to 
ſuch and ſuch an Oder, their Mattins, Ueſpers, Compline 
and other Divine Offices tending to Divine Wozchip, which 
was already by the Church prepared to their hands, and ſuch 
as Men of little oz no Learning might perkoꝛm. They might 
contemplate upon what was already invented and ſtudied and 
agreed on to their hands, but not ercogitate new Matters in 
Religion. They went on in a circle, and where they left off 
at Night, they began the next Mozning. They were not in⸗ 
joyned Ad ſtudendum, but Ad celebrandum divina. True it 
is, ſome Members of ſuch Foundations have been Students, 
and have pꝛofited in Arts, and have wzitten learned Traas, 
but they were not enjopned to do ſo; fo? tis not Study, 
but Celebratio divinorum makes an Eccleſiaſtical Coꝛpoꝛation. 
Fo ſuppoſe a Man ſhould ereg a Society, and direc that it 
ſhould be to ſtudy the Schoolmen oz the Fathers, to enable 
them in the Polemical parts of Theology, oz to paraphzaſe o2 
make a Comment upon the Bible, as the Schola Conimbricenſis 
did upon Ariſtotle, this would not be a Spiritual Cozpozation ; 
fo2 that the Spirituality conſiſts in celebrando divina & fun- 
gendo divinis officiis, and not in ſtudendo. 2. Ad orandum. 
Is no moze than what is implied, foz with all Studies that 
muſt be concomitant. A Lawyer by the Low Coke's Rule 
of Quatuor orabis map be as well an Eccleſiaſtical perſon, if 
Ad orandum ſhould make him Eccleſlaſtical. J may ſay of 
this Mod Ad orandum, as Lindwood erpounds the 2 
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of Circumſpecte agatis, De mortali peccato 1. ſays he, Non 
intelligas de omni peccato mortali, fed de tali cujus punitio de 
ſui natura ſpeRat ad forum Eccleſiaſticum ; fo if the Church 
ſhould take Contiſans de ratione cujuſlibet peccati mortalis 
periret temporalis gladii juriſdictio, fo2 that every evil act 
would have ſomething of moztal ſin in it. So if the injunction 
of ſaying ones Pꝛayers would make a Coppozation Spiritual 
none almoſt of thoſe, which are out of doubt_Lay Hoſpitals, 
but in their Creation would be Spiritual. Nay in Pits and 
James Caſe, Hob. 121. Maper fo2 Souls was injoyned, and 
yet the Hoſpital was Lay. And Denomination is from the 
greater part of the Jmployment, viz. It it be to celebzate in 
Eccleſiaſticis, tis that makes an Eccleſiaſtical perſon, They 
were Divino mancip' ſervitio, and did Deo ſervire. As ta 
the Objesion, that the Fellows are here injoined to be in 
Owers, it hath been anſwered: 1. The Pyeeſident fs not 
_— 2. They may be diſpenſed with amongſt them- 
elves. 

2. From the Ace. 1. How they are uſed in the Common- 
wealth, 2. TUhat aas they do not competible with a Spiri⸗ 
tual Cozpozation. To the 1ſt. 3 Al. pl. 29. A Spiritual Coz- 
pozation is not chargeable with Subſidies, no2 tared amongſt 
the Laity, Now a Colledge in the Univerſity is ſo tared in 
every Act fo2 Subſidy, as we map ſee 21 Jac. 3 Car. 1. and 


Burgeſſes to the Parliament, which they could not do if 


& totius, if the whole be Lay, the Eſſential parts cannot be 


Spiritual. 

3. From their conſtant application to the Tempozal Power 
upon all occaſions of grievances amongſt them, and the 
balking the Biſhop of the Dioceſs. Lindwood fol. 155. 
cap. De Magiſtris. Then Books of Wickcliff were ſpzead 
abzoad, and others pzetended to expound the Scriptures, a 
Canon was made, that none ſhould do ſo, but by Licence 
from twelve of either of the Ciniverſities, to be allowed by 
the Archbiſhop of Canterbury, not the Biſhop of Ely, o2 of 
the Dioceſs. 5 E. 2. M.8. Riley 533. Dne Roger Baketon 
baving a deſire to take his Degree in the Univerſity, was de- 
nyed, and thereupon he bzought his Mandamus direaed to the 
Chancelloz and Paſters of the Univerſity. Teſte Rege 28 
die Martii al York. Riley 534. In the ſame year the Qnt- 
berſity thought themſelves ſo far from being a Spiritual — 
pozation, 


— 


Roy poet cre- 


the laſt Act fo2 Subſidies, 15 Car. 2. only there is a P2oviſo Hin 8. 


to diſpenſe with their Payment. 2d. The Univerſity ſends eſe. tm. 1 5 
Count Pala- 


they were a Spiritual Coppozation, Et eadem eſt ratio partis cine poet iſſint 


— 
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pozation, that they excluded certain Scholars who were of the 

Ower of the Pꝛedicants, and denyed them any Puviledge of 

the Univerſity, and thereupon theſe Scholars (waiving the 

Biſhop of the Dioceſs) apply themſelves to the King, and ob- 

tain a Mandamus directed to the Chancelloz, Regentibus & non 

Regentibus of the Univerſitp, commanding them to allow the 

Complainants the Puviledges by them challenged, T<lte 

Rege, 29 Martii. 6 E. 1. Co. 2. Inſt. 640. Rex non intromit- 

tit ſe de his quæ ſpectant ad forum Eccleſiaſticum, proſequatur 

Tefle Rege, coram Ordinario jus ſuum. Riley 601. Clauſ. 19 R. 2. M. 24. 

18 Juli. Robert Lichlade, a Scholar in Oxford fo? maintaining Lo. 

lardy was complained of, and the Univerſity was remiſs in 

puniſhing him; the Biſhop takes not upon him Jurisdicion 

though in a Cauſe of Hereſie, but the King Directs his TUrit 

to the Chancello2 of the Univerſity to remove him In which 

Crit the Moꝛds are very remarkable, That this Lichlade did 

publicare, communicare & docere opiniones nefarias, ac con- 

cluſiones deteſtabiles in fidei Catholicæ læſionem, & Univerfi- 

tatis prædictæ ſubverſionem niſi brachio Regiæ Majeſtatis (not 

the Qiſitation of the Owinary) citius refiſtatur; and then 

commands that they ſhall examine per Inquiſitionem vel alio 

modo legitimo fi ĩipſum talem inveniti contigerit : Per Inquiſi- 

tionem accoꝛding to the Common Law, and not by Eccleſi- 

aſtical Pꝛoceſs. 50 E. 3. pars 2, membrana 8. John Wolver- 

tons Caſe, A Mandamus to reſtoze a Fellow in Cambridge, 

who was turned out of the Univerſity 3 and F. Corody 6. the 

very ſending the TUrit ſhewed a right to the Jurisdiaion till 

the contrary be ſhewed. 21 E. 1. C. B. Rot. 318. March. 181. 

Habeas Corpus fo a Scholar impꝛiſoned by the Uice:-Chancelloz, 

no application to the Biſhop which had been p2oper, if oppꝛel- 

ſed by falſe accuſation fo2 Hereſie, &c. All which Pꝛeſidents 

ſhew that the Colledges were of Tempozal Conuſans, oz at 

leaſt not ſubiea to the Uiſitation of the Ordinary. 5 Mar. A 

Commiſſion iſſued to viſit the Univerſity of Cambridge, amongſt 

which QUiſitozs were ſome Biſhops, viz. Cheſter and Chiceſter, 

but the Biſhop of Ely was none. The Letters Patents in 

the Return do imply that the Biſhop had nothing to do with 

this matter. | 

J will not repeat the Anſwers which have been made to the 

4 E. Objections, as 1ſt. That an Impꝛopziation may be to a Col- 

Expreſe in le ledge, which iſt. hath not been reſolved.; fo2 none have ſo been. | 
— que All the Impꝛopziations they now have being heretofoze imp2o- 
-_ pꝛiated to Religious Houſes befoze the diſſolution. 2. Jt was 
not reſolved, whether an Appzopztation may not be to — Lap 
Oꝛpo⸗ 


— 


— 
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Coꝛpoꝛation, there being no Judgment in Alden and Tothils 
Caſe. 2. That the Ac to be done is Tempozal, and no moze 
than the CUrit De admittendo Clerico, F. N. B. 38. and Jn- 
duction is a tempozal thing, 8 Jac. Bulſtr. 1. 1. 179. Holts Caſe. 
And an Action lies againſt the Archdeacon fo2 not inducing, 
F. N. B. 47 H. 3.51. b. and then Coke ſur Litt. 96. b. It there 
be remedy in foro ſxculari then none in Eccleſiaſtico. Ag foz 
D. Lewes Caſe, it was not reſolved judicially, and if it had, 
this Point was not in Queſtion, As fo Oz, Widdringtons 
Caſe, J conceive though the Concluſion of that Caſe do not, 
yet the reaſon given by the Court upon granting the Manda- 
mus will make fo2 me; fo2 when the CUrit was oppoſed with 
the Argument, that there were ſpecial Uiſitozs, the Court 
ruled, that a TUrit ſhould go, becauſe it appeared not to them 
till the Return, that there were ſuch. So that they took no 
notice that the Biſhop ſhould viſit; who is notozious. 

As fo Preſidents, Hob. 270. tantum habent de lege, quan- x, E. 4.113. 
tum habent de Juſtitia, and they ate built upon Reaſon and 2 
Juſtice; now though J am not able to pzoduce any other Pres ms le © 
ſidents, than what J have befoze mentioned; pet (as hath lera cux, Dyer 
been by thoſe who have argued on my ſide already obſerved ) Pl. 14. 
there is as much reaſon fo2 this TUrit (if not much moze) 
as to ſwear a Town-Clerk, Churchwarden, Conſtable, Bajo? 

02 Head of ſome Coppozation 3 nay foz a Scavenger to com- 
mand him to take upon him that Office. Mich. 1652. The Caſe 
of the Inhabitants of Clerkenwel, and in Baggs Caſe, and 
4 Inſt. 71. In any Caſe where there is oppꝛeſſion, which J con- 
ceive ertends to this Caſe, it appearing to the Court that my 
Clyent hath right to this place, but held out by a dilatoy Re. 
turn. Laſtly, This Writ will not conclude the Right of ei⸗ 
ther Party; but duly elected oz not elected will be tryed in an 
Aſſize, o2 other Action, as fn the Caſe of the Abbot of Foun- 
tain, 9 H. 6. 32. b. And this very Argument was pꝛevalent 
with Bryan Chief Juſtice in 6 H. 7. 14. where the Caſe was, 
A Free-Chappel was annered by Licence to Magdalen Col- 
ledge in Oxford, the Baſter avows fo2 Rent by the Name of 
Maſter of the Colledge and Cuſtos Capellæ; and it was ob. 
jected, that whereas it was ſet koꝛth, that the Union was by 
the Licence of the Ozdinarp, it did not appear whether the 
Dywinary had any Jurisdicion 02 no, and no Reſolution as to 
that Point: But ruled by Bryan that it was all one to the 
Tenant, whether it was a Free-Chappel oz viſitable; foz the 
Rent was due and, no pꝛejudice could be to the Tenant, by de- 
termining either way, The pꝛejudice was the thing conſidered 


by 


* 
TEES 
— 
—— 
— — * ” 
— — 


* 
3 
— 


wa; 
wi 
ae; 


2 W rr 
36 ENS Wr : 
=> — rn E * hs = ay 


x = = ; == : 2 2 . 
— 


—— — A, 2 2: - 


= 
ry Z * 
. . . Ine 2 ne 
* M * - 


— — — 
8 


— 

- © * 
2 OT nd 
22 — 

* 


— 
3 


— on 4 
——— — 
4 2 
n 
< "Al's 


w2 8 
— 


- — 12 
r 


ad — 


= _ * 
8 * Warp ap 
— 
— — 


112 


Term. Hill. 16 & 17 Car. 2. B. R. 


2 ——— AL RR 
TH * =» ys 1 _ 


by the Court, So here no p2ejudice in granting, but much by 
not granting; and ſo J pzay the TArit to (wear Pz. Patrick. 

Baldwin contra. There are 4 things inquitable in this Cale. 
1. Whether this Colledge be a Spiritual oz a Tempozal 
Foundation. 2. TWUhether by this Return it appears, that 
there are any Special Uiſitozs fo2 this Colledge. 3. TUhether 
this Court may intermeddle with the Government of the 
Colledge. 4. Admitting it may, whether it may do it per 
Saltum, 02 whether 992. Patrick ought not firſt to have ap- 
vealed to the Biſhop. 1. Tis a Spiritual Foundation, the 
Fellows are called Clerks, and (ergo) their Study is Theo- 
logy, and the Statutes of the Colledge are, That they muſt 
enter into Owers, and every Colledge is of a Spiritual 
Foundation. 1. From the end, fo2 the advancement of Learn- 
ing, 11 Hl. 4. 47. per Thirning, A Gzammar School is Spiri⸗ 
tual. Seld. Hiſt. de Diſmes, 121. Poſpitalers and Templers 
are Religious, and yet no part of the Clergy, Linwood de 
Religioſis 118. 2. Colledges are governed as other Eccle- 
ſiaſtical Coꝛpozations, 8 Aff. pl. 29, and 31. 3. A thing of 
an Eccleſiaſtical Nature map be annexed to a Colledge, 
6 H. 7.13. 10H. 7.19. 11 H.6. 26, and 27. Co. Lib. 5. 10. 
Caudrys Caſe. 7 E. 3. Qu. Impedit 19. Dyer 255. Allen Clerks 
Caſe, 2. Jt appears there are no Uiſſtow. 3. This Court 
cannot intermeddle. 1. Becauſe a Colledge is a Spiritual 
Foundation, and hath a pzoper Cliſitoz, Spelmans Gloſſ. verb. 
Viſitator, Trin. 13 Car. 1. Allen verſus Naſh. Ejeament of 
the Demiſe of Huntley. The Defendant gave in Evidence 
a Depzivation of the Leſſoz by the High Commiſſioners ; but 
reſolved, That if he had been depztived by the Oꝛdinary, the 
Court could not have intermeddled. 2. Ab inconvenienti. 
Foz if a Mandamus ſhould lie fo2 putting in a Fellow, it would 
lie fo2 a Fellow that is turned out; and ſo it would be a 
Charge to the Scholars, and it would be againſt the Dignity 
of this Court to take notice of every trivial Offence ariſing 
between the Scholars in the Univerſities. 3. This Court 
did never intermeddle in this kind. So Dyer 376. Erroz of 
a Judgment in the Cinque-Pozts. 

Object. Dyer 209. Covenyes Caſe. 

Reſp. That Caſe makes fo Bryan my Client. 

Object. Herns Caſe, who was a Fellow, and had a Man- 
damus to reſtoze him, being turned our. 

Reſp. The Qiſito2 of that Colledge was then the Arch-biſhop 
of Canterbury, and that See was then vacant, and ſo there 
was no pꝛoper Utilitoz in being. As to Crayfords Cale, — 
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Hobert Rep. 17. James Caſe, The King is Fountain of Juſtice, 
and diſtributes it accoꝛdingly. 4. Admitting that reſo2t might 
be made to this Court, yet it ought not to have been per 
ſaltum. 5 E. 3. Fitz. Error, Curia adviſare vult. 


The King againſt the City of Canterbury. 


MN Jnfozmation was erhibited againſt John Percival, 
Thomas Godfry and Walter Wiltord Efq; fo; a Riot 
and Aſſault by them made upon one Baker, a Meſſenger of 
the King, at the thre Kings Inn in Canterbury. To which 
the Defendants pleaded not Guilty, and a Venire facias iſſued 
to the Sheriff of the City of Canterbury (which ts a County 
of ic ſelf ) and the Sheriff returned a Venice fect duodecim, 
&c. Then there went out a Diſtringas, and upon that the 
Sheriff returns, That the City -of Canterbury is an ancient 
Coppozation, &c. known by ſuch Name; and that by Letters 
Patents bearing date the ürth of his Reign, King James 
granted to the ſaid City, &c. that they ſhould not be com- 
pelled to go out of the ſaid City upon any cauſe whatſoever, 
&c. the ſufficiency of which Return was very much queſtion- 
ed by the Court. 

Hardres Councel fo2 the Sheriff, to make it good, argued, 
That the Gzant of Exemption is god in Point of Creation, 
fo2 which he cited 18 H. 8. 5. 42 Aſſ. pl. 5. 39 E. 3. 15. But the 
queſtion (he ſaid) would be, TUhether the wozds are ſuffictent 
in the Kings Cale; and he conceived they were, becauſe they 
are, that the Citizens, &c. ſhall not be compelled to appear 
befoze the King, oz any Judge in any Jury, Aſſiſe, Recognt- 
tion, &c. (ercepting High Treaſon,) and the occaſion of the 
granting this Patent, he hoped would make it apparent, 
that it was the Kings intention they ſhould be exempted ; fo2 
23 H. 6. exemption was granted to the Citizens, and yet 
they went out of the City to Aſlizes, notwithſtanding the firſt 
Charter was confirmed 1 E. 4. But 4 Jac. a queſtion aroſe 
upon a Clauſe of this Charter, when one Robert Lad was 
indicted fo2 Purther, and it was referd to the Lozd Chief 
Juſtice Hobart and the Attomy General, and they certiſied 
that the Charter was not ſufficient, becauſe the B. R. was not 
compyiſed in it, accozding to 8 H. 6. 21. 21 E. 3. 64. 11 Co. 
Rep. 64. Dy, Foſters Caſe coram Rege; then comes this Char- 
ter of 6 Jac. and if this does not aid in Caſes where the 
King is concerned, the Patent will * fo2 nothing, fo2 the 

p2e- 


The Caſe ſo- 
lemnly argued 
by 4 Judges, 
Norton & Keil 
zng for the 
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pꝛecedent Chatters have all the other Clauſes included in 
them. Me confeſſed Exemption did not extend to the King, 
unleſs he be named, and the wozds licet tangat nos, 42 Afl. 
pl. 5. 8 H. 6.2 1. 39 E. 3. 15. But here the wozds are equivalent, 
and that's well enough, 8 H. 6. 19. Then as to the time of 
pleading this Charter, it comes ſoon enough upon the Re- 
turn of the Diſtringas, fo2 it can't come upon the Return of 
the Venire fac. becauſe no Man is mentioned in it till tis re- 
turned, 18 H. 8. 5. Citizens ſhail not have advantage of a 
Charter upon an Appearance, but upon the Return, 27 H.6.5. 
34 H. 6. 25. 35 H. 6. 42. And if the Return is naught an 
Action will lie againſt the Sheriff, becauſe he did not obey the 
Writ of Allowance, which is allo returned, 2 Inſt. 130. 18 Ul. 
8. 5. 22 E. 3. 20. Debt againſt a Grecian, The Defendant 
pꝛays to be tried per medietatem linguz upon the Diſtringas, 
and it was allowed, becauſe it appeared upon the Declara- 
tion he was an Alien. And it differs from the Caſe in Dyer 
357. Stanf. 89. becauſe there 'it did not appear in the Declara- 
tion that the Defendant was an Alien, fo2 which Reaſon he 
pay d the Return might be allowed. But at another day in 
Eaſter-Term, 17 Car. 2. the Court was of Opinion that tye 
Return was naught. 1ſt. Berauſe the Sheriff having return- 
ed upon the Venire fac. that there were probi & legales homines, 
and now upon the Diſtringas teturning, that they ought not 
to appear, &c. contradics himſelf, and is eſtopped by his 
firſt Return. 2d. The Sheriff ought not to claim this ]92t- 
vlledge, but every ſingular Perſon that is deſirous to have 
the benefit of it. 3d. Þe ought to have aver d that there are 
no Jnhabitants in the City beſides Men of the Cowozation ; 
fo2 which Reaſons the Return was quaſh'd, and the Sherfff 
fined a hundzed pound, and an alias Diſtringas was iſſued 
our. : 


Term. 
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Sir Robert Hide Chief Juſtice. 


Sir Thomas I wiſden, 
Sir Wadham M yndham, and Juſtices. 
Sir ohm Heyling. 


Ward verſus Marſh. 


N an Action upon the Caſe fo2 ſpeaking theſe wozds of 
the Plaintiff, You are a Baud, and I will prove you a 
Baud, and you took 5 s. for a clean pair of Sheets for 

two Whores and two Rogues. And at another day, ſhe is a 
Baud, and I will prove her a Baud, and will have her carted 
for a Baud. Upon Not Guilty pleaded, and fottnd fo2 the 
Plaintiff fo2 all, and entire Damages given, it was moved in 
Arreſt of Judgment, that the firſt wozds are not actionable ; 
fo2 it is one thing. to call another Baud, and another thing 
ta ſay ſhe keeps a Baudy-Houſe. But by Keyling Juſtice an 
Action lies fo2 calling one Baud, becauſe a Baud is puniſhable 


in the Spiritual Court by Eccleſſaſtical Cenſures 3 but Judg⸗ 
ment was ſtaid until, &c. | 


The King againſt Middleton. 


[ddleton was indicted at Guild-Hall in London, and the 
M Seſſions there were adjozned to the Seſſions at Jultice- 
Hall, and there he was tried, and Judgment given againſf 
him fo2 Aſſault, Battery and TUlounding of J. S. And now he 
brought his Crit of. Erroz, and aſſigned fo2 Erroꝛ, that all the 
Adjozuments of the Seſſions are in the Pꝛeter⸗tenſe. But by 
the Court tis the uſual courſe in Indiaments, and therefoze 
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well enough, and all the Pꝛeſidents are (ſo, and therefoze Judg⸗ 
ment was affirmed. 


Williamſon verſus Bolton, and others. 


43 1%, N Treſpaſs and Jmpziſonment, The Defendant juſtifies 


that London is an ancient City, &c. and in it there is, 
and has been time out ok mind, a Court of Dyphans which 
hath governed them, and granted the Cuſtody of them; and 
that there is, and time out of mind has been ſuch a Cu- 
ſtom, that if any takes away and eloigns an Oꝛphan, the 
Court may commit the Eloignoz to Newgate till he diſcovers 
where the Eloignee is, and that one Amos Pain, a Citizen, 
died 1 Jan. 14 Car. 2. leaving Iſſue an Inkant named Mary, 
of the Age of thirteen years, who was committed by the ſaid 
Court to the Defendant Bolton, &c. and that the Plaintiff 
took her away out of the Defendants cuſtody and eloigned 
her, and that upon this the Defendant was ſummoned to the 
ſaid Court, and appeared, and there refuſed to diſcover where 
the Infant was, upon which the Court adjudged that he ſhould 
be impziſoned, and this is the ſame Impzilonment. To this 
Plea the Platntiff demurred. And Williams fo2 the Plaintiff 
argued, 1. That the Cuſtom of it ſelf is naught. 2. That 
its not well pleadev, As to the firſt, That the cuſtody of 
©phans appertains to the Bayo2 and Aldermen, and that 
they may commit without Summons. By Bags Caſe there 
ought to be Notice and Summons to the Party, 2 Inſt. 46. 
2. There is no lawful Tryal fo2 the Party to acquit Himſelf, 
but only the diſcretion of the Mapo; and Aldermen, confeſ- 
ſion of the Party and examination of Mitneſſes. 3. The 
duration of the Impꝛiſonment, becauſe the Party may be in- 
nocent ; and the woꝛds, till he be diſcharged by due courſe 
of Law, does not aid him, becauſe there is no remedy by 
Habeas Corpus no2 by Appeal. 4. The extent of the cuſtom 
is to all manner of Perſons, and fo may extend to Peers, 
and others not Citizens; beſides the Party has an owinary 
remedy, viz. Raviſhment de Gard. F. N. B. 142. g. 
Object. The cuſtom is confirmed by Act of Parliament. 
Reſp. That is of no value, if the cuſtom is unreaſonable, 
2 Inſt. 142. Dyer 245. b. 22 Car. 1. B.R. Eſtwicks Caſe. 
As to the ſecond, the cuſtom is not well pleaded. They ought 


to ſhew how this appears that he is gullty, Specots Cale. 


3. This Caſe is out of the cuſtom, becauſe it appears that 
ary 
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Mary Pain was not marrted at the time of the commitment. 


4. The cuſtom is to have all her Eſtate, though it be in any ix. Gard :65 


part of the Realm, and out of the Liberty of the City. 

Wild Recozder contra, fo2 the Defendant. 1. This Crime of 
Eloignment of a Child is in the nature of a Theft... and he 
called a Plagiary. As to the 2d. Its in vain to plead Sum- 
mons koꝛ him that is pzeſent in Court. As to the 3d. There 
is a difference betwirt a Plea and a Return, fo2 a Plea ſhall 
be taken accozding to common Intendment. As to the 4th. 
This is a Court of Recozd, and a Court of the City of Lon- 
don, and grounded upon the cuſtom of London, Hutt. 30. 
Andrews Caſe, Hob. 247. Lucks Eaſe. 

As to the 1(t. Objection. Mere is a Conviction without Trial. 

Reſp. The Court hath no other courſe by cuſtom than 
Examination, which ſhall be intended Legal Examination. 

As to the 2d. Objection. Duration of Impzilonment, that is 
grounded upon the Reaſon of the Common Law, as in a 
Homine replegiando, Reg. 79. 

As to the 4th. Objection, (viz.) The extent of this cuſtom 
to Peers. 

Reſp. 1. Perſon ſhall be intended ſuch which ſhall be 
ſubject to Jmpziſonment, 2. Pers are not exempt from con- 
tempts, 11 H. 4. 15. 

1 to the 5th. Objection. That there is an oꝛdinary remedy, 
N. B. 142. 

Reſp. This is only fo2 Damages, but here its fo the Per⸗ 

ſon it ſelf. 


As to the 6th, Objection. e ought to have ſhewn how this 


appears. 

Reſp. This appears upon Examination, and the Dffence ap- 
pears, (viz.) The taking away the Oꝛphan. 

As to the 7th. Objection. That the Caſe is not made acco- 
ing to the cuſtom, becauſe it does not appear that Mary 
Pain was unmarried, 

Reſp. Conſider the time in the Plea, (viz.) 1 Jan. 14 Car 2. 
Amos the Father died leaving Mary within the Age of fourteen, 
and the twenty ſeventh of the lame Month the cuſtody was 
committed to the Defendant, and the twenty ninth of the ſame 
Month ſhe was eloigned, and ſhe ſhall not be intended to be 
married without making it appear; and the Plaintiff ought to 
have ſhewn this; and the whole Court was ka the Defendant 3 
and Judgment was given accoꝛdingly fo2 the Defendant. 
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Amcots verſus Ameots. 


Rro2 upon a Judgment in C. B. in a Formedon in Re- 
mainder. The Plaintiff counts of a Feoffment, 38 H.8. 
by Alexander Amcots, and makes Title to himſelf; the Te- 
nant being an Jnfant, by Gardian pleads, That John Amcots 
was ſeiſed in Fee, and pꝛays that the parol may demur; the 
Gardifan dies, the Demandant counter-pleabs the Age, and 
traverſes the Seiſin in Fee and Dilcent; and upon this was 
a Special Uerdic ; and Judgment fo2 the Demandant ; the 
Tenant bzings a CUlrit of Erroz, and aſſigns fo2 Erro2 in 
the manner of the Judgment, (viz.) That its final where it 
ought not to be ſo. 

Newdigate Serjeant fo2 the Plaintiff, In the TUrit of 
Erroz the Judgment ought not to be final, but only a Re- 
ſponges ouſter. 

Pere are four Things to be pꝛemiſed. 1. That its all 
one in a Special Uerdic as in a General Uerdia., 2. The 
nature of the Plea is conſiderable. 3. The Jnfant had no 
diſadvantage. 4. There is a difference when there is a De⸗ 
murrer upon ſuch Plea, and when a Special Uerdict, and 
when a Demurrer is in the lame Term, and when in another 
Term. 1. In reſpect of the nature of Dilatozies in general, 
1 Inſt. 134. In all Pleas by the Tenant, in diſability the Law 
giveth liberty to pꝛay in Aid and Uoucher, 9 Co. 84. Conyes 
Caſe. In a Ceſſavit againſt an Jnfant, the parol ſhall demur, 
2 Inſt. 291. Jnfancy is preferred befoze Dower, Cro. Jac. 398. 

Object. Here is a Qerdic. 

Reſp. Its the ſame as if Uerdic, and no difference in 
Reaſon ; fo2 the Plaintiff might have demurred, and a De⸗ 
murrer is moze tedious than a UMerdig. 2. Then its an 
Iſſue upon a collateral Point, the Judgment ſhall not be final, 
but a Keſpondes ouſter. Appeal 18 E. 3. Fitz. Outlary 47. Bro. 
Peremptory, 28 Aſſiſe, pl. 52. 6 Aſſiſe, pl. 1. 40 Aſſiſe, pl. 2. 
L. 5 E. 4. 90. Bro. Peremptory 44. Fitzh. Iſſue 14, Bro. Pe- 
remptory 69. 1 Inſt. 135. Co. Entries 321. 

Object. Delay. | 

Reip. We muſt diſtinguiſh between Delays, fo2 Dilatozies 
are allowed in real Actions, - It it be a Delay that an Infant 
ſhall not be pꝛejudiced but with a Contempt, it ſhall be 
one, Cro. Eliz. 467. Holford verſus Plat, 8 H. 7. 8. Its Etro; 
to deny a Dilatoꝛy; this Plea is not found to be falſe, (viz.) 


—— — — —  — — 
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Object. 24 E. 3. 76. Bro. Peremptory 22. by Wilby, 25 E. 
3. 80. pl. 2. 

Reſp. The reaſon of that Caſe is, Jf he had been of full 
— it ſhould be Peremptozy 3 but here the Plea is not 
falſe. 

Object. If a Demurrer in another Term, Fitz. Voucher 
I7 and 119. 

Reſp. Its the ſame reaſon, fo2 none ſhall be pꝛejudiced by 
the Act of Court; as Adjournment, Continuance, &c. Goucher 
is in ſtead of a Plea in Bar; its not a Delay with Contempt 
no moe than 8 H. 7. 5. Plow. 364. Fitz. Aſſiſe 43. The De: 
lay is by the Oemandant himſelf, fo2 he imparted four 
Terms. 

Object. Latch 177. Cademans Caſe. 

Reſp. The concluſion was not good; the Demandant him- 
ſelf pzayed only that the Tenant ſhall be ouſted of his Age, 
and therefoze no other Judgment ſhall be given in a Plea atter 
Darrain Continuance, Yelv. 18. Hawkins Caſe. 

Jones fo2 the Defendant. As to the pzayer of the Deman⸗ 
vant, its ſo in all Pleas to the TUrit, quod breve Caſſetur. Jts 
a general Rule L. 5 E. 4. 90. b. in every ddion, if Iſſue be 
joined and found, its Peremptozp fo2 the Tenant o2 Defen- 
dant 3 and no difference betwirt an Jnfant and another, if the 
Books and Authozities do not contradia this. In the Caſe 
of a Counterplea of a Kloucher, this is not in nature of a 
Plea in Bar, becauſe i peremptozp after Demurrer, be- 


foe the Statute of Weſtm. 2. cap. 6. Excommunication, 3 Hf. 


4 3. 5oE.g. 20. But theſe differences are to be obſerved, 
In every dilatozp Plea, after Iſſue againſt the Tenant, 
its peremptozy. 2. Upon dilatoꝛy Demurrer its not mn 
top in one Caſe, (viz,) after the Darrein Continuance, L. 5 E. 
4. 139. 2E. 4. 10. Yelv. 112. Fitz. Iſſue 14. and Age 122. 
by infpection its not peremptozw, becauſe by the Judges. 
The reaſon is, 1. Upon a Uerdict the delay is greater. 2. The 
matter of Fac lies moze in the Intelligence of the Plaintiff. 
Twiſden Juſtice, This is a ground, It a Oflatopy be plead- 
ed and found againſt him its peremptoꝛy. Adjornatur. 


Pritchards 


— 
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Pritchards Caſe. 
. Tock Vouſe of Lows, in Parliament, made an Oper fo2 


— 
* 5 


SA. 


the appꝛehending of Pritchard to commit him to Paiſon. 
Bekoꝛe the Oꝛder executed the Parliament was pꝛoꝛogued. The 
Serjeant at Arms five days after the Pꝛozogation of the 


Parliament arreſted the ſaid Pritchard, and had him in cu⸗ 


ſtody, and now he bzings his Habeas Corpus. 

Coleman fo2 the Defendant. 1. The Return here is fnſuffi- 
cient, becauſe its not ſhewn that he was committed by vertue 
of an Ower of the Houſe of Lows. 2. Becauſe the Com- 
mitment is not lawful, fo2 every Pꝛozogation is quaſi a new 
Parliament. 3. Þe is committed fo2 not papment of Fes; 
and it doth not appear what. 

Keiling Juſtice. If a Man be committed by Parliament 
which is p202ogued, the Court may Bail him. Pere the Re- 
turn is not ſufficient, becauſe no day is mentioned when 
the Warrant came to the Serfeant at Arms, and therekoze 
the Party ought to be diſcharged, 

Windham Juſtice to the ſame intent, becauſe it ſhall be pze- 
ſumed that the Party was taken after the Parliament p2o- 
rogued, Bro. Parlizment 86. Every Seſſions is a new Parlta- 
ment, 1 H. 7. 20. Flowerdews Caſe. Judgment given in Par- 
liament may be executed by the Chancelloꝛ quia tranſit in rem 


. Judicatam. 


Twiſden Juſtice accoꝛdinglp: Be the Perſon taken befoze oz 
after the Parliament p2020gued he is to be diſcharged. 

Hide Chief Juſtice of the ſame Opinion, 22 E. 3. 23. A 
UUrit came to the Chief Juſtice of this Court to remove a Re- 
coꝛd. By the Court he was diſcharged. 


Whaley verſus Anderſon. 
Mich. 14 Car. 2. Rot. 399. 


N Ejeament of a Demiſe from Springate and Stapley. On 


»y425; 1 Not Guilty pleaded, the Jury found a Special Uerdia, 


[0 


That William Marqueſs of New-caſtle being ſeiſed in Fee the 


19th of May, 16 Car. 1. demiſed to More, Wolrich and Aleſtry fo; 


ninety nine years, upon condition to pay 25001. in the year 
1700 


— — 
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1700, and 200 l. per annum in the mean time; More dies, 
and then Wolrich and Aleſtry 12 Febr. 17 Car. 1. aſſign to 
Warren and Lanyon. Eward Whaley purchaſes the Reverſion. 
Warren and Lanyon 1 November 1656. aſſign to Sir Charles 
Harbord, and agree, that if Whaley pap half a years Intereſt 
and Paincipal upon the 17th. of Novemb. then the Aſſignee 
ſhall be fn truſt koz him. Edward Whaley doth not pay the 
JPaincipal in 1658. by Jndenture betwirt Springate, &c. fo2 the 
uſe of his Daughter upon Marriage with John Whaley. Har- 
bord aſſigns to Springate in Truſt by the direction of Edward 
Whaley to permit John Whaley to take the Pꝛoſits of 200 1. per 
annum, the Remainder to the TUife fo2 Life, and the reſidue 
fo2 the Charges of the Truſtees, and after to Edward Wha- 
ley. The 2500 l. was paid by Springate to Sit Charles Harbord; 
the Marriage took effect; the laſt Jndenture was not in truſt 
fo2 Edward Whaley. The 25th of April, 12 Car. 2. by the Aa of 
Attainder Edward Whaley was attainted, and all Bannozs, 
&c. of which he was leiſed were fozfeit 3 and upon the whole 
matter, If fo2 the Plaintiff, &c. and the main Queſtion 
was, It this Truſt ſhall be fozfeit to the King by the Aa of 
Attainder. 

Jones fo the Plaintiff, The King hath no Title in Law to 
theſe Lands. 1. That Right o2 Intereſt Edward Whaley had 
by theſe Indentures. 2. TUhat may accrue by this Foxfeiture, 
As ts the xt. There are thzee Indentures, and ſo many Pꝛe⸗ 
tences. 1. A Reverſion upon payment of 2500 J. 2. Edward 
Whaley had a Contingent Truſt by the ſecond Indenture. 
3. The reſidue of the ]ofits was to him. 1. De cannot 
have & Right by the Redemption, becauſe the King ſhall not 
be in a better plight than Whaley himſelf, As to the 29. 
touching the Intereſt upon the Contingent, This is paſſed, 
and depends upon an Act to be done, which was not done, 
( viz. ) payment upon November following. The third upon 
the third Indenture. Jf by this Limitation of the reſidue of 
the Mꝛofits, the King hath a Title to the Land? And he con- 
ceized not. 1ſt, The Uerdic finds that the Truſt was to John 
Whaley fo2 2001. a year, and to the Truſtees koz their Ex⸗ 
pences, and then to Edward Whaley. The Jury doth not ſind 
that any reſidue remains, no2 that the Land is of any value, 
and then no Surplus ſhall be intended. To the 2d. Ik the 
Intereſt of the King ſhall ſwallow the whole Land ? And he 


conceived not. 1. J agree, that in Caſe of Fozfeiture upon 


Attainder the King is entituled fo Perſonal Things intirely 3 
as in the Caſe of an Obligation, a > &c. the Attatuder 


of 
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of one Jointenant ſhall fozfeit all, but not of things in poſſel. 
ſion, which may be divided, 3 loſt. 55. Chattel real in poſſeſ- 
ſion ; and Plow. 243. intimates ſo much, becauſe he inſtances 
only in entire Chattels. 

Object. Dame Hales Caſe, Leaſe fo2 years foxfeit by a Join⸗ 
tenant, 

Reſp. The Pleadings of this Caſe ſhews the Caſe to be 
of a Leaſe aſligned to Baron and Feme after Marriage, and 
ſo no moieties betwirt them. 2. The reaſon of this Cale is 
the relation from the time of the Fozkeiture, which is there a 
diſpoſition 5 but in Caſe of Jointenancy the one may grant 
only a moiety ; but in our Caſe there is no Jointure, and 
they cannot take the Þ2ofits together; but there is a p2iozity 
of time between them, they may be Tenants in Common by 
perception of the Profits. The wads of the Act of Parlia⸗ 
ment are, All Lands, ec. of which Edward Whaley had any 
Eſtate, or any in Truſt for him, ſhall be veſted in the King, ct. 
But there is alſo a ſaving to all Strangers; the King ſhall 
have the ſame Eſtate in Law as the Party had in Equity, and 
not nioze ; and therefoze if the Truſt had been fo2 John fo2 
life, the Remainder to Edward the King ſhall have only the 
Remainver, and not the Poſſefſion. Pere Edward can never 
have the poſſefſion of the Land. It Edward had bꝛought his 
Subpcena he ſhould never have the poſſeſſion, fo2 there are p2e- 
cedent Eſtates 3 but the Truſtees ſhall deliver the ſurplus to 
Edward. Its like to the Statute of Uſes, fo2 this Statute 
of Attainder executes Truſts. Jf the Truſt had been, that the 
Truitees ſhall permit the ceſtuy que Truſt to perceive and 
take ſuch annual Sum, it ſhall-be veſted in the King. 

Bigland fo2 the Defendant. Conſider the Caſe, 1. TUith» 
out reference to the Deed of Settlement, and then the Caſe 
is, 1. When Edward Whaley purchaſes the Reverſion he hath 
a tight of Redemption. 2. Then the Moztgagee and the 
Reverſioner join in an Aſſignment ; although the Bony was not 
paid at the day, vet the Truſt remains. Where an Eſtate is once 
veſted in the King, nothing ſhall deveſt it, 1 Inſt. 118. Cro. Jac. 
82. verſus Wyndham. Moor 196, 815. Palmers Caſe. It the 
Truſt had been, that Edward Whaley ſhall have all the Pꝛoſits, 
then the Term it (elf ſhall be in the King, Adam and Lam- 
berts Caſe 3 The King ſhall have all becauſe a mixt Intereſt, 
Plow. 423. Pere the King hath ſomething, and if it do not 
appear what part he ſhall have, he ſhall have all. 

Wyndham Juſtice. A Leaſe upon condition to pay at a day 
to come, and then the Leſſoz makes another Leaſe by Eſtop- 


pel, 


* 
— — 
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pel, and then pꝛocures another to pay the Ponp; the Leaſe 
by Eſtoppel ſhall take place. 

Keiling Juſtice fo2 the Plaintiff, | 

Twiſden Juſtice. The queſtion is, It the Equity of the 
Truſt be fozfeit, and it ſeems not; and it was adjourned ; and 
after Judgment was given fo2 the Plaintiff, 


Willan verſus Gill. 


Jorge Allington makes his Till, and Gilham and Den- 
hurſt his Erecutozs 3 Denhurſt makes his Till, and 
Executoꝛs, and dies; Gilham dies Jnteſtate, his Adminiſtra⸗ 
to2 ſues the Executo of Denhurſt fo2 a Legacy due from Al- 
lington. Simpſon moved fo? a Pꝛohibitioan. 
Twiſden Juſtice. Pere by the Spiritual Law the Plafntif 
may ſue the Executoꝛ of Denhurſt as Erecuto2 de ſon torr. 
Keiling Juſtice. The Erecuto2 of Denhurſt map be ſued as 
Executoz of his own wrong, but then he cannot be ſued as 
Erecuto2 of Denhurſt, but as Erecuto2 of Allington. 
Twiſden Juſtice. Jn our Law its ſo; but in the Eccleſiaſti- 
cal Law perhaps its otherwiſe. 
Wyndham Juſtice accows with Twiſden, its moze proper 
fo2 an Appeal than a Pꝛohibition. : 
K TRE accows, and a Pꝛohibition denied by thꝛee againſt 
cung. 6” | 


Buck: verſus Angel. 


DE Plaintiff counts, that whereas he had pꝛocured one 
Woodward at the requeſt of the Defendant' to ſurrender 

a Leaſe, the] Defendant would pay, &c. Dn non Aſſumpfit 
pleaded, and Uerdict fo2 the Plaintiff, it was moved in Ar- 
reſt of Judgment, becauſe it is not ſaid that the Defendant 
aſſumed and pꝛomiſed. And to Twiſden Juſtice it ſeemed not 
to be a good Declaration, and ſo it was ruled in the firſt 
Caſe that he ever moved in this Court, But it ſeemed to 
Keiling Juſtice to be only matter of kom. But Judgment was 


Burton 
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Burton verſus Robinſon. 


Etinue fo2 a Deed, and Uerdic foz the Plaintiff, that the 

# Defendant detained the Deed, and 201. Damages; 
and then iſſued out a Diſtringas to deliver the Deed 02 the value, 
and — that a _ of Inquiry iſſued fo2 ＋ value, and — 
a different value nd it was moved that 
the firff Damages We dead . Fe 214, 219. tit. Judg- 
ment in Detinue C. 3. And Chenyes Caſe here doth not oppoſe 
this, becauſe here Attaint doth not lie. 

Keiling Juſtice, There cannot be Damages and a CUrit 
of Inquiry alſo. 

Twiſden Juſtice. There. ought to be both; and it was ad⸗ 
journed, and after adjudged fo2 the Jlantiff. 


4 


Errington verſus Hirſt. 
Intr. Trin. 16 Car. 2. Rot. 508. 


EBT upon an Obligation againſt an Executoz. The 
Defendant pleads Non eſt factum, and upon this the 
Jury found a Special Uerdic, viz. That the Ceſtatoz of the 
Defendant ſealed and delfvered the Dbligation, and that the 
Plaintiff was a Commiſſion Officer, and detained the ſaid 
Teſtato? in Paiſon until he had entred into this Obligation. 
And they found the Act of Oblivion that pardons all Acts of 
Poſtility, and -all- Appeals and Perſonal Actions by reaſon of 
them ſhall be diſcharged, and that all perſons may plead the 
General Iſſue, that the Defendant noz Teſtato2 are not er- 


cepted. 

Turner fo} the Plaintiff. There are two Points, 1. If this 
Obligation be nulled by this ad? And it ſeems that it is not. 
ha I the Defendant may plead Non eſt factum? And it ſeems 

cannot. 


To the 1ft. Its not within the Mods of the Ac, becauſe 


there is no mention of an Obligation given to another. 


2. Jts not within the meaning, becauſe its not a Crime 02 
Dffence, Plowd. 173. Hill verſus Grange. Iloꝛds ought to an- 
wer the ſenſe of a Statute ; the Act was intended fo? the benefit 
of the Plaintiff, who was a Commiſſion Officer. 


Object. 
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Object. Ox relating thereunto. 

Reſp. This Obligation is collateral to the Dffence, and not 
relating; fo? relating ought to be pzeceding and not ſubſequent, 
and therefo2e it was adjudged, Dyer 14. b. Tunc is extended 
until, 164. and 286. 5 Co. Claytons Caſe, 2 Inſt. 112. A Sta: 
— ought to be expounded to pꝛevent pꝛejudice to a third 
perſon. 

As to the 2d. Ie cannot plead non eſt fatum, but the 
ſpecial matter, and conclude Iſſint nient fon fait, 1 H. 7. 15. 
5 Co. 119. Whelpdales Caſe, Hob. 72. 

Linley fo2 the Defendant. As to the 1ſt. Its within the 
Moꝛds of the Ac in a legal ſenſe. Perſonal Antons include 
the Cauſes of Action, 1 Inſt, 285. 8 Co. 153. Littleton ſect. 
512. it extends to Obligations. There, is another Clauſe, 
Viz, That all Differences betwixt the Subjects, ec. and all 
that had followed upon it. Pere this Ac of Þoflflity which oc- 
caſioned the Obligation. 2. This is within the intent, which 
was to take away all thoſe things which might be the Cauſe 
of future diſturbance. 

As to the 2d. It the Act had (aid that the Obligation ſhall 
be diſcharged, then it ought to be pleaded; but here its that 
the Obligation ſhall be void, and that the Defendant may 
plead the general Tiſſue. 

Keiling Juſtice. The A enures between Man and Man, 
as a Releaſe 3 that the Impuſonment is diſcharged is clear, 
then it ſeems the Obligation ſhall be diſcharged. 

As to the 2d. The General Jſſue aids where the Defen:- 
dant cannot juſtifie at Common Law; here may be a Juſtifi- 
cation at Common Law. | 

Windham Juſtice, A Contra ſeems not to be diſcharged 
by this Act, althaugh many of them were fozced by Acts of Ho- 
ſility, A Ban takes a Pozſe in thoſe times, Treſpaſs doth 
not lie, but upon demand Trover lies. 

Twiſden. Acts of poſtility ſhall be intended Matters of 
koꝛce. 

As to the 2d. Point. The Ac gives a Latitude to the Party. 
And it was adjourned. 


Merrel 
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Merrel verſus Rumſcy. 
Intr. Hill. 14 Car. 2. Rot. 689. 


Jedment fo2 Land in in the County of Monmouth. 
E. Upon Not-Guilty the Jury found a Special Aer dia, viz. 
That Edmund Williams ſeized in Fee 20 Aug. 15 Car. 1. by 
Indenture covenanted in conſideration of Marriage, and 600 1. 
Pottion to levy a Fine to the uſe of the Conuſees till a Re- 
covery had, and then the Recovero2s ſhould be ſetzed to the 
uſe of Edmund and Dorothy fo? their joint Lives, the Re- 
mainder to the Heirs of the Body of Dorothy by Edmund 
engend2ed, Remainder (Dorothy ſurviving Edmund) to Do- 
rothy fo: Life, Remainder to the right Peirs of Edmund ; 
the Marriage takes-effect, a Fine is levyed, but no Recovery 
was had; and there is a Clauſe in the Deed, That if there 
was not any Recaþ*ry, that then the Conuſees ſhould ſtand 
ſetzed to the Aſes befoze mentioned. Edmund and Dorothy 
have Jſſue two Daughters, Rachel and Elizabeth; Edmund 
dies, his TUlidow marries William Watſon, the Daughters are 
Leſſoꝛs of the Plaintiff. 

Winnington fo2 the Plaintiff. The deſign of this Con: 
veyance was, that if the Þugband died befoze his Alike, that 
his Iſſue ſhould have it; here Dorothy hath no Title, but the 
Daughters. 

I. When the Freehold determins, 

2. Ik it determins upon the death of , 

3. Tf the Contingent Remainder fail, if the other takes. 

As to the iſt. This Freehold upon which all the Remainders 
depend, determines upon the death of the Husband, becauſe its 
ko their joynt Lives; although a Joint Eſtate to two ſhall be 
intended to the Survivoz, 5 Co. 9. Prudnels Caſe; but if a 
particular Limitation be, its otherwiſe. 

To the 2d. Remainder to the Heirs of the Feme ingendzed 
by the Baron, theſe are TUo2ds of Purchaſe and not of Li⸗ 
mitation, and then contingent, ſo they cannot take, as 1 Inſt. 
22, b. UMhere the Anceſto? takes an Eſlate fo2 Life, the Re- 
mainder over to him and his Heirs, it ſhall be by Limitation 
and not by Purchaſe. There is a difference where the Free- 
hold is abſolute and entire determinable upon Life, and not 
upon a determinable Eſtate fo2 Life, where by poſſibility it may 

| con⸗ 
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continue and conſolidate. An Eſtate to A. fo2 Life, the Re- 
mainder to B. fo2 Life, Remainder to the right Peirs of A. 
they are TUows of Limitation. But not when a determina⸗ 
ble Freehold, as an Eſtate during CUidowhood, Remain: 
der to his right Peirs; here they are Mods of Purchaſe, 
Io Co. 85. Lovies Caſe, Lands given to A. foz Life, Re- 
mainder to B. fo2 Life, Remainder after the death of A. to B. 
and his Heirs. 

To the 3d. Then the Contingent Remainder is deſfroyed, 
3 Co. 20. Boraſtons Caſe. 

Powis fo the Defendant. Here is an Eſtate tail executed 
in the TUife 3 it had been clear if the Mike had died firſt, 

2. It the Eſtate be limited to A. fo2 Like, the Remainder 
to the Heirs of his Body, its an Eſtate tail executed, 1 Co. 
204. and there is no difference in this Cale. 

1. Its within the Moꝛds of Shellies Caſe, 1 Co. 104. be- 
cauſe an Eſtate limited to one fo2 Life is a Freehold indefi- 
nitely, 21 H. 6. 54. a. 33 H. 6. 5. b. 40 E. 3. 20. & 21. It be- 
hoveth not that the Freehold continue 3 and Lovies Caſe cited 
on the contrary part is not to the purpoſe ; the Caſe in point 
is in Perkins ſect. 337. 

2. The (life hath a Freehold fo2 Life. And its like the 
Caſe where Land is given to Baron and Feme, and to the 
8 of the Body of the Feme, and ſhe dies, Dyer 99. Fitzh. 

r. 81. 


Keiling Juſtice fo2 the Defendant. This Eſtate is an Eſtate 
tail ex:cuted ſub modo (viz.) not as to diviſion of the Jointurez 
but it to other purpoſes 3 and ſo all the other Juſtices held, 
and Judgment was given foz the Defendant. 


Hunt verſus Swain. 


19 Plaintiff declares that the Father of the Dekendanrt: 
was obliged to the Plaintiff in an Obligation, and 

that the Defenvant is his Son and Peir; and that the Plain- 

tiff notified to the Defendant, that he intended to ſue him; 

and upon this the Defenvant in conſideration that the Plain⸗ 

tiff would fozbear the Defendant, pzomiſed to pay the Mony 

due upon the Obligation. The Defendant pleads Noo Af- 

ſumpfit, and found ifo2 the Plaintiff. And it was moved in 

arreſt of Judgment, that its not ſald that the Meir was ob- 

liged in the ſaid Obligation with his Father. 
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7:in.r656BR Wild Serjeant fo2 the Plaintiff, That it shall be ſo in⸗ 


Weed tended; and he cited the Cale of Seigntoz St. Paul and his 
Witt er Aike againſt the Earl of Rivers. 


Rivers, The 


Plaintiffs declare, That whereas the Father of the Defendant obliged himſelf to the Plaintiffs Wife, 
dum ſola fuit, in the Sum of 4oo J. for the payment of 2co l. which Father is now dead, and 


the Defendant is his Son and Heir, to whom the Plaintiff repaired, and intimated that he intended = 


the Defendant as Son and Heir for the ſaid Debt; the Defendant upon Conſideration of For- 
bearance aſſumed to pay, &c. And upon Non Aſumpſit pleaded, and a Verdict for the Plaintiff, Ser- 
icant 7wiſden moved in Arreſt of Judgment, becauſe it is not ſaid, that the Father obliged him and 
his Heirs, and therefore it does not appear the Defendant was liable to an Action, and ſo the Con- 
{ideration is void. But adjudged that it ſhould be intended, it being found by the Jury, according 
to Bidwel and. Gat:ops Caſe, Hob. 216. and the Plaintiff had Judgment upon my own fr but 
otherwiſe bẽt Barber and Fox, Trin. 22 Car. 2. B. R. 5 .121•— 8. 1 ͤH 2 fan 76. 1k 


Twiſden Juſtice. By this way Pꝛeſumption thall aid any 
thing 3 but J confeſs that Rolls, when he was Chief Juſtice, 
was of the Dpinton, that it was good in this Caſe after Cer- 
dict; but J conceive the material thing is omitted. 

Windham Juſtice. The Defendant hath admitted himſelf to 
be bound, by the deſire to give time to pay, and therefoze it 
ſhall be pꝛelumed that he was bound, and fo the Plaintiff hail 
have Judgment. 

Keyling Juſtice, The fozbearance ouly will not maintain 
the Action ; fo2 in the Action againſt an Executoꝛ he ought to 
ſhew that he is Executoꝛ, but here its lald that he is Heir; 
as if J (ay a Man to be Executoꝛ, although he hath no Aſets, 
its good. 

Hide Chief Juſtice. There is a grand Difference be⸗ 
tween an Heir and Executo2 3 and it was adjourned, Vid. 
Hob. 18. Woollaſton verſus Web, 1 Leon. 114. Greys Caſe 
cited in Stone and Withypools Caſe, 2 Cro. 602. Bard ver- 
ſus Bard, contra Yelv. 56. Fiſn verſus Richardſon. 


Rogers verſus Maſcal. 


"Mi Reſpas in Aſſault and Impiiſonment. The Defendant 


oy pleads that the 26th of Feb. iu the Palace levies a 
24 2 laint againſt the Plaintiff, and the Defendant as Serjeant of 
the ſaid Court, takes him by virtue of Pꝛoceſs upon this Plant, 
The Plaintiff demurs. 
Offley fo2 the Plaintiff, The Juſtification is by ſeveral 
Proceſs out of the Palace Court, and doth not ſay its by 
Pꝛeſcription o; Letters Patents. | 

2. Its ſaid that Cage levied a Plaint in the nature of an 

Action upon the Caſe, and upon this a Capias iſſued, _ 

| cer 
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Officer returned it. The immediate Pꝛoceſs here is Attach- 
ment by the Goods, where it ought to be a Summons, 
34 H. 6. 49. a. 

: 3 Capias is not a Pyqoceſs within an inferiour Court, be⸗ 
cauſe the Statute which gives a Capias doth not extend to it, 
F. N. B. 92. G. 100. D. The Statute of 19 H. 7. cap. 9. gives 
a Capias in B. R. and C. B. but not otherwiſe 3 and there is 
a difference where the Jurisdiction is general, erronious 02 
vold, Pꝛoceſs doth not erpoſe the Officer to falſe Jmpziſon- 
ment, 10 Co. 76. But otherwiſe its in an inferio2 Jurtsdiction, 
Cro. Car. 394..and 395. Nicholas verſus Walker. 

4. Jt doth not appear the Court had Jurisdiaion. Its ſaid 
generally, that the Plaint was in nature of an Acton, up- 
on the Caſe, and it may be (ſuch an Action as cannot be bzought 
in an fnferio2 Jurigdicion, Mich. 17 Car. 1. Bye verſus Olive, 
Rot. 545. M 548. 

Pemberton fo2 the Defendant. As to the 2d. Its a Court 
of Reco2d which ought to have ſuch Pꝛoceſs. 2. Summons 
doth not lie in an Action upon the Caſe, but a Capizs lies in 
Treſpaſs in any Caſe, and its a general Entry in all Courts; 
and the Caſe of Dye and Olive is not to the purpoſe. To 
the 3d. Summons is not a Pꝛoceſs in an Action upon the 
Caſe, but a Pone, F. N. B. 92, and 93. 

Object. Its not ſaid, quod profert hie in Curia the Letters 
Patents by vertue of which the Court ts held, 

Reſp. The Defendant is only a Bayliff, and cannot have 
them, upon the reaſon in Leyficlds Caſe, and Dyer 29. Sub- 
Leſſee ought to ſhew the Leaſe, but Sub-Colleco2 and Under: 
Sheriff not, 36 H. 6. 14. 22 H. 6. 42. An Jncumbent ſhall not 
ſhew the Title of his Patron, 36 H. 6. 14. 

Object. Its not ſaid of what ſum oꝛ place the Court had 
Juris dict ion. 

Reſp. Its a Court of Recowd and ſo hath Conuſance of 
all Sums; and ſo is the Plea of Conuſance of Pleas, the 
Plaint is not levied of any Sum but generally. As to the 
place, its ſaid to be within the Jurigdicton, and cannot be 
traverſed how many Miles it extends, but only that it is not 
within the Jurisdiction., 

Object. A Capias doth not lie within an inferio2 Jurisdicion. 

Reſp. 1. Admit this Pꝛoceſs doth not lye in an inferio2 Court, 
yet the Court having Jurisdiction the Dfficer is not to be pu- 
niſhed, 10 Co. 76. 2. By the equitable interpꝛetation of the 
Statute of 19 H. 7. cap. 9. it will extend to other Courts. As 
the Statute that gives Debt 22 the Nlarden of the — 

| extends 
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2 Huf. 454. Pe extends to the Sheriff. This Statute of 19 H.7. doth not give 


u xor  abdutta 
cum bonis viri, 


the Capias alone, but at the Common Law where oziginally 


If at the Con- there was not Summons, but a Pone, and then a Capias. Ca- 


mon Law, its 
a Pont; if by 


the Statute, 
Attachment. 


pias is not the Proceſs by this Statute, but the Exigent, 
35 H. 6. 6. a. pl. 9. Capias infinite was befoze and not the Exi. 
gent. Experience ſhews that befoze the Statute a Capias iC- 
ſued fn theſe Courts, Raſt. Entr. 293. a. A Memorandum made 
that the Pꝛocels given by this Statute is an Exigent. 

Twiſden Juſtice, This Exception has been taken, but its 
cured by appearance. 

Windham Juſtice, Jt ſeems Pꝛoceſs in an Action upon the 
Caſe was a Capias infinite. But after it was adjudged fo? 
the Defendant by all the Judges beſives Hide Chief Juſtice, 
who was then dead. 


Memorandum, The firſt day of this Term dyed Sir Robert 
Hide Lord Chief Juſtice, who was a Man expert in the Pleas 
— the Crown, but eſpecially in thoſe which concerned a Juſtice 

Peace, 


Term. 
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There being then only three Judges, 


Sir Thomas Twiſden, 
vi. Sir Wadham Windham, 
Sir Fohn Keeling, 


— — — es 
— — 


Worral verſus Brand and other two Executors. 


of the Exrecuto2s dies, and then the Plaintiff ſuggeſts 
upon the Roll that the other was dead, and upon thts 
there is a Trial againſt the other. 


A Sſumpſit againſt two Executoꝛs. After Iſſue joyned, one 


1 


N 
Sy 4 26. 


And now Jones fo2 the Defendant moved in arreſt of Judg: Eſcape agaioft 


ment, and the Queſtion was, I the death of the one abate 
the Writ as to both, and it ſeemed to him that it did. 


Tot, the death of one ſhalt not abate the TUirit of the other; 
but if it be founded upon Contract, as nihil debet oz ne un- 
ques receavor, &c. there by the death of one the TUrit is abated 
againſt the other. Jn Debt 4 E. 3. 26. b. 50 E. 3. 7. Jn Ac: 
compt, Fitzh. Br. 263. 344. Authozities in the Caſe it keit, 
Plowd. 186. b. Woodward verſus Darcy, 37 H. 6. 16. are 

Caſes in point, 10 H. 4. 18. In Detinue, 2 H. 4. 18. b. 
Pemberton fo2 the Plaintiff, There is no reaſon fo2 this 
difference put by Jones; in 50 E. 3. 7. there it was that he was 
dead befoze the Action, þ ought, and the Mrit was falſe, 
37 H. 6. 16. 4 TUrit'bag bought and it was Pee fo2 the 
Plaintiff, but it was fever argued 3 there is 14 E. 3. but there 
is no ſuch Caſe. As to Plowd. nothing was done, and no Judg- 
ment there given. Cro. Car. 426. Tiffens Caſe, an Action againſt 
two and one dies, and no ſuggeſtion befoze the Venire Fac. 
and pet good. 41 E. 3. 3. Accompt againſt two, and one dies, 
the other ſhall anſwer over, Bro. tit. Reſpondes ouſter pl. 4. 
No reaſon fo2 one mote than * as in Dutlatuzp. uy 
2 8 


two Sheriffs, 
and the one 
dies, Ney 71. 
1. In all Actions of Treſpaſs, which are grounded upon a — 2 
watſon, &c. 
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is no other Action o2 better Bziek, and the Abatement ſhall be 
a miſchief to the Plaintiff, but none to the Oekendant by 
the allowance; . fo2 the Defendant may plead Plenement ad- 
miniſter, and the Pꝛomiſe ſurvives. And there is a difference 
where there are two Plaintiffs and where two Defendants, 
Reſolved by the Court that the TUrit is abated ; and they re- 
lyed upon Woodward and Darcys Caſe, and 37 H. 6. But 
ſee Herns Pꝛeſidents 102. 139. to the contrary. 


Opey verſus Thomaſius. 


1 PO N a Special UAerdia in an Ejectione firmæ of Land 
in Devon, The Caſe was to this effect, Rous ſeized 
of Lands in Fee, by Jndenture makes a Leaſe to Thomaſius fox 
99 pears, if thꝛiee Lives live ſo long. And then ſettles the 
Reverſion upon himſelf in Tail with a power to make Leaſes 
fo2 one, two oz thee Lives, oz fo2 21 pears in poſſeſſion 3 and 
then he leaſes fo2 21 pears to commence after the firſt Leaſe, 
and then conveys over the Reverſion bp Fine; the firſt Leaſe 
determines 3 and the Queſtion was if the Conuſee map aàvold 
this ſecond Leaſe, which, as was admitted, was not within the 
power, becauſe it was not in poſſefſion. + 
Jones fo2 the Plaintiff. There are two Points. 1. Ik the 
ſecond Leaſe be purſuant to the Power in the firſt Indenture. 
2. Avinitting that it is not, then if the Conuſee ſhall avold this 
Leaſe made by the Tenant in Tall. | 
2s to the 1(t. There be two parts of Powers: 1. To make 
Leaſes in Poſſeſſion. 2. Leaſes in Reverſion. Jt doth not 
come within the power to make Leaſes in Reverſion, becauſe 
they are tyed up to ſpecial particulars fo2 any number of years 
1 &c. 6 Co. 33. Leper and Wroths Caſe, Cro. 
1Z. 5. | | 

Object. Its a Leaſe in poſſeſſion, becauſe there ſhall not be 
two Leaſes extended by one and the lame power, and its quaſi 
a poſſeſſion. 

Reſp. 1. Obſerve the intent of the Deed, 2. Jn pleading, 
Poſſeſſion may be of a Reverſion, but not in a Conveyance ; 
fo2 there it ought to be accowing to 0o2dinary Parlance, and 
- -— m_ Matter guides the thing, Cro. Jac. 318. Hawking 

aſe, 

As to the 2d. Tenant in Tail of a Reverſion makes a ſe- 
cond Leaſe after the expiration of the firſt, and then levies a 
Fine to a Stranger, if the Conuſee ſhall avoſd the — 

eaſe, 


— — — — — 


oO — ů — 


Leaſe, and it ſeemed to him he ſhould, 1. It this ſecond Leaſe 
be votd 02 voldable; and he held it was void, 2. It the Co⸗ 
nuſee may avoid it. 

As to the 1ſt. Its void, Weſtm. 2. cap. 1. Tenant in Tal 
fhall not have power to alien not to the pꝛejudice of his Iſſue, 
but otherwiſe its voidable. Tenant in Tail grants a Rent- 
Charge, its void againſt the Iſſue; Tenant in Tail makes a 
Leaſe without reſerving a Rent, its void, Plowd. 436. 12H. 8. 
8. The reaſon of theſe Caſes is, becauſe its an apparent 
prejudice to the Jſſuez; and the Statute doth not meaſure 
the Acts which the Tenant in Tail doth by his Eſtate, but 
with the conſequence of the prejudice that may come to the 
Iſſue by them; and here is an apparent p2ejuvce 3 fo2 if 
he may make a Leaſe in futuro he will depzive his Iſſue of 
the Liberty of Alienation accozding to the Statute, and alſo 
tolevy a Fine. This upon the reaſon ſince the Statutes of 
32 Hl. 8. 4 H. 7. 6 Co. 41. 1 Inſt, 223. this Leaſe is a Clog. 
2. This Leaſe being by wap ol future Jntereſt, the Jſſue is in 
paramount this future Intereſt, fo2 its not an Eſtate until its 
executed, fo2 a Surrender may be notwithſtanding ir. Then 
Tenant in Tail makes a Leaſe in futuro the Statute p2eſerves 
the Iſſue, Cro. Jac. 445. Griffins Caſe. A Leaſe after death is 
void, although a Rent be reſerved, Dyer 279. per Manwoad. 

As to the 2d. The Conuſee ſhall have the ſame poiver, 
Plowd. 437. Smith verſus Stapleton. Feoffee may enter upon 
— 1 Inſt, 46. b. and no difference betwirt Tonuſee and 
Feoffee. 

Object. Dyer 51. Tenant in Tail makes a Feoffment, and 
makes a Leaſe fo2 years. 

Reſp. Mo reſemblance, fo2 when Tenant in Tail makes a 
Feoffment the Tail is diſcontinued, and then the joyning with 
the FeoFee is good. 

Object. Cro. Jac. 692. Croker verſus Kelley, 

Reſp. The Jſſue there had barred the Intail and himſelf, and 
therefoze the Conuſee ſhall not have mote power than the Te⸗ 
nant in Tail himſelf. 

Winington fo2 the Defendant. This Leaſe is purſuant to 
the Power, which is to be regarded at the time of the Crea- 
tian: Poſſeſſion may be applyed when its to take effec in Poſs 
ſeſſion, Jntent of the Parties, J confeſs, Hawkins Caſe in 
Cro. Jac. 318. to be againſt this Opinion, but the Recoꝛd of that 
Caſe doth not warrant it. And Yelv. 222. repozts the ſame 
Caſe wholly different from Crook ; but admit that the Power 
is not purſued, yet 1. This Leaſe is onlp votvable. 2. Mot void- 
able by the Conulee, As 
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As to the iſt. Tenant in Tail makes a Leaſe in futuro 
rendzing Rent, this Leaſe is only voidable. Plowd. 434. is a 
Caſe in point, 1 Inſt. 46. | 

Object. Dyer 279. 

Reſp. Catlin there denies the Opinion of Manwood. It had 
been good although no Rent had been reſerved, till avoided, 
Hutt. 102. 

To the 2d. The Conuſee cannot avoid this Leaſe, Weſtm. 
a. de donis. The Iſſue hath power to elec poſt prolem ſuſci- 
tatam, Tenant in Tail hath power by the Common Law. 
The Conuſee doth not come in in pꝛivity of the Eſtate tail, 
Dyer 51. b. 7 Co. 9. Count de Bedfords Caſe. Tenant in 
Tail makes a Leaſe in futuro, and then levies a Fine, the 
Leſſee enters, the Conuſee enters upon him, and the Fine is 
reverſed, Dyer 263. 

Keyling Juſtice, The firſt Point concerning the Power is 
the pzincipal Point; Tenant in Tail makes a Leaſe in futuro, 
its not void, but voidable only, and the Conuſee ſhall here 
have advantage of Election as well as the Iſſue. 

Windham Juſtice. It the Leaſe be in Eſſe at the time of 
the Settlement. A Leaſe made by the power to commence 
after the Leaſe in being is determined, is good, Dyer 357. 
There is a difference when the Land is in poſſeſſion, and when 
its in Leaſe. Tenant in Tail makes a Leaſe without Rent, 
its not void, but voidable , becauſe there may be Covenants 
in it, and there is alſo Fealty, 8c. 

Twiſden Juſtice, Powers are to be erpounded accoꝛding ta 
the intent of the Parties. Tenant in Tail makes a Leaſe, 
its only voidable, the Conuſee ſhall not avoid it, becauſe the 
Eſtate-tafl is barred, and he cannot come in in puvity; and 
Matter of Election is transferrible, Latch, Arnold and Warners 
Caſe, And it was adjourned. 


Winne verſus Lloyd. See before. 4 yo. 


A UUrit of Erro2 was bzought to reverſe a Common 
Recovery in Wales, and Judgment in the Common 
Recovery is affirmed; and now Williams moved foz Coſts 


ko; the Defendant in the TUrit of Erroz, accoding to 3 Hl. 7. 
cap. 10. Me cited Co. Inſt. 162. Cro. Eliz. Groves Caſe, and 
Cro. Eliz. Penruddocks Caſe 3 and although there is not any 
delay here acco2ding to the Mods of the Statute, yet this is 
to be intended where Execution may be; but here is no Ere⸗ 


cution 
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cution to be had. But the Court denied to give Coſts, be⸗ 
cauſe there is not any delay of Execution; and at the Com- 
mon Law there was no Coſts in a Ultit of Erroz, 


Low verſus Beardmore. 


N Action upon the Caſe againſt the Defendant fo2 falſelp -- 7-2 0 7- 
and malicfouflp indiaing the Plaintiff fo2 a Reſcous, 
And on Not Guilty found fo2 the Plaintiff, 

Powis fo; the Defendant moved in arreſt in Judgment, that 
ſuch Action upon the Cale doth not lie ko; tndicting one fo2 a 
bare Treſpas, and this Indiament was but a Treſpaſs. 

And as to the Objection, That the Plaintiff declared, that 
the Defendant ſcienter indicted him. 

Reſp. Jt is the common Declaration which is falſo & ma- 
litioſe. | 

Windham Juſtice, The Caſe of Langley and Clark was de- 
bated fo2 an Action fo2 an Indiament fo2 taking his Mike with 
an intent to raviſh her; and it ſeemed there fo2 the Oefendant. 

Twiſden Juſtice. In Chamberlain and Preſcots Caſe , it i. 1659 
was reſolved in this Court, that the Acton lies ko: ſuch In. 4. re, 
diament; but the Judgment was after reverſed in the Erche- The Plainci 
quer Chamber; but it ſeemed a hard Cale if the Action ſhould b:oughe ape 
not lie. | upon the Caſe 


f for maliciouſly 
indicting him upon 8 Eliz. cap. 2. for procuring the Defendant to be arreſted in another Mans 
Name, who diſowned the Suit; and the Plaintiff declares that he being a Freeman of London, and 
a Merchant; and reciting the Starute, the Defendant cauſed him falſely and maliciouſly to be in- 
difted upon that Statute. And upon Not-Guilty pleaded, and a Verdict for the Plaintiff, Alen 
moved in Arreſt of Judgment that this Action would not lye, it being only a Treſpaſs in its na- 
ture; and if it ſhould be allowed, it would diſcourage Proſecutors : But notwithſtanding the Plain- 
tiff had his Judgment. 


Keiling fo2 the Defendant. Such Actions would deter Men 


from pꝛolecuting, and he ſeemed to be koz the Defendant z 
but it was adjourned, Vid. poſtea Henley verſus Burſtal. 


Jemot verſus Cooly. 


E of the Demiſe of Sir Ralph Bovey of Lands in 28; - 


Amerſham in the County of Bucks; On JNot-Guilty pleaded, 

the Jury found a ſpecial Uerdic, viz. That Francis Drake 

20 July 1651. fo; 6000 l. granted a Rent-Charge to the Lel- 
ſoz of the Plaintiff of 420 1. a year, and in the Deed = 


— — 
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this Clauſe; And the T5 5 doth grant that if the ſaid 


Rent ſhall be in arrear at any of the days of payment above 
twenty days, that then it ſhall be lawful to and for the ſaid 
Bovey to enter into the ſaid Lands, and the ſame to retain 
until he be ſatisfied the ſaid arrears. The Rent is behind at 
one of the days, and the Leſſo2 enters and demiſes to the 
Plaintiff, 

Jones fo2 the Plaintiff, The ſole Queſtion is, if the Leſſo2 
of the Plaintiff hath anp intereſt in the Land it ſelf by theſe 
Cows. Here its not any Queſtion, Jf the Intereſt granted 
be an Jnheritance, Freehold o2 Chattel, becauſe Sir Ralph 
Bovey is alive; but that this Eſtate is an Intereſt, Littleton 
ſect. 327. There its not a Condition, becauſe then he ought 
to avoid the whole Eſtate by his Entry, 1 loſt, 217. This In⸗ 
tereſt is a Chattel created by the agreement of the Parties. 
Littleton doth not put it by Deed indented, but it ought to be ſo 
intended; koz a Feoffment in Fee rendzing Rent cannot be 
without Deed, becauſe not good by way of reſervation, 1 Inſt. 
143. Jt hath been held that a Rent upon a Feoflment may be 
by Deed Poll, DoR. & Stud. 74. 11 H.7.22. 14 H. 7. 36. This 
Intereſt is a Chattel, becauſe its a Penalty annered to the 
Rent, Cro. Jac. 510. Havergil verſus Hare. 

Object. Its a Fee, becauſe peirs is in, and then it doth 
not paſs without Livery, 

Reſp. Theſe wows do not deſign what Eſtate , but who 
ſhall have the Remedy. 

Authozities in the Point, Hill. 13 Jac. C. B. Rot. 868. Brown 
verſus Hagger, cited in Price and Vaughans Caſe, It Tenant 
by Elegit make a Leaſe to-try a title, its good, although he 
hath an incertain Intereſt, 1657. B. R. Harriſons Caſe, the 
Caſe of a Tenant right. 

Thurſby fo2 the Defendant. It cannot be a Chattel Jnte- 
reſt becauſe incertain, Litt. Sect. 380. Bratton, Britton, &c. 
do not mention any ſuch incertain Jntereſt, 37 H.6. 26. Quas 
tenuit dum ſola fuit, quamdiu ſe bene geſſerit, 4 Co. 30. Du- 
rante viduitate, Bro.Leaſes 67. Pet.Bro.ſeCt.462, & 463. ibid. & 
468. But it doth not appear that Livery was made, 14 H. 8. 
10. & 14. 8 Co. 96. Cordels Caſe, Jt cannot be raiſed by 
Gzant, x Inſt. 42. and the reaſon is becauſe ſuppoſe the Land 
will not anſwer the Debt, then it ſhall be a perpetual Chattel, 
pet 258. Green verſus Edwards, at ſome times it may be created, 
I. By Parliament, as Tenancy by Elegit. 2. Things in a 


Gzant may be ſo, as a Rent, 11 AC. pl. 8. Common 17 Aſſ. 
pl. 7: Jn the Caſe of the King, 8 H. 4.17. Quamdiu in pro- 
priis 
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priis manibus, becauſe no other Crrem requiſite, but here 
its in the Caſe of Land. 3. In Cale of a Till it may be ſo 
granted, Cro. Eliz. 315. Cordels Caſe, 3 H. 7. 13. 4 Co. 82. 
4. Jn a Feoffment upon Condition to hold till the Feoffee be 
ſatisfied, &c. Litt. ſect. 327. 44 Aſſ. pl. 3. Plowd. 524. Fitzh. 
Barr.280 & Done 210. but this is only as a Pledge, and not an 
Eſtate. Ji Cale of a Repleviy, a Condition map be ſo, 1 loſt. 
146. Fortior eſt obligatio hominis quam legis. Its not an Eſtate 
fo2 pears, no2 a Freehold. Not a Freehold, 1. Becauſe it com- 
mences in futuro. 2. Its without Livery, and therefoze its 
only an Eſtate at Mill, and its not found that its not deter- 
mined. Tenant at Till cannot make a Leaſe to try his Title 
againſt his Leſſoz, Blunden and Baugbs Caſe; and here the De- 
fendant enters by Command of the Leſſoz. 

Twiſden Juſtice, The Caſe cited of Brown and Hagger is 
material. Wn 

Windham Juſtice. The Leſſo2 Hath only an Eſtate at Mill. 

Keiling Juſtice, The Cale of Littleton cannot be maintained 
by reaſon, but only by the Authozity of the Authoz. And it was 
adjourned, Vid. poſtea. 15 


Marke verſus Johnſon. 


4 an Ejectment. Dn Not-Guilty pleaded, the Jury found 
a ſpecial Aerdia, which was in effect, That a Leaſe is 
made by the King fo2 years, pꝛovided that upon Mon payment 
of the Rent the Leaſe ſhall be void. And the Queſtion was, Jf 
the Rent is arrear, the King may grant this Term de novo 
without finding by Office that the Rent was unpaid at the day, 
Keiling Juſtice. The Statute of 24 Jac. cap. 25. makes an © © 25. 
alteration of the Common Law; foz now a Leaſe ſhall not be 
void, as before 5 but now an Office ought to be found, that 
the Rent is not paid, and here is no Dffice found: But upon 
this ſpecial Uervia there is a ſpecial Concluſion, and therefoze 
good enough. But it was adjourned, 


Thatcher verſus Ullocke. 


N Treſpaſs Quare clauſum fregit. The Defendant pleads, -  -- 
that H. 8. was ſeized in Fee, and ſo the Lands dilcended 
to the King that now is, and that he as Servant, &c. The 
Plaintiff replies, that H. 8. _ to the Plaintiff, and doth 
not 
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not traverſe the dying ſeized of King Charles the Firſt, and it 
might come to the King otherwiſe, Dyer 170. 

Twilden Juſtice. A Traverſe needs not, and if it came to 
the King again, this ought to be ſhewn in the Rejoynder ; the 


laſt Seiſin ſhall be traverſed, if it might be gained by Diſſeiſin. 
Adjourned. 


| The King verſus Wagſtaffe, and others. 


Sce before Wh and others, Citizens of London, being (won 

Leicbes Caſe. og + upon a Petty-Jury at the Seſſions at the Old-Bayly 
to try Goſſe and divers others, indicted upon the late Statute 
of Confozmity, refuſed to find the Parties indicted guilty, con- . 
trary to their Evidence, which in the Opinion of the Judge 
was full and pꝛegnant; and upon this the Court fined them 
100 Marłs a-piece, and odered them to be ({mpaiſoned till they 

paid the (aid Fine. And now they bzing a Habeas Corpus, and 

upon the Return of this, all this whole Matter appeared, and 
upon mature Conſideration they were remanded. 

12 C9. 23. And by Juſtice Keiling (who was in the ſame Court, and 

3 pu- Cave the Rule at the ſame Seſſions f02 the ſame Fine and 

Star- Chamber. Impꝛiſonment) Its clear that the Law is ſo; yet ſee Hol- 
linſhead Chron. par. 1, lib. 2. cap. 4. fo. 155. and part 2. 1405, 
and 1126. Throckmortons Caſe, and Lecches Caſe befoze. 

And bp Twiſden Juſtice. The Judge is intruſted with the 

Liberties of the People, and his Saying is the Law, and a 
Man cannot have a Bill of Exceptions at the Common Law, 
till Weſtm. 2. And now this doth not lie in Matters of the 
Crown. And ſo it was adjudged, that the Return was cſuf- 
ficient, and the Pꝛiloners were remanded. 


Term. 


Term, Mich. 17 Car. II. B. R. 


Plague in London; and in this Term no ſpecial Verdict 

was argued, nor Judgment given upon any Demurrer, 
or ſpecial Verdict by Order and Proclamation. And only two 
Returns of the Term kept, that is to ſay, OFabis & 15 ini, 
And this Term Juſtice Keiling, who was pui ſne Judge, was made 
now Lord Chief Juſtice, and Sir William Moretoz Knight, the 
Kings pui ſue Serjeant, was made a Judge in the place of Juſtice 
Keiling. 


T' I'S Term was adjourned to Oxford by reaſon of the 
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Intr. Hill. 165 1. Rot. 1732. 


Thomas Corbet Plaintiff, Francis Stone Defendant. 


of Robert Slingſby Eſquire, of one Meſſuage, 200 Acres 

of Land, 60 Acres of Paſture, 40 Acres of Meadow, 
20 Acres of Mood in Barkeway,dated the 1 1th of Auguſt, 1651. 
Habendum fo? ſeven years from the roth of Auguſt aforeſaid. 
The Defendant pleads Not-Guilty, And the Jury at the Bar 
gave a ſpecial Uerdic. 

As to the Houſe and 60 Acres of Land, ac. That Frances 
Dutches of Richmond was ſeized thereof in Fee, and being ſo 
ſeized, June 1632. 8 Car. 1. By Indenture made between her 
of the one part and John Lord Pawlet, Sir Edward Gourdor, Sir 
Edward Hungerford, and Sir Richard Young of the other part, in 
conſideration that Henry Prannel, her late Huſband, did out of 
his affection convey (amongſt others) the Lands in queſtion to 
her and her Heirs, and that ſhe had no Iſſue of her own to inherit, 
ſhe by way of loving Contribution thought fit to convey the 
ſame to his next Heirs, and for execution thereof did demiſe the 
ſame to the ſaid John Lord Pamlet and the reſt. To have and 
to hold to them from thenceforth for 40 years, if ſhe lived fo 
long, in Truſt that ſhe might receive the profits during her life : 
And after her deceaſe, then the one moiety thereof ſhall be, re- 
main and come unto Mary Clark, Wife of Joln Clark Eſquire, 
eldeſt Siſter of the ſaid Henry Prannel, and the other moiety 
unto Joax Brook Widow, ſome time the Wife of Robert Brook 
_— deceaſed, and to their Executors, Adminiſtrators and 
Aſſigns ſeverally and reſpectively for and during the term of 1000 
years from the death of the ſaid Frances. 

Trin. 10 Car, 1. Aﬀer a certain Fine was levied with Procla- 
mations, &. by the ſaid Jobn Clark and Mary his Wife, and 
find it in hec verba. 


1 Ejectione Firmæ. The Plaintiff declares upon a Demiſe 


And 
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a its of the Moiety of the Manor of Newſili, &c. and other 
Lands. 

That afterwards the 21ſt of February, 1634. By Indenture 
between the ſaid Joan Brook of the one part, and Fraxces 
Brook and Katharine Brook of the other part, The ſaid Joan 
Brook did thereby recite the ſaid Indenture made by the ſaid 
Dutches and the Grounds thereof: And did grant unto the 
ſaid Frances Brook and Katherine Brook her two Daughters the 
ſaid Term and Intereſt of 1000 years in the ſaid moyety. 

That the 34 of June, 1637. The ſaid Dutches and Henri 
Brook did ſeal and deliver an Indenture made between her and 
one Denzil Hollis, and Dorothy, his Wife, and the ſaid Henry 
Brook of the one part; And Sir Richard Young and Edward Sa- 
vage of the other part, Whereby in confideration of her near 
Alliance to the Noble and Princely Family of the Howards, and 
the ſupport of the high Titles and Dignities that may come 
and deſcend to Thomes Howard, Grandchild and Heir apparent 
of the then Earl of Arundel, ſhe covenants with Sir Richard 
Toung and Savage, that ſbe will before St. Andrews day next 
levy a Fine of all thoſe Manors of Newſils, and of all other her 
Lands in the County of Hartford, to the uſe of her ſelf for Life, 
afterwards to Thowas Howard aforeſaid for Life, Remainder to 
his firſt Son, ec. in Tail Male, ec. with divers Remainders 
over. | 

Trin. 13 Car. 1. The Fine was levied, &*c. 

That the Dutches at the making of the Deed, 21 Feb. 1634. 
and at the Fine levied continued Poſſeſſion. 

And that Sir Richard Young in the firſt Deed, and Sir Ri- 
chard Young in the Fine is the ſame perſon. 

Dit. OFobris 1639. The Dutches dyed. 

3 Nov. 1639. The ſaid Thowas Howard the younger, now 
Earl of Arundel entred,claiming by the ſame Fine and Indenture. 

That after the ſaid Fine levied and before the Ejectment 
Leaſe, the Intereſt of the ſaid Mary Clark and of the ſaid France: 
Brook, and Katherize Brook to the Lands in Queſtion, came 
to the Leſſor, Robert Slingsby. 

Afterwards and before the Ejectment Leaſe the ſaid Joan Brook 
died Iuteſtate. 

Afterwards, &c. 30 Juni 1651. Adminiſtration was com- 
mitted to the ſaid Robert Slingsby, who afterwards upon the 
Poſſeſſion of the ſaid Earl, did enter and was poſſeſſed pront, 
Fc. who the ſaid 11th of Aug 1651. made the Leaſe to the 
Plaintiff prout in the Declaration, who was poſſeſſed until the 
Defendant Stone did by Command of the faid now Earl of A- 
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rundel enter upon him, and actually eject him. And if for the 
Plaintiff, for the Plaintiff; and if for the Defendant, for the 
Defendant. ; 

Glyn Serjeant. J pzay Judgment fo2 the Plaintiff, 

The Points are. 1. TWhether the Eſtate limited to 1. Mary 
Clark, 2. Joan Brook, be good, and what kind of Eſtate: 

2. Whether the Fine levied by Mary Clark, and her Hug: 
band, 10 Car. 1. do operate any thing upon her Intereſt: 

3. Whether the Fine levied by the Oucheſs doth turn the 
Eſtate of the Siſters to a Right, ſo that they can any wap be 
barred thereby by that Fine and Non-Claim ? 

4. Whether a good Title be found by the Jury fo2 the Lel⸗ 
lo Mr. Slingsby ? 

1. Point. J conceive the Limitation to Mary Clark and 
Joan Brook is a good Remainder foꝛ 1000 years, 

Every Deed ſhall be taken moſt ſtrictly againſt him that 
makes it. And if it cannot take effect as the parties expꝛeſs; 
vet it ſhall take effect as it may, rather than the Deed ſhall be 
void, Bredons Caſe, 1 Co. 76. If Tenant fo2 Life, the Re- 
mainder in Tall, the Remainder over, Tenant fo2 Life and 
he in the firſt Remainder levy a Fine ſur conuſance, &c. to 
another in Fee, who renders a Rent-Charge to the Tenant 
fo2 Life, reſolved this is no Fozfeiture oꝛ Diſcontinuance; ut 
res magis valeat quam pereat. And the Law conſtrues this, the 
Gzant of the Remainder Man firſt, and after the Gzant of 
Tenant fo2 Life, 38 H. 8. Bro. Fine 118. there cited. If Te- 
nant in Tail, and A. levy a Fine to a Stranger, who grants 
and renders to A. fo2 years, rendzing Rent, and by the ſame 

Fine grants the Reverſion to Tenant in Tail and his Peirs, 
this is good. And although all be by one Fine in an inſtant, 
pet in Judgment of Law the Leaſe pꝛecedes the Gzant of the 
Reverſion, ut res magis valeat. 

30 Aſſ. pl. 47. If Tenant fo2 Life, and he in Reverſion in 
Fee makes a Feoffment by Parol, it ſhall be the Surrender of 
Tenant fo2 Life, and the Feoffment of the Reverſioner, But 

ik by Deed,otherwiſe, Vid. 6 Co. 14. 15. Treports Caſe applied. 

In this Caſe it appeares, that the Intention of the Ducheſs 
was to give an Eſtate fo2 1000 years,and the Moꝛds are, And 
after her deceaſe, then the one moiety (hall be, remain and come, 
&c. And the (cope of the Deed was that ſhe would advance her 
Neeces, being the Siſters of Prannel her former Þusband. 

1. Object. That no Eſtate paſſed becauſe its by Jndenture, 
and the Siſters not Parties, and ſo they cannot take, Hob.313. 
Winſmores Caſe, 314. Greenwood. 

Reſp. 


Term. Paſch. 1653. C. B. 143 


— — 


— er 


Reſp. The difference will be between a pꝛelent Eſtate and 
an Eſtate in Remainder. Its true, he that is not Party to 
the Indenture cannot thereby take a pꝛeſent Eſtate, but may 
take by way of Remainder. Lit. ſect. 374. p2oves this, where 
he puts the Caſe, It a Man by Jndenture grant an Effate to 
H. fo2 Life, the Remainder to another in Fee, upon Con- 
dition, this is a good Remainder, and he ſhall be bound to per⸗ 
fozn the Condition though he was no Party, 1 Inſt. 23 1. 
Coke on this Section takes this very difference that J have 
taken. And Hob. 3 13,3 14. are Judgments in the very point, with 
that difference. Green woods Caſe was, Loꝛd Sturton ſeiſed in 
Fee, by Indenture demiſed to Thomas Hobart, Habend. to the 
(aid Thomas Hobart and Michael Hobart, and to one John 
Hobart and Henry Hobart, the Sons of Thomas, fo? Term of 
their Lives, and the Life of the longer liver of them ſucceſſive. 
Reſolved by the Court upon great debate, that none could 
take immediately, but Thomas Hobart, becauſe he is only Party 
to the Deed, and the reſt not named but by the habendum, 
then they cannot take but by way of Rematnder ; yet in this - + 2 
Caſe they could not ſo, becauſe of the incertainty who ſhoula 
take firſt, accoꝛding to the Book of 20 Eliz. Dyer. the wozds be⸗ 65 
ing omitted prout nominatur in Charta, and the ſame differente 
agreed in Green woods Caſe, fol. 314. 

Object. That the Siſters were not named in the Pie⸗ 
miſſes 

Reſp. That is not material; and in truth when a Remain- 
der is limited its moſt pꝛoper to come in the Habend. and it 
cannot be otherwiſe; and the Caſes befoze cited grant the 
Eſtates in the Habend. The Common Conveyances of Eng- 
land pzove it; A Leaſe fo; Life to A. Remainder to the Right > 7-7 * 
Þeirs of J. S. -Go:#r-Bredon+Eafe, &c. Plow. 160. a. Tracy 
and Nicholſons Caſe 99. An Eſtate may be granted in the Ha- 
bend. to whom none is in the Pꝛemiſſes. So J conclude this 
Point, that Mary Clark and Joan Brook have a good Remain- 
der koꝛ a 1000 years. 

1, Becauſe the Szant ſhall be expounded beſf fo2 the 
Gzantees. 

2, Becauſe of the Intention. | 

3. It hath a pꝛeſent Eſtate to ſuppoꝛt it. /. 457 I f ar oma L . 

Now the next queſtion upon this Point will be, That kind of 
Remainder this is, viz. Whether a Remaider veſting preſently 
02 a Contingent ? | 

It is a Contingent Remainder. Foz the Leaſe made by the 
Ducheſs to the Low Pawler, &c. is fo2 foztp pears, if — 
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live ſo long; and after her death, to come, remain and be ag 
to one moiety to, &c. ſo the Remainder is not aiter the end 
of the Term, but after the death of the Oucheſs, which may 
be within the koꝛty years, 02 after the foꝛty years 3 ſo that its 
doubtful whether the Remainder will veſt eo inſtanti that the 
pꝛecedent particular Eſtate ſhall end 02 not. 

Jn which Caſe by the Rule of our Books the Remainder is 
contingent, 3 Co. 20. in Boraſtons Caſe, If one grant to 
J. S. fo: Life, Remainder to the right Heirs of J. D. this is 
a contingent Remainder, viz. Its a good Remainder if J. D. 
dies in the life of J. S. but otherwiſe ik] S. dies befoze this veſt. 

10 Co. 47. Lampets Caſe, A Termo2 deviſes his Term 
to A. fo2 life, Remainder to B. Its there agreed that this is 
a contingent poſſibility. Upon the ſame realon, if A. ſhall live 
after the Term, the Remainder ſhall never veſt ; but ik during 


the Term he dies, it ſhall veſt. 


Jn Plowd.the Caſe put in Colthurſts Caſe,A Leaſe is made to 


A. fo Life, the Remainder to B. fo; Life; if B. dies befoze A the 


Remainder to C. fo; Life, this is a good Remainder upon a 
Contingency, viz. if B. dies befoze A. 

So in our Cale the Leaſe is made to the Lozd Pawlet and 
others fo fo2ty years, if the Duchels live ſo long, and after 
her death the Remainder to Mary Clark and Joan Brook fog 
1000 years 3 this is a contingent Remainder; foꝛ the particular 
Eſtate on which it depends is the Eſtate fo2 fozty years, which 
may 02 not determine befoze her death; if it determine befoze, 
then the Remainder, as a Remainder, is gone. 

Object. By Bꝛother Bernard would ſeem to object that this 
Rematnder ſhould not be good becauſe of that manner of Li⸗ 
mitatfon ; fo2 its not to begin after the fo2ty years, but after 
the death; and ſo the Life of the Oucheſs tnterpoſed, and 
compares it to the Caſe put in Colthurſts Caſe, Plowd. 25. 
I the Eſtate be limited to A. fo2 Life, and after the death of 
A. and one day after, to remain to D. fo; Life, thats a void Re: 
mainder, which is Law. 

Reſp. But the Reaſon is becauſe there is no pꝛobability fo2 
the Remainder to veſt when the particular Eſtate ends, which 
is a neceſſary incident to every Remainder : But there is a 
Poſſibility in our Caſe, foz if the Oucheſs dye within the fo2ty 
years, then the particular Eſtate ends when the Remainder 
commenceth. This is expzeſly agreed in 3 Co. 20. Boraſtons 
Caſe. It a Leaſe be made to A. fo2 twenty years, if B. ſhall 
ſo long live, and after the death of B. a Remainder over in 
Fee, this Remainder is void, becauſe if the Remainder on 
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be good, then ſhall the Fee ſimple be in abeiance, which the 


Law will not (uffer. But if the Remainder had been foz | »:/ - 


years it had been good, fo2 that may be in abeiance 3 and ſo 
he concluded the firft Point. 


2. Point. Now the Eſtate being thus ſettled (viz.) a Re- 
mainder fo2 1000 years ta Mary Clark after the death of the 
Duchels, The Jury find that afterwards Trio. 10 Car. a certain 
Fine with Pꝛoclamations thereof made accoꝛding to the koꝛm of 
the Statute by the ſald John Clark, and the ſaid Mary Clark hig 
Ute in C. B. the Tenour whereof followeth, and recites in 
hæc verba, &c. whereby it appears, that Thomas Roper Eſqz 
and Robert Pickring were Plaintiffs, John Clark and Mary his 
{life Defozciants. The Fine was of the Moiety of the Ba- 
no2 of Newſils Rookey, Walter Andros and Berwick, eight 
Meſſuages, four Cottages, and thꝛee Tofts, and divers num⸗ 
bers of Acres in Barkway, Barley and Royſton; ſo the Point 
is whether Mary Clark by this Fine hath paſled awap her Jn- 
tereſt; 02 extinguiſhed it in the Lands in Queſtion : And he 
held ſhe had not. | 

1. Becauſe its not found that the Fine was levied of the 
Lands in Queſtion, and if it be not found, being matter of Fac, 
the Court will not pzeſume it. | 

Object. That it appears that the Fine is levied of Lands of 
the ſame name, and in the ſame place; as are mentioned in 
the Indenture of June, 1632. 

Reſp. It it were ſo, unleſs the Jury find it to be the ſame 
Lands, the Court cannot pzeſume it; fo2 it may be of Lands 
of the ſame name and in the ſame place, and pet not the ſame 
Lands; and the Pꝛeſumption is againſt it; fo2 if it had been 
the ſame, the Jury would have found it ſo: And it were dan⸗ 
gerous fo the Court to ſupply it by Jntendment, fo2 thereby 
they might ſubjec the Jury to an Attaint. 

2. But in truth it doth not appear the Fine was levied of 
7 in the ſame place oꝛ name, as in the Indenture of June 
1632. | 

Fo2 the Lands given Mary Clark by the Indenture are the 
Moiety of the Manoꝛ of Newſils, &c. ſituate in the Pariſhes of 
Barley, Read and Royſton fn the Counties of Hartford and 
Cambridge, o; one of them; and the Fine is of Lands in the 
County of Hartford, and fo non conſtat whether the ſame, 


A 


2. Ad⸗ 


Term. Paſch. 1653. C. B. 


2. Admit the Fine were of the ſame Lands; pet J con- 
ceive the Eſtate of Mary Clark is neither given away oz ex - 
tinguifhed. 

The Caſe fo2 that is, 

The Lozd Pawlet is Leſſee fo? fozty pears, if the Ouchels live 
ſo long, this is in Truſt that the Duchels might receive the 
pofits, the Remainder after the death of the Ducheſs to Mary 
Clark fo2 1000 years. The Duchels being in poſſeſſion, Mary 
Clark levies a Fine to a Stranger ſur conuſance de droit come 
ceo, c. 

1. Nothing paſſeth from Mary Clark ; fo: Mary during the 
Life of the Ducheſs, hath not any Jntereſt in her to grant ; 
fo2 the Remainder being Contingent fs not grantable over, 
10 Co. 47. Lampets Cale, reſolved, De vile ofa Term to A. fo2 
life, and after his death to B. this being but a poſſibility is 
not grantable during the life of A. and pet this is an erecu- 
toꝛy deviſe, which is much favoured, 4 Co. 66. b. in Fulwoods 
Caſe accowingly, and 8 Co. Mathew Mannings Caſe. One de⸗ 
viſes a Term to Baron and Feme fo? one and twenty years, 
Remainder to the Survivo2 of them; neither Baron no2 Feme 
during their joynt Lives may grant this over; lo that with 
ſome clearnefs he held that the Fine doth not give the Eſtate 
of Mary Clark, becauſe its not grantable. 

2. This Contingent Remainder is not by the Fine either 
releaſed oz extinguiſhed, 10 Co. 48. in Lampets Caſe, its ſatd, 
that a Right oꝛ Title to a Freehold o2 Inheritance, whether it 
be pꝛelent oꝛ future, may be releaſed in five manners. 1. To 
the Tenant of the Freehold in Deed oz in Law without Pꝛi⸗ 
vity. 2. To the Tenant in Remainder. 3. To him in Re- 
verſion without any Puvity; but an Eſtate cannot be enlarged 
ſo, 4. To him that hath a Right only in reſpec of Paivity, as 
if a Tenant be diſſeiſed and the Lo2d releaſe the Services to 
the difſeiſee. 5. In reſpec of Puvity without Right. But in 
our Caſe the Conuſees of the Fine levied by Mary Clark have 
not any of theſe Qualities, fo2 they have neither Eſtate in the 
Land, in Queſtion, no2 Pꝛivity, o2 Right, &c. therefoze the 
Fine cannot operate by way of Releaſe. 

3. By way of Extinguichment oz Eſtoppel it cannot be; 
fo? the Right in Remainder is not in the Conuſo? 3 and it is 
not an Eſtoppel to any but thoſe who claim under the Co⸗ 
nufees of the Fine; ko; an Eſtranger ſhall not take advan- 
tage of it, becauſe its not recipzocal, Vid. 2 Co. Bucklers 
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Cale. 


3. Point. 
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3. Point. Ik the Fine levied by the Ducheſs to Sir Ri- 
chard Young puts the Remainder to a Right, ſo that fo? 
default of Entry within five years, this is a Bar, oz the Re- 
mainder is deſtroyed, J hold that the Fine doth nat touch 
neither the Eſtate fo2 fozty years, no2 the Remainder fo2 1000 

cars. | 
F As to that, the Caſe is, the Low Pawlet and Sir Richard 
Young are Leſſees foz foꝛty years, if the Ouchelſs live ſo long, the 
Remafnder over to the Siſters. Now the Clauſe in the In⸗ 
denture is, that the Ducheſs ſhall take the P?ofits, and the 
Continuance in poſſeſſion makes her Leſſee at ill to the Low 
Pawlet and Str Richard Young. | 

Now that ſhe is Tenant at CUill, Vid. 1 Inſt. 27 1. a. Ik H. 
enter into Lands by the conſent of the Dwner, he is Tenant 
at Mill, Littl. 108. H. makes a Feoffment in Fee upon Con⸗ 
dition to perkozm his Will, and the Feoffo2 enters, Little- 
tons Opinion is, that he is Tenant at ill; Coke is of that 
Opinion, and ſo upon debate it was reſolved, Hill. 11 Car. 1. 
B. R. betwirt Wilkinſon and Meriam, Cro. Car. In Caſe 
of a Boztgage the Perception of the Pꝛofits doth make the 
Moztgago: become Tenant at Till to the Boztgagee, and 


there adjudged that the Boztgagee might deviſe the Lands, 


{ x 
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Cro. Jac. Powſeley and Blackman; ſo that the Ducheſs here 
hath a rightful Poſſeſſion, and a Fee-ſimple in the Reverſion; 
And then J conceive the Fine doth not ſtir any of the Eſtates 
fo2 years, fo2 theſe Reaſons, | | 
1. Becauſe its a Fine which wozks by way of G2ant, and 
if there be an Eſtate large enough in the Ozantoz to ſatisfie 
the Szant, the Law will never expound it a Tozt, if it may 
be otherwiſe. Mow the Ducheſs by Fine grants a Fee- 
ſimple, and ſhe hath a Fee-ſimple to grant#and therefoze 
no wong: Upon this Reaſon its in 1 Co. 76. Bredons 
Caſe, Tenaut fo2 Life, Remainder in Tail, Tenant fo2 Life 
and he in the firſt Remainder levy a Fine to a Stranger, 
adjudged there that its not any Foꝛkeiture of the Eſtate fo2 
Life, neither any Diſcontinuance of the Remainder, becauſe 
its by Fine; pet in this Caſe, if it had been by Feoffment 
without Deed its there agreed to be a Foxfeiture and Dil⸗ 
continuance. But any Eſtate by Fine that operates by way 
of Gzant, the Law to avoid wong expounds it ſo, That 
every one grants that that he may lawfully grant, 10 Co. 
98. Sir Edward Seymors Caſe. Upon the ſame Reaſon, if 
Tenant in Tail bargain and ſell - Fee, and then 3 a 
2 ines 
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Fine, this Fine ſhall wok no Oilcontinuance oz Crong. But 
the Law to avoid a Tozt doth expound it to operate upon 
the baſe Fee that was fozmerly granted, which wꝛought no 
Diſcontinuance, as its there adjudged; and yet if the Fine 
had been levied befoze the Bargain and Sale, there it had 
been a Diſcontinuance 3 fo2 then the Law had had no means 
to expound it otherwiſe. 

2. Reaſon. Becauſe the Ducheſs being Tenant at Till 
continues the Poſſeſſion, as well at the time of the Fine 
levied, as after, even to her death; and the Poſſeſſion of the 
Tenant at Till is the Poſſeſſion of him in Remainder , 
and this pzeſerves the Eſtate without any TWrong done to 
it, oz turning it to a Right, 1 Inſt. 270. The Poſſeſſion of 
the particular Tenant is the Poſſeſſion of the Leſſoz, and 
the Poſſeſſion of the Remainders. The Poſſeſſion of a 
Guardian in Chivalry oz a Guardian in Soccage is the Pol⸗ 


ſeſſion of him in Reverſion, 20 Miles ge 161, 20 Alles 
pl. 2. 22 E. 4. 14. a. &c. And the Poſſeſſion of H Tenant 
at TAlill doth much moze intitle him in Reverſion to the 
Poſſeſſion than any other. Fo2 if Tenant at Til commit 
any voluntary Nlaſt and dies, and his Meir enters, in ſuch 
Caſe the Leſſoz may have an Action of Treſpaſs vi & armis, 
&c. without any Entry, Litt. ſect. 82. 5 Co. 13. 10 E. 4. 18. 
21 H. 7.12. But in Caſe of Tenant at ſufferance the Lel⸗ 
ſoꝛ cannot have Treſpaſs without Entry. Hence follows that 
the Poſſeſſton of the Duchels is the Poſſeſſton of the Leſſoz, 
ſo long as the Will continues. The levying of the Fine by 
the Duchels is no determination of the TUil, fo2 che conti⸗ 
nues her Poſſeſſion (till 3 and the leuying of the Fine by her 
is a lawful Ac, and a lawful Act ſhall never determine the 
Till, 1 Inſt. A Leaſe at Tilt reſerving the Trees, &c. 
Ik the Till be determined yet her continuance in Poſſeſſion 
makes her Tenant at ſufferance, which ſtill continues the Pol⸗ 
ſeſſion of the Leſſoz. And the Fine being a lawful Aa doth 


— —— 


not turn the Eſtate to a Right, 9 Co. 104. Podgers Caſe, 


10 Co. 96. Seymors Cale. 

The 3d. and main Reaſon. Becauſe the Fine is levied to 
Sir Richard Young, who is one of the Leſſees fo2 years, and 
by the Statute of 27 H. 8. cap. 10. the Eſtate of Sir Richard 
Young is erpteſly ſaved, as appears by 7 Co. Lillingſtons 


Caſe. Jef there be Leſſee fo2 years to the uſe of another, and 
the Leſſo2 infeoff the Leſſee fo2 pears to Uſes, the Term fo2 
pears is ſaved bp the Pꝛoviſo of the Statute. 


So if the 
L027 
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Lom infeoff a Copyholder to the uſe of another, the Copp- 
holders Eſtate is pzeſerved. Then if the Eſtate of Sir Ri- 
chard Young by expꝛeſs Proviſo of the Statute of 27 H. 8. ig 
ſaved, and no wong done to it, it follows that the Remainder 
is not touched. 


The Concluſion. It by the Fine no wong is done, and the 
Eſtate fo2 years not turned to a Right, then no Bar can be, 
and no Claim is neceſſary; and this is reſolved 5 Co. 124. 
Sanders Caſe, cited to be adjudged in Saffines Caſe, It a Man 
hath a future Jntereſt, and the Leſſoz is diſſeiſed, and the Dil⸗ 
ſciſo2 levies a Fine, the future Intereſt is not touched, and 
becauſe its not turned to a Right he is not bound to make 


149 3 
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Claim. And the Caſe put out of Plowd. 373. Stowels Caſe. ;+- 
Jf H. levy a Fine in which another hath Title of Common, 292 


and five years paſs, the Commoner is not barred, becauſe the 
Fine doth not do any wꝛong to it. 

3 Co. 79. Farmors Caſe, Agreed that a Fine and Non: 
claim doth not bind the Eſtate, but the Right; and therefoze 
when the Fine doth not turn the Eſtate to a Right there 
needs no Llaim, 9 Co. 105. Margaret Podgers Caſe. 

2d. Reſolution. That no Fine bars any Eſtate in Poſſeſſion, 
Reverſion 02 Remainder, which is not diveſted and put to a 
Right; and there its alſo ſaid, that he that at the time hath not 
any Title of Entry ſhall not be barred, lo the Poſſeſſion conti⸗ 
nuing in the Leſſees, and not being turn d to a Right, there its 
not touched no2 barred by the Fine. ; 

4th. Reaſon. Becauſe the Remainder limited to Mary Clerk 
and Joan Brook is contingent, ſo thar at the time of the Fine 
levied its not veſted in them, but in the cuſfody of the Law, 
in which Caſs a Fine levied by a Stranger doth not bar 
it, 9 Co. Podgers Caſe, Jt is (aſd when the Eſtate is (a 
ſetled, that he who claims the Jntereſt of it, cannot by any 
poſſibility enter and make his Claim he ſhall not be barred by 
the Statute 3 fo2 its not reaſon that he ſhall be barred by 
Non-clatm who is not guilty of any Latches 3 and therefoze 
H. who had a future Jntereſt at the time of the Fine levied 
ſhall not be barred, So in the Caſe of Feoffee upon Condf- 
tion, if he levp a Fine, and five years paſs, and then the Con:- 
dition is bꝛoken, he is not barred; And now in our Caſe at the 
time of the Fine levied the Siſfers could not enter, fo? their 
Eſtate was not in them, and therefoze not touched, Hill. 29 
Elix. Rot. 824. C. B. Grants Caſe. John Grant ſeiſed of — 


) 
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in Fee, held in Soccage,deviſes them to his Nephew John Grant 
when he comes to his Age of twenty five years, to hold to 
him and the Heirs of his Body; John. Grant the Nephew, after 
his Age of twenty one levies a Fine of em to a Stranger, and 
having Jſſue, after attains to his Age of twenty five years, and 
dies. 

Thee Points were adjudged. 

1. That the Gift and Deviſe to John Grant the Nephew, 
was in Contingency and futuro at the time of the Fine 

2. That the Eſtate Tail in Contingency was not barred 
by the Statute of 4 H. 7. 

3. That this Eſtate in Contingency was barred by the Stat. 
of 32 H. 8. cap. 26. And this by faxce of the woꝛds of that 
Statute, All Fines levied by Proclamation, &c. of any Man- 
nors, Lands, &. before the time of the ſaid Fine levied, in any 
wiſe intailed to the Perſon ſo levying the Fine, or to any of 
his Anceſtors : And this is a Reſolution fo2 us, and our Caſe 
is more ſtrong 3 fo2 in our Caſe the Fine islevied by a Stranger, 
but in Grants Caſe by the Party Himſelf, and pet not touched 
by the Statute of 4 H. 7. And our Caſe clearly fs not with- 
in the Statute of 32 H. 8. fo2 that there is no Jntatl per que, 
&c. And admit the particular Eſtate of 40 years ſhould be turned 

„ #,,,- toa Right, and diſplaced, this.Right ſuppozts the Remainder, 
| , 1 Co. Archers Caſe, Co. Chudleighs Caſe. 

Object. The laſt thing objected was to the Uerdic, which 
found, that the Jntereſt of Mary Clerk, Katherine Brook and 
Frances Brook came to the Leſſoꝭ, and doth not find how. 

Reſp. Its good enough; foz when the Jury finds the In⸗ 
tereſt to come to the Leſſoz, the Court intends all Circum- 
ſtances which conduces to that Fact; fog the Court does not 
doubt when the Jury doubts not, 4 Co. Fullwoods Caſe 65. 
The Jury found that Thomas Caſtle came befoze the Recomer 
of London, and Mapoꝛ of the Staple, and acknowledged him. 
ſelf to owe to Thomas Rivet 2001. Exception was taken, that 
there was no finding of any Statute there, fo2 it was not found 
that this was ſecund' formam Statuti, and that it was by wyiting. 

Reſp. Its good enough, fo2 all Circumſtances ſhall be in- 
tended, 

The Court did object and doubt that the Remainder li⸗ 
mited to the two Siſters was voto, becauſe, 1. That it 
could not paſs to them by way of pꝛeſent Eſtate, becauſe 
they were not Parties to the Indenture. 2. Jt could not be a 

Contingent 


— 
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Contingent Remainder, being a Remainder fo2 years depend- 
ing on an Eſtate foz years; and there cannot be a Contin- 
gent Eſtate fo2 years, becauſe a Leaſe fo2 years operates by 
way of Contract, and therefoze the particular Eſtate, and the 
remainder Eſtate operate as two diſtinct Eſtates grounded up- 
on ſeveral Contracs 3 but its true, ſuch a Remainder may be 
of a Freehold, as upon an Eſtate fo; Life, the Remainder 
to the right Heirs of J. S. and then in Law the particular E- 
ſtate, and the Remainder is but as one Eſtate in Law, and is 
created by the Liverp. 

2. The Court objected, that the Siſters were barred by the 
Fine and Non-claim : Fo2 admit it be by way of Contingent 
Remainder, when the Remainder veſts the Siſters are bound 
within five years after to enter; as in caſe. where Tenant in 
Tail, Remainder in Tail doth levy a Fine, and Tenant in 
Tail dies without Jſlue, he in Remainder is bound to enter 
within five years after the death of the Tenant in Tail, elſe 
he is barred. Judgment foz the Plaintiff, .. © .. 


J} tj; " + & # 
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appꝛoved Men of Guildford; and upon the Teturn 
. appeared juſt cauſe of Reſtitution, and upon that the 
97 Parties ſubmitted by Rule of this Court to Onſlow and 
51 Weſton, who made an Award that Mills ſhould be reſtozed, and 
* the appꝛoved Men retuled to reſtoze him. And upon this Ser- 
0. | jeant Wild moved fo2 an Attachment againſt the appꝛoved 
. Men; But by the Court an Attachment doth not lie againſt a 
Coronation : But if it be granted niſi, and the Copozation 
will not reſtoze him, the Court will grant a Reſtitution, 


. N. 42. M' had a Mandamus to reſtoze him to the place of the 


Yor Dixon had a Debt due to him from Killegrew, a G2and Df- 
I 1 ficer of the Kings Douſhold, and fo2 that he could not Arreſt 
| him, he took Proceſs and utlawed him, and Killegrew hearing 

of it, cauſed the Plaintiff to be impziſoned, and Dixon ob: 


15 tained an Habeas Corpus of the Chief Juſtice in the Clacation, 
150 and an alias & pluries, and upon Speech with the King, the 
177 Chief Juftice infozmed him in this manner (as the Chief Ju: 


ſtice repozted in open Court,) (viz.) That his Servants are free 
of Arreſts, and therefore he ſhould not be deprived of them 


T4 without his leave; but this Pztviledge is fo2 the advantage of 
. the King, but not fo2 his Servants, and therefoze they may 
1 be ſued, ſo as he be not depuved of them, and ſo map be ut- 
Wo: lawed. But notwithſtanding this Reſolution, Dixon was ar- 


reſted again and impziſoned 3 And now Keiliong moved fo? a 
Plur. Habeas Corpus, and the Court granted a Habeas Corpus, 
but not a Pluries, becauſe none was granted befoze in open 
Court. 
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54 verſus Harvey Executrix of Sir Job Harvey: 


N Debt. The Defendant pleaded a Joint Judgment againſt / $- 237 * 


the Teſtatoz, and Eraſmus Harvey, who is now alive, and 
that he had not Aſſets beyond the laid ago. 
The Plaintiff demurs, and adjudged fo2 the be: 
cauſe the Lien ſurvives, and the Executrix not liable. Vide 
'antea Edſar and Smart. 26. 


A Mandamus was granted to reſtoze the Recozder of Barn- 
ſtable, directed to the Bayo2 of the Coꝛpoꝛation; and he re⸗ 
turned quod non conſtat nobis, that he was ever elected, and 
the Return adjudged inſufficient, and Reſtitution awarded. 


Bretton verſus Prettiman. 


N Aſumpſit. The Plaintiff declares, that the Defendant 

pꝛomiſed, that in consideration that the Plaintiff would 
take an Dath that Monp is due to him, he would pay him; 
and the Plaintiff avers, that he fwoze befoze a Maſter in 
Chancery, The Defendant demurs, and adjudged fo2 the 
Plaintiff, becauſe ft ſhall be intended an Affirmation upon ſo- 
lemn Pꝛoteſtation, and not ſuch an Dath foz which he map be 


indicted, Cro. Eliz. 470. Koight verſus Ruſhworth. Mich. 1658. 2 Syd. 123. 
Perkins verſus Binck. In conſideration the Plaintiff would nia verſus 


come befoze a Baſter in Chancery and ſwear he will pay; and 
adjudged fo2 the Plaintiff; and here the Subjea Matter er- 
pounds the thing, Vide Mod. Rep. 166. Amy verfus Andrews. 


A Week before this Term Sir Robert. Bernard, Serjeant at 
Law, died, who was a Baronet, and of the County of Hunt- 
ington. 


A. 


6 
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This Term was very defective in Buſineſs, and therefore I 
did not attend above two or three days, in which no 
Caſe remarkable occurred, except the Caſe following. 


— — 


r was in a Leet in Weſtminſter againſt divers 

Perſons foz uſing ſeveral Trades, having not ſerved as 
Appꝛentices foz ſeven years, accozding to the Statute of the 
5th of Eliz. and upon this Pꝛeſentment Benet Chief WBatliff 
of this Liberty would have levied 40 s. a Month upon them, 
and they removed the Pꝛelentments by Certiorari; and it was 
now debated if the Leet had Conuſance of ſuch things by 
the laſt Clauſe of 31 Eliz, cap. 5. and it ſeems not, be- 
cauſe the Offences there mentioned, and the Courts, ſhall be 
expounded, reddendo ſingula fjngulis. 


The King againft the Earl of Dorſet in Chancery. yy 


2 32 PO Ma Scire facias againſt Richard Earl of Dorſet, and 
others, Members of Sackvile-Colledge in Eaſt-Green- 

ſtead fn Sufſex, to ſhew cauſe why the Letters. Patents which 
incoꝛpoꝛated and conſtituted the ſaid Hoſpital, ſhould not be re- 
pealed as they concerned Edward Earl of Dorſet, and the 
Defrs Males of Robert Earl of Dorſet who was the Founder 
of the ſaid Hoſpital, and cancelled, and the inrolment of them 
vacated. The Scire facias recites the Mill of Robert, and 
that he deviſed to his Erecutozs, by which it was p2ovided, 
that his Erecutozs ſhould found and endow the ſaid Yoſpital, 
and make By-Laws, and that the Heirs of Robert ſhoulda 
have the Patronage and Uiſitation of the Hoſpital ; and 
the King by Letters Patents intending to fncozpozate the 
ſaid Hoſpital according to the ſaid TUill, and that the Cha- 
. ritable Cure might be perkozmed accozding to the intent 
of the Founder, conſtituted the Cozpozation, and granted 
Licence to purchaſe the Endowment intended. And he 
farther granted, that Edward Earl of Dorſet, who was Heir 


Male 
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Male of the Founder, ſhould have the Patronage and Uiſi- 
tation. The Scire facias recites, That the Lady Thaner, and 
the Lady Compton are Heirs of the Founder, and that Ed- 
ward Earl of Dorſet had taken upon him the Patronage and 
Ciſitation of the Hoſpital, ta the diſinheriſon of the (aid 
Ladies; and upon this S-ice fac. the Earl of Dorſet demurs in 
Law. 

Finch Solicito General, fo2 the Earl of Dorſet; and he ſaid 
that this Scire fac. is rather Proceſs in the Name of the King, 
than the Proceſs of the Ring himſelf 3 and ſuch Proceſs doth 
not conſiſt with the Jntereſt of the Crown ; and reduced his 
Argument into five Meads. 1. This Scire fac. need not to be 
brought tn the Mame of the King, 2. This Scire fac. doth 
not lie at the Suit of a Subject, 3. A Scire fac. doth not lie 
to repeal part of a Patent. 4. This Patent is good in 
toto. 5. Admit its not good ia toto, pet its not fit to re- 
peal this Patent at this time. | 

As to the firſt. Becauſe the concluſion of the T7Irit is ad 
damnum of a particular Subject, and the King cannot have a 
Scire fac. but where the thing is in deceptionem Regis, 02 ad 
gravamen populi, 10 Co. Magdalen-Colledge Caſe. The 
King is called Sponſus Regni, and the Uirit of ad quod dam- 
num is, Ita quod patria non grayaretur; but if the TUrit be not 
brought againſt a publick , the King cannot make a 
pzivate Quarrel himſelf; and no Scire facias lies to repeal a 
Patent but fn two Caſes, 1. A Scire fac. to repeal a pzio2 
Patent is always at the Suit of a Subjed, 2 E. 3. 7. b. Hill. 
16 E. 3. Fitzh. Grant 53. the Caſe of the Burgeſſes of Wells, 
17 E. 3. Dyer 269. a. pl. 18. Lands held of the Biſhop of 
Winton were conveyed to the Ring by Covin to make the 
Biſhop loſe his Seiginozp, and the Ring ſede vacante granted 
them to the B2zothers Carmelites ; and this Szant was re- 
pealed by Scire fac. Mich. 21 E. 3. 47. a. pl. 68. and in the 
Pꝛinces Caſe, 8 Co. the King brought the Scire fac. But the 
King there had an Jntereſt, and the Pꝛince could not have 
thoſe Lands without the King by Seiſure. 2. Pere it doth 
not appear to the Court that the Ladies ever petitioned to the 
King ta have any ſuch TUrit of Scire fac. Paſch. 27 Eliz. Sir 
Henry Nevil in Chancery bzought a Scire fac. to repeal a Pa- 
tent, and the TUrit was unde nobis ſupplicavit. 

Object. The King may maintain this Scire fac. becauſe its 
in deceptionem Dom. Regis. | 


T 2 Reſp. 


— 
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Reſp. Admit that it is yet no Deceipt will be ſufficient 
ground fo2 any ſuch Writ, if it be not to his Damage, 02 to 
the Damage of his People. | 

2. The King here is not deceived, becauſe he recites the 
ill, and yet goes contrary to it, which is accoꝛding to his 
J2eerogative 3 and there is a difference where the King takes 
notice of the Eſtate of the Teſtato2 3 and where he hath not 
notice, but only by the ſuggeſtion of the Party, 


To the ſecond Point, Such Scire facias doth not lie at the 
Suit of a Subject, foz two Keaſons, 1. Becauſe although 
the King may bzing a Scire facias in Chancery to repeal a 
Patent; yet when a Subjec repeals a Patent of another, 
not upon Paivity but Gzievance, there it ought to be repeal- 
ed in Parliament, Hill. 16 E. 3. Fitzh, Brief 651. Mich. 21 E. 
3. 46. b. pl. 6 5. Jt ought to be grounded on Matter of Re- 
co2d, and not upon ſuggeſtion of Matter of Fact only. It 
the King grants two Patents of the ſame thing, the ſecond 
Patentee cannot have a Scire facias againſt the firſt, Mich. 
7 E. 4. 22. b. by Catesby, Dyer 176, 277. a. pl. 54. Uhere 
the Title of a Subject appears upon Becozd, there he may 
have a Scire facias, otherwiſe not, 11 H. 4. 67. Fitzh. Scire 
fac. 70. 12 R. 2. Fitzh. Forfeiture 20. 41 Aſſiſe, pl. 25. Fitzh. 
Scire fac. 133. Paſch. 49 E. 3.11. Fitzh. Traverſe 19. 


To the third Point. A Scire facias doth not lie to repeal 
part of a Patent. Letters Patents map be void in part, 
and good in part, but they cannot be repealed in part; 
1. Becauſe the Recow of the Patent is intire. 2. The koꝛm 
of the Entry of the Judgment in a Scire facias to repeal 
a Patent, is quod Litteræ Patentes vacentur, and not part 
of them, Dyer 197. In the Pzinces Caſe they were repeal- 
ed quoad Maneria, &c. but it doth not appear there were 
other Lands. And there is a difference between a Scire facias 
and a Quo Warranto, fo2 a Quo Warranto map be good fo2 
part, and ill fo2 another part, becauſe the Recozd is not to 
be touched by it; but upon a Scire facias the Recozd is to 
be cancelled, 5 R. 2. Rot. Parliamenti 89. the Caſe of Lay- 
ſtoffe. Reverſal of Recozds in part, Cro. Jac. 303. Kiog 
verſus Marborough and Croker in Eje&ment againſt an Infant 


and others, reverſed againſt all, Hill. 1653. B. R. Symonds 
verſus Bockle. 


Object. 
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Object. Engliſnes Cale. There a Fine is reverſt quoad 
an Inkant, and good fo2 the other, and F. N. B. 98. b. Fine 
of Lands in Ancient Demeln, and at Common Law, reverſed 
as to the Lands in Ancient Oemeſn, and ſfood as to the 
others. 

Reſp. Upon the Book of Entries appears a rational differ- 
ence; fo2 if a Fine be reverſed, generally the TUrit iſſues to 
the Cuſtos Brevium to cancel the Fine, Cokes Entries 252. 
Gages Caſe, Raſtals Entries 278. a. But when there is a re- 
verſal as to part, there is no fuch TUrit, Cokes Entries 257. b. 
Peirs and Parmiters Caſe, So a Fine map be reverſed in part, 
but not cancelled in part; And as to the Caſe of Ancient 
Demeln the Fine map be reverſed by TUrit of Deceipt; but 
the Judgment is only quod Dominus rehabeat Curiam ſuam, 
Raſtals Entries 100. b. 7 H. 4. 44. Counteſs of Kents Caſe. 
Jn Caſe of an Obligation fo2 perfozmance, of Covenants, the 
Obligation may be good fo2 part, and not good fo2 the other 
part; but the Obligation cannot be cancelled fo; part, and 
ſtand good fo2 another part; and here the Judgment ought to 
be quod Litterz Patentes cancellentur. There are Pꝛeſidents 
in Point, Paſch. 27 Eliz. Privit verſus Ward. Jn a Scire facias 
to reverſe a Patent fo a Talk in Cranburn Chaſe ; the Judg- 
ment ought to be given in B. R. when the Recopd is bꝛought 
there to try the Jſſue, but Judgment was not given, 28 Eliz. 
The Counteſs of Bath bzought a Scire facias to repeal a Pa- 
tent fo2 a Market; Vide ſuch a Scire facias, Mich. 11 H. 4. 5. 
pl. 13. 

Object. Then all the Patent is to be repealed if any part 
be defective. | 

Reſp, Jt cannot be repealed upon this CUrit. 2. Then the 
whole Cozpozation is diſſolved, and all the Revenue returns 
to the Dekendant. 


To the fourth Point. This Patent is good in the whole, be⸗ 
cauſe although the King takes notice of the Till of Robert, 
yet he is not tied to purſue thoſe Rules in the Erection of 
the Colledge pꝛelcribed in the ſaid TUill, becauſe a Cozpo2a- 
tion is a Creature of the King, 11 H. 7. 27. b. and 28. 21E. 
4. 7. a. by Choke. 2. Ab inconvenienti, if any variance will de- 
ſtroy Cozpozations, Suttons Þoſpital and the School of Seve- 
nock in Kent, and many others would be deſtroyed, 3. J will 
go over the deſire of this CUrit of Scire facias. 


To 
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To the fifth Point. It is not fit to repeal this Patent at 
this time, becauſe the Court will not repeal the Patent with⸗ 
out calling the Guardians and Aſſiſtants of the Hoſpital ; and 
here they are not Parties, Keilway 194. Sir John Savages 


Caſe. 
Maynard Serſeant contra, and it was adjourned, See after. 4 


Jemot verſus Cooley. See before. 30 


N Ejecment of the Demiſe of Sir Ralph Bovey. Upon 
Not Guilty the Jury found a Special Uerdia. Francis 
Drake ſeiſed in Fee of the Land in queſtion, in conſidera: 
tion of 6000 l. grants a Rent-charge of 420 l. per annum 
to Sir Ralph Bovey and his Heirs, and in the Deed of Gzant 
is this Clauſe z And the ſaid Drake doth covenant and grant 
to the ſaid Sir Ralph Bovey, that if the Rent be arrear above 
twenty days after any day of payment, that then the ſaid Sir 
Ralph Bovey and his Heirs, ec. may enter into the Lands and 
receive the Profits until he ſhall be ſatisfied of the Arrears ; the 
Rent is behind, and Bovey enters and makes a Leaſe to the 
Plaintiff ;z and if Bovey hath ſuch an latereſt as he may main- 
tain an Ejectment, was the queſtion. 

Morton Juſtice fot the Plaintiff, Pere an Inheritance paſſes 
and not a Chattel, and the Rent is the Pzincipal, and the 
Power to enter is a farther Remedy, Littleton Sed. 327. its 
moꝛe than a Penalty. Foz Cro. Jac. 511. Hare verſus Haver- 
gil. This Szant is in the nature of a Common Aſſurance, 
and therefoze ought to be favoured; and its of moze Antt- 
quity than a Common Recovery, 19 E. 3. Fitzh. Bar 280. 
13 R. 2. Fitz. done 10. Authozity in Point, Hill. 13 Jac. C. B. 
Rot. 868. Brown verſus Hagger, cited in Price and Vaughans 
Caſe; and Trin. 14 Car, 2. Rot. 2511. C. B. Eger verſus 
Malin. Ejecment upon a Leaſe of the Lo2d Byron. Special 
Uerdict was found 3 Sir John Byron ſeiſed in Fee, by Inden⸗ 
ture grants a Rent-charge fo2 life to commence after the 
death of the Gzanto2 3 and if the Rent be arrear, that the 
Grantee map enter and take the P2ofits without account till 
the Rent and Arrears ſhall be paid; the Rent was arrear, 
and the Gzantee enters and makes a Leaſe to the Plain. 


And 
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And by Bridgman Chief Juſtice, There is not moze dif- 
ference betwirt a Gzant and a Feoffment, than betwirt one 
Egg and another; and the Juſtices agreed fo2 the Plaintiff 
there, beſides Brown Juſtice. $4 i 

Wyndham Juſtice accoꝛdingly. Here the thing granted is 
only a Power, and not the Term it ſelf, and its as a Di⸗ 
ſtreſs 3 but this Power pꝛoduces a real effect, when the G2zan- 
tee hath entred he hath only a pernancp of the Pꝛoſits; fox 
he cannot cut Trees, oz pull down Houſes, and if he doth, 
Treſpaſs lies againſt him, as againſt him who abuſes a 
Diſtreſs; this Power goes to the Heir, but the Inheritance 
——— goes to the Executozs, and follows the Arrears of 

ent. „ 

Twiſden Juſtice, and Keiling Chief Juſtice accodingip; and 
Judgment was given fo2 the Plaintiff, 
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Ry mes verſus Baker. 
4 N Covenant. The Plaintiff counts that he detniſed to the 


Defendant certain Land fo2 thirteen years, to pay to 
him 40 1. quarterly, and doth not ſay annuatim. The De: 
fenvant pleads non eſt fatum, and found fo2 the Plaintif, 
and after Plea pleaded, the Plaintiff amended his Declara: 
tion, and inſerted the wozd annuat im. 
And Powis moved fo2 the Defendant, that it ſhould be er⸗ 
But by Keiling Chief Juſtice, and Wyndham Juſtice, The ad: 
dition of annuatim is no moze than what was implied befoze, 
And by Twiſden Juſtice, The Defendant ought to have de- 
manded Dyer of the Deed, and now he having pleaded non ſt 
factum he is not pꝛejudiced by the Amendment; and therefore 
let the Amendment ſand. 


Ayres was preſented at the Leet fo2 digging Cony-bozroughs, 
and bzeaking the Soil in the TUlaſt. 

Winningron moved to quaſh it, becauſe its not ad Commune 
nocumentum, Cro. Jac. 156. Leicclter Forcſt Caſe. 27 Ail. pl.6. 

Keiling Chief Juſtice, A Leet cannot amerce fo2 things 
done to the Damage of the Lozd; and the Preſentment was 
quaſhed. 


* Term. 
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Bilton verſus Johnſon, and others. 


| *Reſpaſs and Falſe Jmpziſonment in London. The De- _ : 
fendant pleads that J. S ſued fozth a CUrit of Latitat the 
laſt day of Trinity-Term, directed to the Sheriff of R. 
and by virtue of that the Sheriff of the ſaid County made a 5 , Bail) 
| Warrant to the Defendant, and he upon that took the Plain. 2% Buociog 
| tiff, which is the lame Impziſonment, abſqz hoc, that he is 
Guilty in London, vel aliter vel alio modo. And the Plaintiff 
replies, that the ſaid TUrit was truly pzoſecuted after the Jm- 
pziſonment, (viz.) the 9th of Auguſt. And upon this the De- 
fendant demurs; and adjudged fo2 the Platntiff, becauſe al- | 
though the Teſte of the Writ is upon Recow, and the Plaintiff | N 
cannot aver againſt it; yet here great Inconveniences will be, | 
if the Plaintiff cannot ſet fozth the very time of the purchaſe | 
of the Urit, and the relation of the Teſte is only to pꝛevent {1 
Fraud, and not juſtiſie a Tort ; and Judgment was given fo2 
the Plaintiff. 


The Sheriff returns a Reſcous againſt Syms, and others; i 
and the Return is, That A. being in Cuſtody of my Bailiffs, is 
the Defendant reſcued him out of the Cuſtody of the Bailiffs ; 1 
and Stroud moved to quaſh it, becauſe it ought to be out of | 
the Cuſtody of the Sheriff. 

Twiſden Juſtice. This hath been ruled both ways, fo2 its 
good, e cuſtodia mea ſecundum veritatem Legis, and good, e 
cuſtodia Ballivi mei ſecundum veritatem facti; And if an Adion Hill. N 6. 2 Huy lgy- 
of the Caſe be bꝛought fo2 the Reſcous, it ought to be, that n | 
returned the Paiſoner being in cuſtodia Ballivi ; but the other | 
Juſtices ruled that it ought to be ex cuſtodia Vicecomitis, and 1 / Wo m- 4a 4 6 R yr al 
upon that the Return was quaſhed. Jan, OF Joerg i » * . 
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1 EBT koz Rent by the Aſſignee of a Reverſion. The 
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Knight verſus Buckley. 


Dekendant pleads, That befoze any Rent arrear he 
had afligned to another. The Plaintiff demurs ; and 
adjudged foz the Plaintiff, by Keiling and Windham, contrary 
to the Opinion of Twiſden; becauſe the Defendant doth not 
alledge that he gave notice to the Reverſioner of this Aſſign- 
ment. Vide Cro. Eliz. 22. Serjant and Gibſons Caſe. 


This Term Proclamation was made in Court for the County 
of Middleſex, for the Rates and Prices of Hoſtlers, viz. Hay 
for a Night and Day for one Horſe 9 d. with Litter; Hay for 
one Day 4 d. For one Horſe without Hay 2 d. Oats 8 d. by 
the Peck, and not more. 


Snow verſus Cutler. See before. 


N Efjectment of the Oemile of Henry Chomeley of Lands 
in Hackney. A Special Uerdian found, that Sarah the 
Wife ſeiſed in Fee of a Copphold, ſurrenders to the uſe of 
her (ſelf, and Robert Jaques her Þugband, and the Peirs of the 
Pusband; the Þusband after ſurrenders to the uſe of his (ill, 
and makes his Till, and by this deviſes his Land in theſe 
wozds; My Lands in Hackzey which were my Wives, and 
now hers for Life; I give to the Heirs of the Body of my 
ſaid Wife, if that he or they live till fourteen years of age; 
and for want of ſuch Heirs, then to William Jacob and his Heirs. 
10 Auguſt, 1 Car. 1, Robert Jaques dies, Sarah ſurvives and 
marries Henry Chomeley, by whom ſhe had Jſſue the Leſſo2 of 
the Plaintiff, Henry Chomeley ſuffers a Recovery, 20 Febr. 
15 Car. 2. Sarah dies, and the Leſſo2 of the Plaintiff enters, 
and the Heir of Robert Jaques, the Deviſoz, enters upon him. 


The 
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The Points were two, viz. 1. What paſſes by the Mill. 
2. What operation the Recovery hath, 

Moreton Juſtice. iſt. If this deviſe of the Remainder in 
Fee be good to the Peirs of the Body of the Mike, by way 
of Executozy deviſe. 2. Jf the Recovery be a good Bar to 
the Erecutozy deviſe, 

As to the ſecond Point he did not meddle, but as to the firſt, 
he held its a void deviſe. Convepances at Common Law are 
good directions fo2 Mills, 1 Co. 85. Perkins 97. There ought 
to be a deviſee, as well as a deviſoz in rerum natura and in 
Eſſe at the time of the deviſe, 2 H. 7. 13. 9 H. 6. 23. Moor 
637. To an Jnfant in ventre ſa mere, Dyer 303. Trin. 16 Car. 2. 
C. B. Woodley verſus Nightingale. There was a good erecu- 
top Deviſe, but not better fo2 being a Surrender, Cro. Eliz. 
Clamps Caſe, 

Object. Jt paſſes by way ol Reverſion, and the Inheritance 
diſcends in the mean time. 

Reſp. It cannot, becauſe there is a Remainder over, 9 H. 6. 
A Uſe to a Monk, the Remainder to J. S. and his Peirs, the 
Remainder veſts immediatelp and cannot paſs as an erecutozy 
deviſe, becauſe there ought to be ſuch manifeſt intent, and not by 
Averment, Shelton verſus Bine, Paſch. 17 Car. 2. A Deviſe of 
Land to one after the death of J. S. is a pꝛeſent deviſe; and a 
deviſe to the firſt Son of J. S. when he is bozn, is void without 
an Eſtate of Freehold pꝛecedent. 

Windham Juſtice accoꝛds with Moreton Juſtice, The Quee- 
ſtions are: 

1. Tf the deviſe to the Peirs of J. S. (he being then alive) 
be good? 

2. The Feme here having an Eſtate fo2 Life, if this alter 
the Caſe ? : 

3. I the Recital here alter the Cale? 


4. Tf the CUows (viz.) If he live to fourteen years) alter 


the Caſe ? 

As to the 1ſt. Its a G2ound, that Judges ought to keep with- 
in bounds: And its ſaid, that ff Mathew Mannings Caſe had been 
to be adjudged now, it would have been otherwiſe determined, 
A deviſe to the Heirs of J. S. he being alive is a void deviſe. 
Power to make Leaſes to one, two oz thiee perſons, he can- 
not make a Leaſe fo2 the Life of the firſt Son of J. S. becauſe 
the perſon ought to be in Eſſe, per Noy Attozny General. 

As to the 2d. The Eſtate fo2 Life of the Mike doth not alter 
the Caſe, 40 E. 3. 9. Beverlys Caſe. A Leaſe fo? the Life of A. 
Remainder to his right Deirs, A. hath an Eſtate in Fee pze⸗ 
ſently, DP 2 To 
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To the 3d. The Recital doth not alter the Caſe, becauſe 
in no Caſe where there is a pꝛeſent deviſe there ſhall not be 
A 1 Executozy deviſe z Wilds Caſe expꝛeſs in the 

oint. 

. Object. Deviſe to an Infant in ventre ſa mere is good. 

Reſp. The greater Opinion is, that ſuch deviſe is vold; 
yet an Inkant in ventre fa mere is in Eſſe, and map be vouched; 
the Earl of Bedfords Caſe. 

To the 4th. Tis a Contingent upon a Contingent. 

Twiſden Juſtice contra. Its a good deviſe to the Peirs of 
Sarah; and he took a difference between Aas executed, and de⸗ 
viſes, becauſe a deviſe may be in futuro; as a deviſe to ]. S. 
when he marries ſuch an one, there no Eſtate veſts in him till 
Marriage, 11 H. 7. 17. As to the deviſe to an Jnfant in ventre 
ſa mere, 11 H. 7. 13. its frequent, Moor 177. Dyer 342. This 
is a Contingent purſuant to the Courſe of Nature, 

To the ad. Point of the Recoverp it wotks nothing, becauſe 
Copyhold and a Recovery of a Copyhold doth not dock the 
Remainder without Cuſtom. 

Keyling Chief Juſtice agreed with Twiſden, and (0 the 
Court was divided, 
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John Pemble werſzs Sterne. 


Intr. Hill. 16 & 17 Car. 2. Rot. 1521. 


in Queſtion were parcel of the Inheritance of the Arch⸗ 

biſhop of York, and uſually and anciently demiſed bp 
Leaſe, Fo; 12 Decemb. 1604. the Archbiſhop of York on Sur- 
render of a fozmer Leaſe demiſes this to Robert Nevil fo} 21 
pears under the old Rent, Nevil ſurrenders this in the year 
1630. to Harſnet Archbiſhop, ea intentione to pyeſerve this 
Land fo2 the Maintenance of his Succeſſoz 3 the Archbiſhop 
enters, and dies 1631. after whoſe death Neal was made Arch- 
biſhop, who died in 1641. and Williams was made Archbiſhop, 
during all which time the Land was in the hands of the Arch- 
biſhops. Jn 1642. an D2dinance was made koz ſequeſtring the 
Lands of the Church; and after (viz.) in 1646. there was 
a Sale of the Lands of the Church; Williams. dies, 1646. 
and after (viz.) in 1660. Fruyn was made Archbiſhop, who 
made a Leaſe fo2 21 years to the Leſſoꝛ of the Plaintiff; Fruyn 
dies, and Stern is made Archbiſhop, who demiſes the Land to 
the Defendant. 

The Queſtion is, It this Leafe made by Fruyn be good? 

Moreton Juſtice fo2 the Defendant. WBecaule the Uerdic is 
inſufficient and void: 1. Becauſe here is a demiſe of divers 
things, and the Uerdic finds only fo2 part and nothing fo2 the 
reſidue, 30 E. 3. 33. 1 loft. 227. a. 2. The Jury finds that 
the Lands in queſtion are part of the Jnheritance of the Church 
of York, and commonly demiſed, and doth not ſay fo2 what 
time, which ought to be fo2 the greater part of 20 years. 

As to the matter in Law, the Leaſe is not good by 32 H. 8. 
And to this Point its to be conſidered, what the Law was be- 
foe this Statute: The Biſhop could not by himſelf do any 
pefudice to the Church, he could not Oilclaim Releaſe, grant 


an Annuity, 1 laſt. 102. Pe might grant the Inheritance =_ 
the 


()* an Ejectment a ſpecial Uerdia found, that the Lands 
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the Confirmation ok the Dean and Chapter; and befoze the 
third Council of Nice 710. without ſuch conſent, Receipt of 
Rent by the Succeſſo2 would bind him. In this Statute the 
Pꝛoviſo is conſiderable 3 the Statute doth not mention Bi. 
ſhops, and the greater miſchief is of Tenants in Tail; any 
this Statute aimed at the benefit of the Succeſſoz; Leaſes 
ought to be in the fozm there pꝛeſcribed, Bridgmans Rep. the 
"Biſhop of Chicheſter and Freedlands Caſe. Here was 32 years 
without any demiſe, but kept in demeſne 3 and it ought to be 
demiſed within eleven years befoze, 1 Inſt. 44. Cro. Eliz. 707, 
Tf the Tempozalties continue twenty years in the hands of 
the King, this doth not hinder the demiſe, becauſe the King 
cannot charge the Church, 
A Biſhop is not compellable to demiſe his Lands, no moze 
than another Lozd of Copphold. It Tenant in Tail make 
a Leaſe fo2 21 years, which expires, and then the Land con- 
tinues twelve years undemiſed, and Tenant in Tail dies, 
his Iſſue cannot demiſe this Land by the Statute. 
According to Windham Juſtice fo2 the Defendant. Me took the like Er: 
this Opinion ception to the Uerdict which Moreton took; and as to the Bat: 
Reg. 176. we ter in Law, this part of the Pꝛovilo ought to be as ſtrialy 
Biſhop of 0x- Obſerved as any other part of it. Sequeſtration doth not hin- 
fords Caſe. der the demiſe 3 but if it be in the Kings bands its a great 
doubt, and this Statute being an inabling Law, implies a 
ſtrong negative, that it ſhall not be otherwiſe, being an in⸗ 
troductive Law. Foz Authozities, the Caſe of Cro. Eliz. js a 
ſtronger Caſe, Cro. Eliz. 708. Mallet verſus Mallet, and Sir 
John Marvins Caſe in Harpurs Rep. | 
Twiſden Juſtice fo2 the Plaintiff. As to the Exception t6 
the Uerdic, the firft he allowed, but not the later. As to the 
matter in Law; In this Statute there is an enading part 
and a reſtrictive part; this Caſe is of a new nature, and never 
brought in queſtion befo2e, 
Here its to be enquired, 1. Jf Lands be kept in the Dands 
of the Biſhop, if it may be after demiſed by the Succeſſo2 ? 
2. Ik the Leſſee ſurrenders, and the Biſhop keeps the Land? 
3. Jt was demiſed here in 1604. and Octob. 1630. lurrendꝛed 
to Harſner, and it was not fo2 eleven years together in the 
Hands of any Biſhop. 
The Statute extends directly, and not obliquely to Biſhops. 
Here is a Shell and a Kernel, Mozds and Meaning. Space, 
and Term of twenty years is not all one here. The Pꝛeamble 
is the Kep foꝛ Refoꝛmation thereof,8&c. which implies a Wiſchief 
befoze. They were to pay Firſt-fruits, and pet they could — 
raiſe 


— 
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raiſe Mony without the Chapter, who would have Mony alſa 
to conſent, The meaning ariſes from the time of making the 
Statute, where many Lands were which never were demiſed, 
as Palaces. But thoſe which were then demiſed, and had 
gained a cuſtomable Rent, the Succeſſo2 could not deveſt this 


Power after by not demiſing it. The Ac doth not foxce Bi- 


ſhops to keep Lands in their Þands. A Biſhop makes a Leaſe 
of a Reverſion of a Copphold, its a demiſe within this Sta- 
tute, 6 Co. 39. Moor 719. A demiſe fo2 pears of Tythes is 
good within this Statute, Dentons Caſe. As to Mallet and 
Mallets Caſe, the chief giſt of that Caſe was concerning the 
Compzize of Lands by the name of a Yanoz, TUhatſoever 
comes within the Body of the Ac ought to be averred, but not 
when it comes in by the Pꝛoviſo, Plowd. 376. As to Scrogs 
Caſe, Cro. Eliz. that makes nothing to this Caſe. And as to 
the Caſe in Harpurs Reports, its only, Nota, dictum fuit per 
Catlin and his Companions, 

As to the ad. If a Biſhop make a Leaſe fo2 years, and the 
Leſſee ſurrenders, and the Biſhop keeps the Land in his Hands, 
as long as the Leaſe hath Exiſtence, the Succeſſoz notwith- 
ſanding may demiſe the Land. 1. Becauſe the Leaſe hath 
Exiſtence to ſome purpoſe, 9 E. 4. 18. and the Low Aberga- 
vennies and Davenports Caſe, 8 Co. 140. Litr. ſect. 636. and 
this Caſe is not like the Caſe of a Fine. 

I the Nlozds (moſt commonly) extend to eleven years, 
theſe Miſchiefs will enſue on ſuch Conſtruction : Jn Caſe of 
Tenant in Tail he takes a Mike and dies, the Feme lives 
above eleven years, and hath this Land in her Dands: So 
of an Infant Tenant in Tail, Dyer 271. and Ninian Menviles 
Caſe, 26 Eliz. Haines verſus Holland, Shutes Rep. Cox Biſhop 
of Elys Caſe, No Leaſe queſtioned, although the Biſhopzick 
was in the Hands of the Queen fo2 twenty years. 

Keiling Chief Juſtice fo2 the Plaintiff, Pe agreed that the 
firſt Exception to the Uerdic is good; but as to the Point in 
Law he concluded fo2 the Plaintiff. A Biſhop makes a Leaſe 
fo2 one and twenty pears of Lands never demiled, and dies, 
the King keeps it in his Pands, Dyer 261. As to the twenty 
years before this Leaſe made, (ſeventeen years of it, the Land 
was in the Hands of a Diſſetſoz. Statutes are to be conſtrued 
accowding to the deſign of the Makers of them, Plowd. 106. 
Fulmerſton verſus Sherrard, Magna Charta cap. 11. F. Br. 66r. 
Marlb. cap. 4. Literal Interpꝛetations are not neceſſary, Grotius 
de Jure Belli & Pacis, Page 30. The deſign of this Statnte 
was fo2 the benefit of the Leſſees in one degree, and = — 

iſhop 
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Biſhop in another; it was to avoid long Leaſes, and in Never. 
ſion, and the ancient Rent ought to be reſerved. Ik this 
Statute ſhall be conſtrued fo2 the Defendant theſe Jnconve- 
niences will enſue. 

1. A Leaſe expires, and then the Biſhop is diſſeiſed fo2 twelve 
years, then he recovers. The dukt of the Statute was only 
to reſtrain the Zzemiſes of ancient Palaces and Demeſnes, and 
not other things. 

2. Jt ſhall be fn the Power of a Biſhop to repeal this Statute. 

In the Pꝛoviſo are two Clauſes of Qualification , viz. 
Let to Farm, 2. ©2 occupied by Farmers by the (pace of twenty 
years; the Moꝛds by the ſpace of twenty years extend only 
to the ſecond part of the digjunctive, and not to Let to Farm. And 
this hath been the Expoſition of this Statute in the Caſe of 
the Biſhops of Wincheſter and London fo2 their Þoules lately, 
And as to the Caſes of Mallet and Mallet, and Scrogs Cale, 
they are not to the purpoſe ; and ſo he concluded fo? the Plaintiff, 
And foz that the Court was divided, no Judgment was given, 
But the Cauſe was adjourned, Et ſic pendet. 
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Barker verſus Durrant. 


EBT upon an Obligation to perfozm an Arbitrament. 
D Upon no Arbitrament pleaded, the Plaintiff replies 
and ſets fozth the Award, which conſiſted of two parts 
(amongſt others) To which Exception was taken (viz.) 1. That 
the Defendant ſhall make a Releaſe to the Plaintiff until the 
time of the Arbitrament, and then the Bond of the Submiſſion 
is diſcharged. But it was not allowed, becauſe divers things 
are to be done together, and if all had been done the Releaſe 
ſhall be no pzejudicez and ſo it differs from the Caſe where 
Mony is to be paid after the Releaſe is to be given. 2. C 
Award was in part of ſatisfaction, which is not good, -Mich. 
45 E. 3. 16. a. pl. 18. and Trin. 1653. B. R. Penros -verſug 
Tubb. Sed non allocatur, becauſe its tant. exiſten' partem red- 
ditus, which is only a deſcription when he will pay it, and not 
by way of diſcharge of Rent in Controverſie : And Judgment 
was foz the Plaintiff. 


Smedly verſus Heap. 


* E Plaintiff declares, that he is a Merter, and the 
Defendant ſald to him theſe Mods, viz. Thou art a 
Cheating Knave and a Rogue: Dn Not-Gutlty, Uerdig foz 
the Plaintiff, | 

And Bigland moved in atreſt of Judgment, becauſe there 
was not any Communication by the Defendant of the Trade 
of the Plaintiff; And therefoze ap, &c. 
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Taylor verſus Brown, 


Pyohibition was granted to the Eccleſiaſtical Court, 

becauſe they refuſed to deliver a Copy of the Articles; 
and the Rule was, that a P2ohtbition go until they deliver 
ſuch a Copy, and the Trit of Pꝛohibition was abſolute with: 
out a Quouſque. 

And Linley moved fo? a Conſultation 3 but the Court would 
not grant a Conſultation, but a Superſedeas ; and farther re- 
ſolved that the Statute of 2 H. 5. cap. 3. extends where the 
pꝛoceeding in the Eccleſiaſtical Court is ex Officio, as well as 
betwirt Party and Party; and the Repozt of Moor 756. 18 
ill repoꝛted; fo Cro. Jac. 37. is contrary, and that a ]ohi- 
_ lies fo2 not delivering the Copy of a Libel in ſuch 

ale. 


Inkozmation againſt Buck worth and others fo: Perſury, in 
Ejectment. The Defendants juſtifie Upon Not-Guilty, and 
now upon Evidence to pꝛove the Perjury one was pꝛoduced to 
pzove what one, that is ſince dead, (woze upon the firſt Tryal, 

And by Keyling Chief Juſtice, Jt ſhall not be allowed, be: 
cauſe betwixt other Parties. 


But Twiſden and Morton — And it was allowed. 
A 4 * - ow U LU A + 


Ward verſus Culppeper. 


D CEplevin. The Defendant avows foz a Rent-Charge. 

The Plaintiff pleads in Bar Non Conceſſit; and upon 

this Iſſue is taken accozding to the Statute of 17 Car. 2. c. 7. 

And the Jury found the value of the Cattel, but not the 9r- 
rears. 

And Winniogton moved in Arreft of Judgment upon the ſaid 
Uerdick; becauſe perhaps there are only 20 l. arrear, and the 
value of the Cattel are 50 l. And the Court ruled that Judg- 
ment ſhall not be entred upon this finding, but the Avowant 
may have Judgment at Common Lam, if he will, and then the 
Plaintiff is put to a ſecond Delfverance. 
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Rumſey verſus Rawſon. 


N Replevin. The Defendant avows as a Commoner fox 
taking Goods damage feaſant in loco in quo, &c. The 
Plaintiff pleads in Bar of the ſafd Avowp, that the Parſon 
of Dale is ſeiſed of ſuch Glebe Land, and that he had Common 
in loco in quo, &c. ko two hundꝛed Sheep levant and couchant 
upon the ſame Glebe Land. And that the Plaintiff by the 
Licence of the (aid Parſon put in his Cattle, and Iſſue is taken 
upon the levant and couchant, = found fo2 the Plaintiff. 
And Serjeant Maynard moved in arreſt of Judgment fo2 the 
Avowaunt, becauſe Licence cannot be given by a Commoner 
to put in the Cattle of a Stranger, and here the Plaintiff was 
only a Treſpaſſer upon the Parſon, and ſuch Licence cannot 


be without Deed, 2 Cro. 574. Monk verſus Butler: And tap - 


until, &c. 


Nedham verſus Bennet. 


1 bits. jo » + 


52 a Judgment in B. R. a Fieri facias iſſued (after Vid. ate, / 
a Teſtatum) to the Sheriff of Cheſter, who returns — Ta. z ſee 400 
quod fieri fecit the Goods, but that they remain in his -Þands went io s. x. 


pro defectu Emptor', and upon that a venditioni exponas iſſues 
to him, of the which he doth make no return, no2 gives ſatis- 


of Lands in 
Lancaſhire. G 


faction to the Plaintiff; and upon this he moves foz an Attach: $ee after pra- 


per and Balies 
ment. . Caſc. 2806 


And Williams moved to ſap the Attachment, becauſe a Fieri 
Facias cannot iſſue out of this Court to the County Palatine 
of Cheſter, and made a difference betwirt a Judgment oztgt- 
nally given in this Court; and when a Judgment is re- 
moved hither by Crit of Erro? in the ſecond Cale, it lies, but 
not in the firſt, Mich. 21 H. 7. 33. pl. 32. Judgment in Callis 
02 Wales cannot be here refozmed, becauſe not parcel of the 
Realm, otherwiſe of Lancaſter 3 Sed non allocatur, and an At: 


tachment was granted. 
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Danby verſus Palmes. 


in a CUrit of Partition upon a nihil dicit, of divers 
no2s, and Uiew of Frankpledge, and free TUarren, and 
other things of great value. Upon in nullo eſt erratum pleaded, 
the Council fo2 the Plaintiff in the TUrit of Erro2 aſſigned 
divers Exroꝛs, ſome in Fo2m, and others in the Subſtance of 
the Pꝛoceedings. 

And as tothe Foꝛm Coleman ſhews, 1. The Executozy Judg: 
ment is quod partitio fact. and not fit, oz fiat, and (0 not ſenſe. 
2, The Pꝛecept to the Sheriff after the Executoꝛp Judgment 
is quod per ſacramentum proborum hominum in Comitat u, &c. 
and doth not ſap, de Comitatu. 3. Pere is a Diſcontinu: 
ance, becauſe there is not any Continuance fo} the Tenant 
per idem dies, when the Partition ſhall be made. 

The Erro2s in Subſtance are: 1. No mention is of the 
Ciew of Frankpledge, and pet in the UUrit is mention of the 
Uiew of Frankpledge, not as appurtenant to the Manozs, 
but diſtin 3 and here is not any mention of it in the Par⸗ 
tition); and cum pertinentiis will not ſupply it. 2. The She- 
riff teturas unam medietatem eorundem, (viz. the Pꝛemiles 
befoxe) to de delivered to Danby, viz. ſuch Banos per parcella 
medwetatis ſuæ, and other Banos to Palmes, and then again, 
alteram medietatem ta Danby again; and ſo Danby hath two 
Doities. 3. The Sheriff delivers quartam partem of ſuch a 
thing, and doth not ſay per metas & bundas; and if the Parties 
habe a fourth part, then the CUrit ought to be ſo. 4. The 
Sheriff divives the Rents without ſhewing which (viz.) Copy 
02 Free, 02 upon Leaſes fo; Lives, pears 02 at Till. 5. The 
Sheriff delivers to Danby and Margaret his Wife, whereas it 
appears upon the TUrit that Danby was only ſeized in the Right 
of his Nite, and now by this delivery he hath an intereſt in 
his own Right, Sed non allocatur per Curiam. 6. By Offly 
upon the Return of the Sheriff he doth not conclude that thoſe 
are all the Lands compzehended within the TTlrit to him di⸗ 
rected, as it is in Co. Entr. 412. a. pl. 2. and by Weſton. 7. The 
demand is of 400 Acres of Nlood, and no mention of that 
in the Partition, but only of a Park una cum omaibus arbo- 
ribus eidem pertinent which is not the Mood here. 8. Ot- 
vers things are delivered in the Partition, which are not de- 
manded oz mentioned in the TUrit, and yet the TUrit of Par⸗ 

tition 


A Writ of Erro2 to reverſe a Judgment given in C. B. 
a 
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tition lies of them, viz. Paſture fo2 ſir Beaſts, Shopas, &c. 
9. The Sheriff delivers thee Acres of Meadow lying in the 
Meadow of Middlefield, excepting duobus rodis, and there is 
not any diſpoſal of thofe two Rods after oz befoze, 10. The 
Urit is that the Sheriff ſhall go to the Advowſon, which can⸗ 
not be, becauſe its incopozeal. Et adjornatur. 


Criſpe verſus Major and Commonalty of Berwick. 
Trin. 20 Car. 2. 


N Covenant upon an Indenture the Plaintiff counts off 
that the Defendants at York demiſed to him certain, 1444 $0 
Meſſuages in Berwick, fo2 pears; and that they covenanted | 
that they had power to demiſe them, and that the Plaint iff * * | 
ſhould enjoy them quietly, and aſſigns a Bzeach, that ſuch a 1 
one entred upon him and ejected him out of the laid Meſſu⸗ | 
ages. The Defendants plead that the Strangers did not enter 
upon the Poſſeſſion of the Plaintiff; and upon this Jſlue is 
jopned, and a Suggeſtion is made upon the Roll that the 
Kings TUrit doth not run in Berwick, and therefoze that the 
Venire Fac. ſhall be of the next Uill to Berwick which is Bel- 
fort, and upon this a Venire Fac. is directed to the Sheriff of li; 
Northumberland to make to come twelve out of Belfort to trp 15 
this Iſſue, and the Jury found fo? the Plaintiff, | 

And now Stote fo2 the Defendant moved in arreſt of Judg- . 
ment, that this Tryal is not good, becauſe Berwick being | 
out of the Realm, the Tryal ought to be where the Action is ft 
brought, viz. at York, and not at Belfort. And there is a dif- if 
ference betwirt a County Palatine, which is part of the Realm, Fr 
as Lancaſter, Cheſter and Durham, and Wales, which is not j 
part of Realm, and Berwick here, Fitzh. Trial 4. Kelw. 202. a. if 
pl. 19. Mich. 18 Eliz. C. B. Chriſtmas g Caſe. Appeal doth not N 
lie in B. R. foz the Murder of a Man in Berwick. 

Object. There will be failer of Juſtice, becauſe the Deken⸗ 
dants are Judges. 

Reſp. The Law of England doth not take Conuſans of that 
which is out of its Jurisdiaion 3 and Berwick is not part of 
England, 7 Co. Calvins Caſe 23. b. And by the ſame reaſon 
that ſuch Trial ſhall be of a thing in Berwick, it ſhall be in 
Ireland, &c. And the Puviledges of Berwick are confirmed 
by Alexander Ring of Scotland, and 42 Eliz. C. B. Rot. 630. 
Shepardſon verſus Chambers, In Debt upon an ——_ — 1 
ditione 1 


— 
——— 


174 | Term. Mich. 20 Car. 2. B. R. 


21ĩ„%7 


ditioned to pay Mony fn Berwick, was tryed at Belfort, but then 
the Action was latd there. 
Shafto fo2 the Plaintiff. Mere would be a failer of Juſtice, 
Mich. 19 H. 6. 12. b. pl. 31. per Askue, A thing done in Wales 
ſhall at Common Law be tryed in the next County adjoyning, 
and there no mention is made of it, which Fitzh. in the Abzidg: 
ment of this Caſe mentions tir. Trial 4. a moze ſtrong Caſe 
of a thing in Ireland tryed in the Countp of Salop, which is 
alledged to be the next County to Ireland. 2 Roll. 597.pl.8. Barn- 
croxiz. 464, wel verſus Rotchford, and a Writ of Erroz lies to Berwick 02 
Waller verſus Callis, 4 Inſt. 28a. and there is a like Suggeſtion fo2 York, Dyer 
Davies. 279. b. pl. 10. Moor 581. pl. 796. 8 Co. 125. a. Lands in Wales 
are pleadable here, Fitzh. tit. Juriſdiction 34. and Scotland Br. 
551. and 12 H. 4. 16. pro Normandy. 
Windham Juſtice. Jt ought to be tryed in York, where the 
Action is bzought as Co. Dowdales Caſe is, And adjourned ; 
and after reſolved fo2 the Plaintiff in this Point. 


This Vacation died Sir Wadbemw Windham Knight, one of the 
Juſtices of the Kings Bench, and of the County of Somerſet, 
who was a good and prudent Man. 


Term. Hill. 20 & 21 Car. II. B. R. 
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Watſon verſus Baker. Error, B. R. 


the Defendant being Parſon of A. ſhould reſign upon 

requeſf, The Defendant pleads that he did reſign acco2- 
ding to the Condition, and found Wan DJs, And Judgment 
fo2 the Plaintiff ; and now bzought montacal Con- 
dion But Judgment was affirſhed, becauſe the Condicton 
S good, 


I. Debt upon an Obligation. The Condition being that 


This Term in the place of Juſtice Windham came Baron Rains- 
ford, who being a Baron, before that Morton was Judge, was now 
made the third Juſtice of this Court, and took place of Morton. 


Salmon verſus Smith. 


N Debt fo2 Rent. The Plaintiff counts of a demiſe of 
four Rooms. The Defenvant pleads, that as to part Actio 


non, becauſe the Plaintiff demiſed to him the ſaid four Rooms; 


and alſo another Room into which the Platntiff entred befoze 
any Rent due, and is in poſſeſſion of it. The Plaintiff demurs, 
becauſe the Defendant doth not traverſe the demiſe by the 
Plaintiff ſet fozth in his Count. : 

Sanders fo} the Defendant. And he cited Mich. 5 E. 4. 8. pl. 
19. where ſuch a Caſe is cited without a Traverſe, But 
Judgment was given fo2 the Plaintiff by the whole Court, be- 
cauſe the Plea doth not anſwer to the Count, no2 is it ad idem, 
Mich. 32 H. 6. 3. b. pl. 1. and Mich. 35 H. 6. 38. a. pl. 47. and 
the Pleading in the Caſe of Dyer 32. b. pl. 7. is not contro- 
verted; and this Caſe is reſolved, 1 Leon, 43. Kempton any 
Bellamy, and lo are all the Pteſivents. 


2 8-4 165 
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Sir John Heiling Chief Juſtice. 


Twiſden, | 
Rainsford andgJuſtice. 
Morton, 


Skinner verſus Gunton, Lyon, and others. 


N an Action upon the Caſe, The Plaintiff declares, that 
the Defendants, with others, conſpired together to arreſt 
the Plaintiff in a Gꝛand Action in London, and took out 
a Plaint in the Sheriffs Court there, of 300 l. with an intent 
that the Plaintiff ſhould not find Bail; and upon this the 
Plaintiff was arreſted, and was compelled to continue in 
Pꝛiſon twenty days and nights, 2d damnum of 100 l. Upon not 
guilty, one only was found gutlty. 

And Sanders fo2 the Defendant moved in Arreſt of Judg⸗ 
ment, 1. Becauſe the Plaintiff doth not ſhew that there was 
any end 02 determination of that Suit, which ought to be ſhewn. 
2. IM an Action of Conſpiracy, which doth not lie againſt one 
on Y. q 

Pemberton fo2 the Plaintiff. The Complaint is only of an dt. 
reſt, and not any other Pꝛoceeding as joint, & c. And as to the 29. 
Its only an Action upon the Caſe, F. N. B. 116. a. And befoze 
the Statute de Conſpĩiratoribus made, 33 E. 1. page 89. an Action 
of Conſpiracy doth not lie fog any thing, beſides fo2 india⸗ 
ing fo2 Felony o Treaſon; but by this Statute it lies fo? 
Treſpaſs, and fo againſt one only, Trin. 11 H. 7. 25. pl. 7. 
And this Action is only an Aafon upon the Caſe in the nature 
of a Conſpiracy, Cro. Eliz. 701. Marſh againſt Vaughan. And 
Judgment was given by the whole Court foz the Platntiff. 


The Town ok Nottingham impoſe by Onder of the Se: 
ſions an Appꝛentice upon one My, Selwin, and he moved by 
Bigland fo2 a Certiorari to remove this Der, with an intent 

to 
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to quaſh it, becauſe the Statute of 49 Eliz. cap. 2. doth not 
compel any to take an Apprentice. 

Keiling Chief Juſtice. The validity of this Clauſe is to be 
tried in an Action. 

Twiſden Juſtice. It hath been an Opinion, that a Man can⸗ 
not be conſtrained to take an Appꝛentice; but of late time it 
hath been held otherwiſe. 

Keiling Chief Juſtice. Jt was held in King Charles the l. 
That an Appzentice might be impoſed; and ſo it was given 
in charge by the Loꝛd Keeper in the Star-Chamber ; and there 
is no inconventence, vecauſe the Maſter may aſſign the Ap- 
prentice over. 

Twiſden Juſtice, If the Appzentice map be impoſed, it will 
be hard fo2 Merchants in London, &c. 

Morton Juſtice, Jt was always ruled by Damport Chief 
_ in his Circut, to confirm ſuch Dwers, See this Caſe 

OTE, 


The Caſe of Sackvile Colledge. See before in Chancery. 


Wiſden Juſtice fo2 the Plaintiff. The Queſtions in this 

Caſe are thzee, 1. It theſe G2ants are repealable, and 

are void? 2. It this be an apt Scire facias, being to repeal 

part of a Patent? 3. It this TUrit may conclude to the 
exheredation of the Heirs? 

As to the firſt. Theſe Letters Patents to Edward Earl of 

Dorſet, and his Peirs Bales, are void, and ought to be re- 
pealed, and may be repealed though voto, Hill. 12 H. 7. Kelw. 
19. a. by Keble. And that theſe Letters Patents are votd, 
appears, 1. Becauſe they are contrary to the intention of 
the King, Hob. 223. Ann Needlers Caſe. 10 Co.110.b. Vowes 
Caſe. 2. The King cannot depzive the Patron of thoſe Rights 
which are appendant to him, which is jus Patronagii, & jus 
viſitandi, which are in Earl Robert and his Peirs. 

As to the ſecond. This Gzant may be repealed in part, c . 
Dyer 276. b. pl. 53. becauſe it conſiſts of things of ſeveral Moor 325. pl. 
natures; and as a Patent may be good in part, and naught 455-7% cf 


in part, ſo it may be repealed fo2 part, and ſtand fo2 another . 
part. 230. pl. 246. 


As to the third. Hete ate apt Perſons, becauſe the Heirs v. 
are concerned, becauſe the queſtion is, CUho is the Dotatoz? 
not the Erecutozs, but Earl Robert and his Þeirs, and the 
Executozs are only Inſtruments; and the concluſion ad 
A a damnum 
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damnum of the Heirs doth not vitiate, becauſe the Court 
knows to whoſe Damage the Patent ts. 

Object Ik this G2ant ſhall be repealed, the Indowments of 
the Doſpital fails. 

Reſp. Jt was ſubjed to repeal oziginally in the Creation, 

Hale Chief Baron contra. J pꝛemiſe thꝛee things. 1. hy 
J cannot give an Opinion to repeal theſe Letters Patents 
without grand cauſe. 2. Pow the Cale ſtands here upon the 
Patent and the Mill. 3. The Reaſons why this Crit of 
Scire facias will not lie in this Caſe. 

As to the firſt. This is the firſt Caſe in which Clauſes 
which have a general influence thzough the whole Patent may 
be repealed. 2. Jt is a Caſe of great moment in particular, 
becauſe by this Repeal the Jndowment is void; as the Caſe 
of the Abby of Fountain is; and here no Maſter no2 other Df. 
ficers may ſubſiſt. 3. Becauſe there is no neceſſity to repeal 
them, becauſe there are votd Clauſes, and they may be tried at 
Law; and that is the reaſon that Judgment upon an TJſſue 
tried in a Scire fac.to repeal a Patent in B.R. is not there given, 
but the Reco2d is to be returned into this Court, which is 
not in another Caſe 3 and thoſe things are of long continu: 
ance, (viz.) from 6 Jac. fo2 then was the UUill, and the Let: 
ters Patents were 7 Car. 1. and it cannot be known what 
Tranſactions have been paſſed betwirt the King and the Dcirs 
of Richard Earl of Dorſet during the time. 

As to the ſecond Obſervation, upon the Patent and the Till, 
1. No lilli of Robert appears by other Recoꝑd than by recital 
in theſe Letters Patents. 2. Although Richard Son and Deir 
of Robert was dead at the time of the Letters Patents, it ap- 
pears not. 3. Although de facto, Edward was Father of Ri- 
chard, it appears not, 4. Jt doth not appear that the Land 
upon which the Hoſpital was built, was the Indowment of 
the Hoſpital ; and if no Indowment, no Hofpital. 1. Jt can- 
not be underſtood that Edward was Deir to Robert, be: 
cauſe here is an Averment contrary 3 and he might be Heir 
Male in vulgar appellation. 2. The Clauſes are not ſubſtan- 
tive and independent Clauſes, but have an influence thzough 
the whole Letters Patents; and ſo by the Repeal of them 
the Patent ſhall be vitiated, viz. the naming and appointment 
of the ſeveral Officers making of Rules, Conſtitutions and 
By Laws, and in this particular, this Patent is not like to 
the Patent in the Pzinces Caſe. 3. Jf here were not deroga- 
tozp Clauſes, viz. to create a Cozpoꝛation accozding to the 
intention of the Will, this will create a Right to the Pei 
to 


—_— 
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to nominate; but here are derogatoꝛy Clauſes in it ſecundum vo- 
luntatem, which ſhall be accoꝛding to the Kings Pleaſure, other⸗ 
wiſe the Name ſhall be altered. 4. The Licence to amortize. 
5. Thoſe Clauſes are not ſimply void, but only votdable, be⸗ 
cauſe the King takes notice of the Mill of Earl Robert. 
6. The Gzant made to Edward to make By Laws, is to him, 
and the Heirs Bales of his Body; But concerning Election 
of Members, this is to Edward, and the Þeirs Males of the 
Body of Robert. 

As to the third. Such Scire facias lies not in point of fozm. 
1. A Patent may be repealed in part, but this ſhall be only 
in Clauſes independent, Fitzh. Petition 19. 2. There will be 
an infinite Jnconventence, if by this wap part of this Patent 
may be repealed; fo2 by this way a good Patent may be 
made naught, and e contra. 3. The King hath ſaid how he 
will have this Cozpozation qualified, and he is dead, and now 
we will make other Patrons after his death. 4. The King 
hath ſaid how it ſhall be governed, and not otherwiſe. And 
here is no neceſſity to repeal this, becauſe if there be void 
Clauſes they may be tried in Aſſize, and therefoze the TUrit is 
ill. 2. Jt doth not lie fo2 the matter. 1. Becauſe the King takes 
notice of the Clauſes in the Mill which are deſired to be re- 
pealed, and therefoze he is not deceived in this Gꝛant. In 
the Creation of the Hoſpital ſunt tres Actores fabulæ. 1. Earl 
Robert. 2. The King, whoſe Right is to grant the Incoꝛpoꝛa⸗ 
tion. 3. The Erecut9s, which ought to indow this Hoſpital. 
2. The Executozs, are not at any pꝛejudice, becauſe they are 
not compellable to indow this Cozpozation, if it be not ac- 
coding to the TUill of Earl Robert. 3. If the Executoꝛs 


have indowed the Hoſpital, being ſo created, its a breach of 


Truſt. 


Obje&. The King cannot diſpoſe of the Right of another, 
and here the Founder was Earl Roberr. 

Reſp. There is no Patronage till the Foundation of the 
Holpital, and the Heir of Robert Hath not to do with it till 


the Foundation; and the Erecutozs do not bzeak the Truft. 


The Low Keeper would adviſe, and ſo it was adjozned, 


3 Maii 1669. William Lenthal was ſwom in the Office of 


Parſhal of the Kings Bench, in the Place of Sir John Len- 


thal, his Gꝛandkather, who died the laſt Cacation. 


Stone an Attony of B. R. Having Land within the anno? 
of Harrow, in the County of Middleſex, ratione tenuræ, ought 


Aa 2 to 
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This Priv- to ſerveas Reeve there, when eleded; and he being now elected 

ledge denied pꝛaped a CUrit of Puviledge, that he ſhould not be compelled 

Captian ofthe to gather the Rents of the Loꝛd, and to ſerve in that Office, 

Guards, which  Keiling Chief Juſtice. This Crit lies here, and is a tron: 
ger Caſe than Prouſes Caſe. Cro. Car. 389. 

Twiſden Juſtice. A Tenure may be created to ſuch intent 
to collec the Rents of the Lo2d 3 and Cokes Entr. 436. an At- 
toꝛny exempted to be a Souldier; ſo of a Clerk of the Bank, 
Cro. Car. 8. Venables Caſe, 2 Roll 271. March 30. pl. 65. Et 


adjornatur. 


Sir Andrew Henley verſus Dr. Burſtal. 


MA bis N Acdion upon the Caſe foz malitiouſly indicing the 
eg Vide before, Plaintiff, being a Juſtice of the Peace, fo2 delivering 
| zeerdmore for A Uagrant out of Cuſtody, without examination, contrary 
indiing che to Law, Upon Not Guilty pleaded, a Uerdict found fo? the 
Ree an Plaintiff; And Swain moved foz the Defendant in Arreſt of 
ARion doth Judgment, that ſuch Action doth not lie, becauſe it deters a 
* . Man from pꝛoſecuting foꝛ the King. 

Maynard Serjeant fo2 the Plaintiff. Nlhere the Indiament 
is pꝛeferred malitiouſly, and ſuch Judgment contains matter 
of Imputation and Slander as well as Crime; there the 
Action lies; but otherwiſe where the Indictment contains Crime 
without Slander, as Fo2cible Entry, &c. but here is Slander 
as well as Crime; and of that Opinion was all the Court; 
and Judgment was given fo2 the Plaintiff. 


© 
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Price verſus Crofts, and others. Mich. 1657. B. R. 


JN Action upon the Caſe in nature of a Conſpiracy, fo? 
of indicting the Plaintiff of Barretry ; one of the Defen- 
"MW dants is only found Hulltp. 

40 And Baldwin moved in Arreſt of Judgment, that one cannot 
1 | be guilty of a Conſpiracy alone. But per Cur. it being but 
4 an Action on the Cale tis well enough, and the Plaintiff had 
fl. his Judgment, | 


Craft 


Term. Paſch. 21 Car. 2. B. R. 


Craft verſus Winter. 


DE Plaintiff declares, that the Defendant in London 2 2/7 , 
ſpoke theſe wopds to the Plaintiff, Thou art a Thieviſh » . 22 

Fellow, and ſtoledſt the Plate from Hadbam. Colledge in Oxford. 2 40 
The Defendant juſtifies, that the Plaintiff ſtole the ſaid Plate 
in Oxford, The Plaintiff replies, that the Defendant ſpoke 
the wozds de injuria ſua propria; and the Jſſue tried in Lon- 
don, and found fo? the Plaintifl. 

And Sanders moved fo2 the Defendant in Arreſt of Judgment, 
becauſe a miſtrial, becauſe the Jſſue ought to be in the County 
of Oxford where the juſtification is laid, and not in London 3 
but adjudged fo2 the Plaintiff, becauſe its aided by the new 


Statute of 16 and 17 Car. 2. cap. 8, But the Defendant might 
have demurred upon it. 


Term. Trin. 21 Car. II. B. R. 


Keiling Chief Juſtice. 
Twiſden, 


Rainsford, and . ſtices. 
Morton. | 


Lady Broughton verſus Voſey. 


Reſpaſs fo2 taking two Þoztes, The Defendant pleads, 
That the Dean and Chapter of Weſtminſter have a 
Court-Leet in a particular Jurisdicion, called the 
Sanctuary in Weſtminſter, within which the Plaintiff hath a 
Houſe, and that ſhe by reaſon of the Tenure of that Beſuage 
ought to pave that part of the Street befoze the Doo2, and 
fo2 not Paving ſhe was pꝛelented at the Leet held ſuch a day, 
and affered to 5 1. and eſtreated, and the Defendant as Bat- 
liff juſtifies the taking fo2 the ſaid 5 1. The Plaintiff replies, 
and traverſes the ratione tenurz, that ſhe ought to repair, 
and concludes, Et hoc paratus eſt verificare, unde petit judi- 
cium, if the Plaintiff ab actione ſua prædicta præcludi debeat; 
and upon this the Defendant demurs ſpecially, becauſe ſhe doth 
not conclude unde petit judicium, & damna ſua occafione tranſ- 
greſſionis predict ſibi adjudicari, &c. and fo2 this Cauſe the 
Court ſeemed fo2 the Defendant; but a Rule made by con: 
ſent to take Traverſe and Trial upon the Tenure, upon pay: 
ment of Coſts to the Defendant. 


This Term were made ſeventeen new Serjeants, (viz.) of Grayi- 
Inn, Sir William Scrogs, Timothy Turnor, LVilliam Ellis, Thomas 
Hardres, Nicholas VVilmote, and Thomas Flint. Of the Inner- 
Temple, Sir Richard Hopkins, Chriftopher Goodfellow and Samnel 
Baldwin. Of the Middle-Temple, John Turnor, Jehn Barton, 
Francis Brampſton, and Sir Henry Peckham. Of Lincolns-Inn, 
Guibon Goddard, Sir John Howel, Thomas Powys, and Thomas 
Jones; all which read, beſides Scrogs and Jones. They gave Rings 
with this Inſcription, Rex Legis Tutamen. 


In the laſt Vacation died Sir Edward Atkins Knight, one of 
the Barons of the Exchequer. 


Term, 


Term. Mich. 21 Car. II. B. R. 


Pordage verſus Cole. 


EBT upon a Deed Poll concerning the purchaſe of 
D Land made by the Defendant, of the Plaintiff, dated 


the iſt. of May 1668. where the Plaintiff declares, - 


that by the ſaid Deed it was agreed betwirt the Plaintif and 
Defendant, that the Defendant ſhould pap to the Plaintiff ſo 
much Bonp, upon ſuch a day, fo2 the faid Land, the which he 
hath not done, unde actio accrevit z and upon this Count the 
Defendant demurs. And Withens fo the Detennant alleged 
the Cauſe to be, becauſe the Plaintiff doth not aver that the 
Defendant injoped the Land; and where there is not a mu⸗ 
tual remedy ( the Deed being oniy Poll, and not being 

Indenture) there ought to be ſuch: Aberment, 1 Roll 33 
pl. 3. Holder verſug Taylor. In Covenant to repait, where 
Leſſee fo2 years covenants to repair, Proviſo, that the'L 
find grand Timber, there in an Action of Covenant the Plain- 
tiff ought to aver that he offered grand Timber. So $ Co. 
Grays Caſe, 78. b. 1 31) ic XY 

Jones fo2 the Plaintiff, Pere the Defendant: covenants to 
pay at a certain day, and perhaps the Convepance cannot be 
made by that day; and it doth not appear that the Land was 
not conveyed befoze. | 

Keiling Chief Juſtice. Jt ſeems no Agreement of the other 
part, fo2 its not by Jndenture. 

Twiſden Juſtice, Jn covenant the wozds were, The Plain⸗ 
tiff putting the Houſe in repair, the Defendant covenanted to 
keep it ſo repaired. Reſolved they were mutual Covenants, 
Cr. Jac.6 45. Salter verſ.Stone, Styles 140. Brag verſ. Nightingale. 

Rainsford and Morton Juſtices. It ſeems a Covenant by it 
ſelf ; and Judgment was given foz the Plaintiff; but the De- 


4 


fendant bzought a TTirit of Erro2 in the Exchequer Chamber 


upon the matter in Law. 


Drake 


. 24 CH® 


Term. Mich. 21 Car. 2. B. R. | 


1 
#4 
1 
* . 
3 by - 
Ki 
17 1 
7 184 
11 
4 1 — 
3 Ti 5 
„ 
ip 1 
i 1. 
i 
ok 
x 1 45 ; 
4 
1 * 
K. 1 
k * y ' 4 6A 9 HG 


* Fe 
reer 


— 


Drake verſus Hill. 


DE Defendant ſaid of the Plaintiff, being a Merchant 
and maintained himſelf and his Family by buying and 
ſelling ; Auſten Drake is broke, and gon for Virginia; I have 
ill Fortune, for Auſten Drake is failed, and have Joſt my Monies. 
Auſten Drake is a beggarly Fellow, and not worth a Groat, and 
not able to pay his Debts, and rides abroad with his Man double 
armed for fear of Bailiff. Upon Mot Guilty, Gerdia fo2 the 
Plaintiff, 
And Serjeant Maynard moved fo2 the Defendant in Arreſt, 
1. That the laſt wozds are not acionable; fo2 beggarly Fel- 
low are only wows of repꝛoach, and not worth a Groat, the 
Caſe of Moon and Mokam, 14 Car. 1. Judgment was there 
reverſed in the Exchequer Chamber; and there is a difference 
when the wozds of themſelves are not actionable, yet if they be 
accompanied wich Special Damage, they are antonable, as 
Low and Harwoods Caſe. Judgment in Winſor reverſed where 
he ſaid, that the Defendant ſaid, that the Plaintiff had not 
Title. to Land, by reaſon-of which he could not ſell, and 
Nevil and Francis Caſe. + And Bankrupt is a Crime that im- 
pliss Diſceit, but to be pooz is no Crime. 
Keiling Chief Juſtice. To ſay that he is not worth a Groat 
is) not -actianadle, becauſe he map be an honeſt Man notwith: 


ſtanding; but it ſeems that the other wozds ſeem actionable, 


- Ewiſden Juſtice, H. map pay his Debts, and yet not woꝛth 
a Gꝛoat after; but to ſay that He is not able to pay his Debts 
is actionable ;. and Judgment was given fo2 the Plaintiff, 


I emi. 
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Tinton Keeper of the Turnſtile-Tavern in Holborn, was 
x J infozmed againſt foz uttering bzaſs Half-pence, and he 
came in and confefſed the Fac layed in the Inkozmation, and 
his Fine was pardoned, and he was bound by Recognizance 
not to utter any mo2e, 


Treſpaſs fo2 taking fozty Sheep, and chaſing of them, bp | , +, 


reaſon of which chaſing one of them died; and the Defendant 
pleads, that the place in which the chaſing is ſuppoſed was 
his Freehold, and that he leniter chaſed them quz eſt eadem 
tranſgreſſio. The Plaintiff replies, and juſtifies foꝛ Common; 
The Defendant rejoyns by Jncloſure ; and the Plaintiff de⸗ 
murs. And Levios foz the Oefendant urged that the Bar is 
not good, becauſe he doth not anſwer to the chaſing of the 
Sheep, fo2 he ought to have traverſed it, Cro. Eliz. 384. Hill. 
verſus Prideaux, and Trio. 19 Car. 2. Copley verſus Perry. 

Jones fo2 the Plaintiff, Jts frequent in Treſpaſs to anſwer 
to the beating, & male tractation', and that he molliter manus 
impoſuit, quæ eſt eadem tranſgreſho. 

Twiſden Juſtice. The Plaintiff relies by his Replication 
upon the Common, and waives the ſtaying of the Sheep, &c. 
and therefoze its good enough; and with this agreed the whole 
Court; and Judgment was given fo2 the Plaintiff. 


This Term Timothy Littleton Serjeant at Law was made one 
of the Barons of the Exchequer. 


B b Term. 
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Smith, Hains, Tunman, and others, Commiſſioners of 
8 Sewers in Middleſex, made an Dwer concerning the 
amendment of a Beach at Blackwal, and aſſeſſed the Inhabi⸗ 
tants of White - Chappel to contribute, and the Inhabitants 
pocured a Certiorari, and notwithſtanding that the Commiſ- 
ſioners pꝛoceeded, and upon this an Attachment was granted, 
and they were committed to the Marſhalſey fo2 the ſaid Con- 


tempt. 


Frere of Rayneham fn the County of Kent was indicted at 
the Seſſions at Maidſtone, fo2 not contributing to the repair 
of ÞHigh-ways, contrary to the fozm of the Statute of 2 and 
3 Phil. and Mary, cap. 8. and removed this by Certiorari ; and 
when the Recozd of the Jndicment was removed into this 
Court, he came befoze Juſtice Morton and ſubmitted himſelf 
to a Fine, who fined him upon two Indiaments to 20 s. laſt 
Michaelmas-Term ; and now the Jnhabitants ſuggeſt by Mo: 
tion and Affidavit, that Frere hath eight Plow-lands, and con: 
ſequently that he ought to have found eight Carts fo? ſir days, 
and that the Judge was ſurpaiſed ; and although that his Land 
was Paſture ; yet the Court ſet aſide the Fine, and oꝛdered, that 
he pzoceed to Trial upon theſe Jndictments, if he do not agree 
with the Pariſh befoze next Alliſes, fo2 by his own Confeſſion 
he hath 1700 Acres of Arable and Paſture. 


This Term died Sir Jeoffr Palmer, Knight and Baronet, At- 
torny General, and Sir Heneage Finch Sollicitor General ſuc- 
ceeded in his place, and Sir Edward Turnor was made Sollicitor 


General. 


Copping 
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Copping verſus Hurrier. 
Intr. Hill. 20 & 21 Car. 2. Rot. 1261. 


EBT upon an Arbitrement, the ſubmiſſion was to two, 549 2 2.4 7 
Ita quod they make their Award befoze the laſt day of _ | 

Michaelmas-Term, and if they cannot agree, then to A. who 

then ſhall be Umpire to make the Award within the (atd time; 

and the Plaintiff declares, that the Arbitratozs did not make 

any Award, but the Umpire made his Umpirage, and ſhews Poſte: m_ 

it; and the Defendant demurs upon this Count, becauſe the l. 

Umpirage was void, becauſe the Arbitratozs had all Michael- 

mas- Term, and the Umpire cannot intermeddle during that 

time, and fo2 that it was adjudged fo2 the Defendant; and in 

this Caſe was cited Roll 261. 1 part, Lumley and Hattons 

Caſe, and Barber and Giles Caſe, and Dyer 347. and Barnard 

and Kings Caſe, Vide Godbolt 241. pl. 334. Fial verſus Va- 

rier, contra. 


Horſeley verſus Potton. 


N an Action upon the Cale; The Plaintiff declares, that he 2 
did lend his Gelding to the Defendant to ride from Swaft- 
ham in Norfolk to Peterborough in the County of Northampton, 
and the Defendant abuſed the ſaid Hoſe in itinere. Upon Not 
Guilty pleaded, Cerdic was fo2 the Plaintiff. And Holt Junior 
moved in Arreſt of Judgment, becauſe there is not any Uiſne 
wherc the Abuſe of the Gelding was, but only in itinere,Cro. Jac. 
266. and Cro, Car. 20. White verſus Riſden 3 and Judgment 
ſfayed till the other party moved. | 


Cheſter and Willan. Ejectment. 


Deviſe to eleven and their Heirs, the Defendant being 

one of the eleven, by Jndenture foz 100 l. granted, bar- AOL, 7. 
gained, ſold and confirmed to another of the eleven; and if any 
Eſtate paſſed was the queſtion, (viz.) where one Joyntenant 
grants to another, if this amounts to a Releaſe 3 and ad⸗ 
judged that it doth, Roll 810. 1 part. Cro. Jac. 314. 


Bb 2 Term. 


Term. Trin. 22 Car. II. B. R. 


Ighton Town-Clerk of Stratford upon Avon was turned 

out of his Place by the Coppozation, and he pꝛaped a 

TUrit of Mandamus to reſtoze him, and it was granted; and 

upon this the Cozpozation returns, That the King by his Let- 

ters Patents grants, that they ſhall have a Town-Clerk which 

ſhall continue durante beneplacito of the Payo2 and Aldermen, 

and that the ſaid Dighton was made Town-Clerk, and they 

turned him out, and upon this return the Queſtion was, Ik the 

Coppozation hath an Arbitrary Power to turn out the (ald 
Town-Clerk, oz ought to ſhew reaſonable cauſe, 

Jones fo2 Dighton. Manp Coppozations have ſuch Officers, 
and its of conſequence, Cro. Jac. 540. Warrens Caſe. An Al- 
derman cannot be (o turned out; and as to Blackgraves Caſe 
this was not argued; and here they did not give notice : 
But by all the Court, the continuation of him in his Office 
is in the will and pleaſure of the Cozpozation, and upon this 
Reſtitution was denied; but the Court adviſed to repeal the 
Patent becauſe inconventent. 


This Term Hugh Windham Serjeant at Law was made Baron 
of the Exchequer. 


Term. Mich. 22 Car. IL B. R. 


The Juſtices being 
Keiling Chief Juſtice; 


Twiſden, 
Rainsford, anddKnight 
Morton, 


But Keiling was Sick the whole Term. 


Michel verſus Bisby. 


verſham upon an Aſſumpſit fo2 TUlares 3 The Defen- 

vant there, and the Plaintiff here tenders a Plea, 
that the Contract upon which the Action is bzought, was made 
out of the Jurisdicion, and demands Judgment if the Court 
will take Conuſance, &c. the Court there refuſed to allow this, 
And Jones moved fo2 a Pꝛohibition, pꝛoducing an Affidauit of 
the ſaid Tender of the Plea, and refuſal z and the Court 
granted the (aid Pꝛohibition. 


T DE Defendant ſued the Plaintiff in the Court of Fe- 


Rinch verſas 


DE Caſe was ſuch. Rinch bzought two Actions on the 
Caſe againſt a TUivow in the Pipowder-Court in 
Glouceſter about two years ago; and about January laſt bzought 
two other Actions of the ſame nature againſt the ſame Party, 
Upon the two firſt, Judgments were given long ſince, and 
upon the two laſt the Defendant had demurred, and Judgment 
given againſt her, and TUrits of Enquiry were executed, but 
no final Judgment given. The Defendant bzings two TUrits 
of Erroz, which were allowed by the Yayo? and Town-Clerk, 
and the two firſt Judgments removed, whereas in 1 — the 
ekendant 


2 4 Ci. 


— 
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Defendant intended to have the two other Cauſes removed, 
and not the two firſt, fo2 that they were long befoze ſatisfied; 
but notwithſtanding the ſaid Writs of Erroz, after the return 
thereof was out, the Plaintiff entred Judgment upon the two 
laſt Actions, and took out Execution upon the ſame 3; and the 
Defendant moved by Saunders fo2 the Attachment. But re- 
ſolved per Cur. there is no contempt, becauſe when there were 
two Judgments fozmerly entred, the Town Clerk might cer: 
tifie them to\ſatisfie the NMrits of Erro2 3 and he could not 
certifie the other two, becauſe no Judgment was given up. 
on them; and the Writ of Erroz commands to certifie (i 
judicium redditum fir, and Defendant might have helped this 
by moving the Court below after Coſts tared to have Judg. 
ment entred in the two laſt Actions as well as the Plain- 
tiff, fo2 Judgment ought to have been given at the requeſt of 
either Party; and ſo the Contempt was diſcharged. 


Laſſels verſus Chatterton. 


1 Vide Syd. 457. EBT fo2 1000 l. upon an Indenture. The Plaintiff 
+/( (4+ wod.kep, 67. ID Declares, That by Jndenture the Defendant did cove- 
/ , nant with the Plaintiff to convey certain Lands in Bowmer, 
q demiled to Binton, to the Plaintiff, by ſuch Conveyance as the 
Plaintiffs Councel ſhould adviſe ; and that the Plaintiff, by the 
advice of his Councel, did tender to the Defendant a Con- 
vepance by Leaſe and Releaſe, and ſets fozth both in hec 
verba, which Releaſe contained ſeveral Covenants, amongſt 
which one was againſt a Stranger; and alſo here was com- 
pehended a Marranty againſt the Defendant and his Peirs, 
and that the Plaintiff tendzed the laid Conveyance, and the 
Defendant retuſed to ſeal the lame. The Defendant pleads, 
that he did not tender the lald Conveyance; and Jſſue was 

taken thereupon, and CUerdia pro Quer. 

And Levins fo the Defendant moved in Arreſt of Judg- 
ment, becauſe the Conveyance tendꝛed is not ſuch as is war⸗ 
ranted by the ſaid Articles, becauſe it compꝛehends Covenants, 
which it ought not to have done, and that the Articles had been 
to make (uch reaſonable Aſſurance as Councel ſhould adviſe, 
and perhaps reaſonable Covenants might have been inſerted, 
but not any Covenant againſt a Stranger, no2z Warranty, 
2 Cro. 571. Coles verſus Kinder. 1 Roll 424. pl. 13. p Coke. 
2. The Agreement is to convey all the Lands fn Bowmer de- 
miſled to Bointon; and the Covepance is not only of _ 

ut 


— ——— 
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but of all other his Lands whatſoever ; and fo2 his laſt ex⸗ 
ception, Weſton fo2 the Platntiff, acknowledged that it can: 
not be good, and thereupon Judgment was ſtayed. But 
Twiſden Juſtice, The Law is altered ſince Cole and Kinders 
Caſe, as to Covenants in a Coveyance, if they be reaſonable, 
but _—_— he is ſeiled of an abſolute Eſtate in Fee-fimple, 
02 the like. 


Nota. By Twiſden Juſtice, Jt was reſolved in one Longs 


Caſe, that upon an Inkozmation upon the Statute of Ucury, , .... 


who bozrows the Mony may be a Witneſs after he hath paid 
the Monp, but not befoze. 


Ellis verſus Winne. 


"TY Defendant ſued the Plaintiff in the Court of the 

Marches of Wales at Ludlow, fog a Legacy of 50 l. and 
a Bals Pot; and the Plaintiff pzayed a Pꝛohibition, by Wil- 
liams, & habuit, becauſe this Court by their Inſtructions have 
not power to hold Plea of a Legacy, 


Dominus Rex verſus Wild. 


againſt the Defendant, being a Mozſted Meaver in 

ortolk, fo2 retaining above two Appzentices, contrary to the 

fozm of that Statute, Upon Non culp. pleaded, Uervic was 
found againſt the Defendant. 

And. Jones moved in Arreſt of Judgment, becauſe the 
Statute is miſrecited, becauſe its ſaiv, at a Seſſion of 
Parliament holden at Weſtminſter, by Pꝛozogation, 18 Febr. 
14 Car, 2. following the pzxinted Book of M. Manby. cthere- 
as the Parliament Roll is, and ſo is the Pꝛint ſet out by the 
Company of Stationers, at the Parliament begun at Weſt⸗ 
minſter the 8th of May, 13 Car. 2. and there continued: till 
19th of May, 14 Car. 2. and thence p2020gued to the 18th of 
February then next following; and this miſrecital vitiates 
the Count, fo2 there was no ſuch Seſſion of Parliament as 
is alledged; and (o was Partridges Caſe, Plowd. 34. a. Al- 
though it be a P2ivate Act, fo2 the Judges are to take notice 
judicially of all Parliaments and their Seſſions. 


A. Inkozmation upon the Statute of 14 Car. 2. cap. 5. 


Twiſden 
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Twiſden Juſtice, There is a difference when the Inkozma⸗ 


tion 02 Action is grounded upon an Ac of Parliament, and 


the concluſion is. contra formam Statuti prædicti, there the Jn: 


foꝛmation is not good, if the Statute be miſrecited z but if 


the concluſion be contra formam Statuti in hujuſmodi caſu 
editi & proviſi, there it may be good, notwithſtanding the mil. 
recital, becauſe the Court can take notice of a good Act of 
Parliament to puniſh the Dffence mentioned. But Judgment 
ſtayed until, &c. 


Bolus verſus Hinſtorke. 


122 fo2 breaking his Cloſe, and taking and im⸗ 
pounding the Plaintiffs Dren. The Defendant pleads, 
That Sir Henry Vernon was (eiſed in Fee of the Cloſe called 
the Low Leſſow in Peplow, being the place where the taking 
is ſuppoſed, and he being ſo ſeiſed, demiſed the ſame (ſuch a 
day to the Defendant fo2 ninety nine years, determinable upon 
thꝛee lives, by virtue whereof he entred, and was thereof poſ- 
ſeſſed, and fſuſtifies taking the Beaſts, Damage-feaſant and 
impounding them. The Plaintiff replies, and confeſſes the 


'Seiſin of Sir Henry Vernon, and the Leaſe to the Defendant ; 


but he farther ſays, That Sir Henry Vernon was alſo ſeiſed 
of another Cloſe called Bowns, adjoining to Low-leaſow Cloſe, 
and that there is and hath been time out of mind a Cuſtom 
in Peplow, that the Occupiers of Low-leaſow Cloſe onght to 
repair the Fences between the ſaid Cloſes; and that rhe ſatd 
Fences were out of repair, and that the Cattel went into the 
Defendants Cloſe pro defectu ſepium. The Defendant takes 
Iſſue upon the Cuſtom, and a Uerdic fo2 the Plaintiff. And 
Serjeant Baldwin moved fo2 the Defendant in Arreſt of Judg- 
ment. 1. That the Replication was not good, becauſe the 
Cuſtom, if good, is extinguiſhed by the unity of Poſſeſſion in 
Vernon. 2. Admitting it not extinguiſhed, yet that a Cuſtom 
laid in Occupiers is not good; but it ought to be laid in 
them who have the Inheritance, 1 Cro. 302, 418. Baker verſus 
Brereman. 

Twiſden Juſtice interrupted, and ſaid, that Point had been 
adjudged both ways. As to the unity of Poſſeſſion, it doth ex⸗ 
tinguich the Preſcription, Dyer 295. b. pl. 19. 

And by Twiſden and Morton Juſtices, The Preſcription is 
gone by the Unity. But it was adjourned, and ſtaped, &c. 


Bland 


g_— 
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Bland verſus Levit. 


DE Plaintiff takes out a Latitat againſt the Defendant 
with an ac etiam billæ fo2 60 l. direded to the Sheriff of 
Cambridge ſnire, who ſends it to the Bailiff of the Franchiſe 
of Ely, who Arreſts the Defendant, and takes Sureties upon 
a Bond of 40 1. and then returns Cepi Corpus, but never bzxngs 
in the Body, but combining with the Defendant lets him go 
at liberty, and the Bailiff himſelf lives out of the Franchiſe 
and imploys a Deputy. Several Diſtringas's ifſued, but the Bat- 
liff is worth nothing, and ſo the Plaintiff is like to loſe his 
(Urit 3 eſpecially the Sheriff having already returned Jfſues 
upon the Bailiff he cannot return nichil ; and thereupon Levins 
moved fo2 an Attachment againſt the Bafliff; and 'twas grant- 
ed, niſi. 


Deminus Rex verſus Ladſingham. 


N Jnfozmation was exhibited againſt M:. Ladſingham of ped. Rep. 
Devonſhire, Low of a Manno there, fo2 oppꝛeſſing his 4 4- 
e 


nants, and fo2 ſeveral Mildemeanozs; and upan Not 
Guilty pleaded, he was found Suilty; and Stroud moved 
to (ſet aſide the Uerdica, becauſe unduly given. The Jnfoz- 
mation being laid in Devonſhire, and the Trial there, and 
yet the Jury gave a pzvy Uerdic in the County of the City 
of Exceſter, which was illegal. 1. To give a pzivy Uerdid in 
a Criminal Cauſe, contrary to Coke upon Litt. 227. b. 2. Co 
give the Uerdic out of the County. But to both theſe the 
Court anſwered thus. To the firſt. *Tis intended that no pzivy 
Uerdia can be given in Criminal Caſes which concern Life, 
as Felony, becauſe the Jury are commanded to look upon 
the Paifoner when they give their UGerdic, and ſo the Pii⸗ 
ſoner is to be there peſent at the ſame time; but in Crimi⸗ 
nal Caſes, where the Oefendant is not to be perſonally pꝛe⸗ 
ſent at the time of the Uerdica, a pꝛiby Uerdic may be given. 
And as to the ſecond. Cuſtom Hath always been to give the 
Uerdic in that place; and the Court did not think the firſt 
Point fit to be moved, becauſe contrary to the Recozd, but 
bowever they reſolved as befoze, Vide poſt. 


Ce Good- 


- Mun Gy 
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Goodyear verſus Banks. 


A Special Action upon the Caſe, wherein the Plaintiff de. 
clares, That one Procter bought an Action againſt the 
Plaintiff, in which the Defendant was Attozny fo2 the ſain 
Procter, and that there was a Triai in the ſame againſt the 
new Plaintiff ; and that after the Trial, and befoze the Rules 
were out accozding to the Cuſtom of the Court, the De: 
fendant did enter Judgment againſt the now Plaintiff, by 
reaſon whereof he was pzevented from moving in Arreſt of 
Judgment. (pon this Declaration the Defendant demurred, 
but did not appear to maintain his Demurrer. But Juſtice 
Twiſden thinking it hard that an Attomy ſhould be ſued after 
the laid Judgment was ſet aſide, and conſequently the Plain. 
tiff not damnified, reſpited the giving Judgment fo2 a while. 


The Dean and Chapter of Windſor verſus Gover. 


EBT foz Rent due fo2 ſir years, upon a Leaſe fo? 
rs to the Defendant, of Tithes 3 the Defendant as 
to bene pleads nil debet, and as to the other four pears 
he pieads, that befoze any of the ſald Rent incurred, he aſ- 
ſigned over the ſaid Leaſe and Tithes to one Vaughan, of 
which the Plaintiff had notice, and did receive Rent from 
bim 3 Judgment ſi a&io: And upon this the Plaintiff demurred 
nerally, 4 
BiJorde fot the Plaintiff. The Points are, 1. When the Dean 
and Chapter make a Leaſe of Tithes rendzing Rent, whether the 
Mon reſerved be a Sum in Goſs, oz a Rent, 2. Admit- 
Þ| ting it to be a Rent, yet the Caſe being concerning a Po- 
— litick Body, whether the Acceptance ſhall bind, as in Caſe of 
in Plow con. a @ pate Perſon. 1. This is a Sum in Gols, and doth not 
Leaſe for life pals by the @zant of the Rent, neither is the Aſſignee Uable 
by Abby nd thereto, 5 Co. 3. a. Juels Caſe, 2 Roll 446 and 451. That 
our Deed, ſhall Rent iſſues not out of Tithes, Co. Lit. 47. a. The Rent ſhall 
by Beed. 1c, not paſs with the Gzant of the Reverſion, 2. Admitting that 
165.Edger and it be a Rent, yet this Acceptance alledged in the Plea ſhall 
Euty wih. not bind the Cozpoꝛation, becauſe they can do nothing but by 
cut Warrant Attozny 02 Bailiff made by their Common Seal, and cannot 


of Artoryy, hy themſelves take notice of this Aſſignment. 
2 Cr, 411. Saunders 
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Saunders fo2 the Defendant. It it ſhould be a Sum in 
Gꝛols, then the Plaintiff hath no cauſe of Action, foz all the 
days are not pet incurred; and 2 Cr. 111. Talentine verſus 
Denton, Its a good Leaſe, being fo2 years : And it would be 
miſchievous if it were not a good Leaſe, fo2 if it were only 
a Perſonal Contract it would only go to the Erecuto2s of 
the Dean 02 Biſhop, and not to the Succeſſoz, which would 
be contrary to the intent of the Parties; and it is a Rent pay- 
able fo2 the Tithes, though not ifſuing out of the Tithes. 
As to the ſecond Point, Jt ſhall be pꝛeſumed that the Plaintiff 
accepted the Rent from Vaughan legally. 

Twiſden Juſtice. As to the ſecond Point tis reſolved in 
Magdalen Colledge Caſe, 11 Co. 79.a. that ſuch Acceptance 
is void, Adjornat ur. 


Mortlock verſus Charleton. Error in Nottingham. 


DEBT upon a Bond; the Defendant pleads Non eſt Mod. Rep. 73. 


factum, and afterwards relicta verificatione cognoſcit 2 — 
actionem, and Judgment fo2 the Plaintiff, and the Defendant % Warren. 
in wiſericordia, and this aſſigned foz Erro, becauſe the Judg- 3. Po. 
ment ought to have been, that the Defendant Capiatur, 8 Co. Row. 2 02 
60. a. Beechers Caſe 3 but becauſe 2 Cro. 64. Devis verſus 
Clerk, is, that it ſhall be in miſericordia, and ſo the Books vary, 


Adjornatur. 


Yard verſus Ford. 


17 an Action upon the Caſe. The Plaintiff counts that he Mod. Rep. 59 
is poſſeſſed of the Manno and Bozough of Newton Y#7 7 
Abbots in the County of gs and hath, and ought to 
have a Market every Wed elday/in the laid Town; and that 
the Defendant at Aſhburton in the ſame County, within ſeven 
Miles of the ſaid Newton Abboys erected a new Market, and 
keeps the ſame every Wedne{day; to the Plaintiffs prejudice. 
Upon Non culp. pleaded, Qerdic was found fo2 the Plaintiff. 
And Jones fo2 the Defendant moved in Arreſt of Judgment, 
that this Action will not lie, becauſe it appears that the eren 
ing of this new Parket cannot be to the Plaintiffs damage, 
it not being kept on the ſame day that the Plaintiffs Mar⸗ 
ket is kept, 2 Roll 140. pl. 2. 
Cc 2 Twiſden 


5 24144 


Term. Mich. 22 Car. 2. B. R. 


Twiſden Juſtice. There ſeems no difference when the new 
Market is kept, whether on the ſame oz any other day, ſo as 
it be to the Plaintiffs prejudice, which is here found : But let 
it ſtay fo2 a while to conſider 3 Et adjornatur. But afterwards 
it was adjudged fo2 the Plaintiff. 


Dominus Rex werſus More. 


Ore, together with Turner and Smith enter into a Re- 
cognizance to the King, upon condition fo2 the Good 
Behaviour of More; then More is indicted, fo2 that he being 
ſo bound, did aſſault J. S. and ſo he hath fozfeited his Re- 
cognizance; and Williams moped to quaſh this Indiament, 
becauſe More ought to have, polſecuted by Scire facias and 
not 8 Indiament; and fo2 this reaſon the Jndiament was 
quacht. 


Jones verſus Powel. Error in C. B. for Words. 


Þ E Plaintiff declares, that he is an Attoznp of C. B. 
and that the Defendant and he had diſcourſe of the 
Plaintiff, and of his P2ofeſſion 3 and that the Defendant laid 
to the Plaintiff in auditu quamplurimorum, Thou canſt not 
read a Declaration, bp reaſon of the ſpeaking of which woꝛds, 
A. B. and C. the Plaintiffs former Clients deſerted him, ad 
damnum. Upon not Gutlty, a Uerdic fo2 the Plaintiff, and 
a Judgment; and the ſaid Judgment was affirmed, 


Dominus Rex verſus Allen. 


2 Keb. 690. A Inkozmation upon 12 Car. 2. cap. 13. fo? taking er- 


Mod. Rep. 69, ceſſive Uſury. The Jnfozmation is, That the Defen- 


vant 16 November, 20 Car. 2. did lend to J. S. 20 l. till June 
then next following, and that afterwards, viz. ad finem ter- 
mini prædicti, he took of the laid J. S. corrupte & extorſive, 
fo2 the Loan afozeſatd 308. which was above the rate by the 
ſaid Statute allowed. Upon not Guilty pleaded, a UGerdia 
was found againſt the Defendant ; And Keiling moved ko; 
him fn Arreſt of Judgment, becauſe the cozrupt Agreement 
ought to be within the Statute at the making of the Contra, 


and not at the end of the Term, as tis laid in the Jnfoz: 
mation. Twiſden 


6 —— 
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Twiſden Juſtice. There is this difference, if the Party wha 
lends the Monp contracts fo2 moze than 6 1. per cent. all the 
Affurance is void: But if he doth not contrac fo2 moe than 
the Statute allows, and afterwards he will take moze, the 
Aſfurance ſhall not be avoided, but the Party ſhall fozfeit 
the treble value; as if a Man when Monp was at 8 l. per 
cent. lends Mon, and takes Bond fo2- the fame, and then 
the Statute of 12 Car. 2. is made, and he will continue the 
old Jntereſt upon that Bond, the Bond ſhall not be avotdey 
by ſuch Acceptance of Jntereſt, but the Party ſhall fozfeit the 
treble value b Statute ; but Judgment was ſtatd till the 
other ſide d, becauſe the Court would adviſe, 


Twyford verſus Bernard. Trin. 22 Car. 2. Rot. 586. 


EBT upon a Bond of 300 l. The Defendant pleads 
that the ſaid (Uriting was delivered as an Eſcrow to 
one Godfrey Woodward a Stranger, upon condition, That if 
the Plaintiff ſhall pꝛocure a Demiſe of certain Tenements to 
the Defendant from a certain Company in London, oz ſhould 
give good Security that he would pzocure the ſaid Demiſe 
befoze ſuch a day, that then the ſald Woodward ſhould deliver 
the ſame, ut ſcriptum ſuum to the Plaintiff, otherwiſe that 
he ſhould keep the ſame in his hands; and the Defendant 
pleads, that the ſaiv Woodward vid not p2ocure the ſaid De- 
mile, no2 give Security as afozeſaiy, & ſic non eſt factum 
ſuum. The Plaintiff demurs, becauſe he anſwers not the 
Deed, foꝛ Woodward never had authozity to deliver his TUrit- 
ing ut factum, but ſcriptum ſuum, which is not good; And 
ſuch was the Opinion of Twiſden and Rainsford Juſtices 3 but 
Morton contra. But Simpſon being of Councel foz the De- 
fendant, moved that the Plaintiff might take Iſſue upon the 
Special Plea, ſcriptum being made fatum z and Judgment 
thereupon was ſtald entring koz a time. | 


Foxwiſt 
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Sidet fin 449. 
Mod Rep. 47. 
2 Saund. 212. 
Vide. poſt. 

S. Barbe verſus 
Burton. 


Foxwiſt and four others Executors of Mr. Pinſent, 
late one of the Prothonotaries of the Common 
Pleas, againſt Tremain. Trin. 21 Car. 2. 
Rot. 1512. 


Ndebitatus Aſſumpſit foz Monies received to the Teſtatoꝛs 
I uſe ko: Damage clear. The Defendant pleads in Abate- 
ment, that two of the Plaintiffs (and names them) are under 
the Ace of ſeventeen years. The Plaintiff demurs, and whe⸗ 
ther the thzee that were of full Age, and the Jnfants ought 
to join in this Action was the queſtion. Coleman fo? the De- 
fendant, That they cannot join, becauſe the Jnfants under 
ſeventeen years are not capable of adminiſtring, but there 
ought to be an Adminiſtrato2 durante minori ætate, as Sit 
Moil Finch's Caſe is, and therefoze they cannot be moze able by 
being joined with others. 


Hatton verſus Maskew and another. 
Trin. 15 Car. 2 B. R. Rot. 1117. 


N a TUrit of Erroz in the Exchequer Chamber, upon a 

Scire facias bzought by Maskew and one other to have Exe⸗ 
cution of a Judgment in Debt; the Plaintiff ſets fo2th in 
the Writ of Scire facias, that the Teſtato2 made the Jlaintiff 
and another his Executozs, and that the other is under the 
Age of ſeventeen years; and the Defendant demurred upon 
the Urit, fo2 this very cauſe, that the other upon the Plafn- 
tiffs own ſhewing was a joint Executoz, and not joined in 
the Action. But reſolved the Writ was good, becauſe the 
Inkant ought not join, and ſo Judgment was here given, and 
alſo affirmed in the Erchequer-Chamber. 

Offley fo2 the Plaintiff, There is a difference where there is 
but one Executo?2, and he an Jnfant under the Age of 17, and 
where there are other Executoꝛs joined with ſuch Inkant; fo2 
in the firſt Caſe the Jnfant cannot ſue, but in the other caſe 
an Jnfant may be joined with the others. True it is, the 
Executoꝛs of full Age may ſue without the Jnfant, and (et 
it koꝛth in their Declaration, as in Hatton and Maskews 
Caſe cited by Coleman; but tis as well where they all join, 

I NO 
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1 Roll. 288. pl. 2. and the very Caſe ruled in Yelverton 130. 
Smith verſus Smith, and 3 Cr. 378. Ik thzee Erecuto2s, and 
one be an Inkant, pet they ſhall all joyn in the Aa ion by an At⸗ 
tozney, and the Jnfant ſhall not ſue by Guardian, becauſe 
they all make but as it were one perſon, and repeſent their 
Teſtato2 joyntl v. | 
Twilden Juſtice, The Action is well bzought by all the Exe⸗ 
cuato2s jopntly, and no Adminiſtration can be granred during 
the Pinozity of the Infants, and all make but one perſon ; 
and it may be bzought either as Hatton and Maskews Caſe is, 
02 this way, and both good, Sed adjornat. But afterwarys 
adjudged Quod Def. reſpondeat ouſter, by Rainsford and 
Moreten, againft Twiſden, who held the Plea good, becauſe an 
Jnfant is an Executoꝛ quoad efli&& non quoad exercitium. 


Hayman verſus Truant. 


N Aſumpſit. The Plaintiff veclares that the Defen- vid. Mod. l . the 
dant ſuch a dap and year bargained and ſold to the Plain⸗ r. 7% ' 1/4 197 
tiff certain Cozn, affirming the ſame to be his own, and war- 
ranting it to the Plaintiff, whereas it was the Com of one 
Stokes, who ſince recovered damages againſt the Plaintiff foz 
the lame. The Defendant pledds a p2io2 Action fo2 the ſame 
matter ſtill depending, in Abatement of the Bill. The Plain- 
tiff replies, that the Contracts are ſeveral, and the Cauſe in 
the fozmer Action and this are ſeveral and fo2 ſeveral matters, 
Abſque hoc that they are fo2 the ſame matter. And the Defen- 
dant demurs ſpecially, viz. becauſe the Plaintiff ought to have . 
concluded to the Country, and not taken a Traverſe ; foꝛ by 
that means the Defendant might have rejoyned, and ſo an 
Infinity might be in the Pleading, and (o ſeems 3 Cr. 755. 
Huilh verſus Philips. 
Twiſden Juſtice, The Pleading is well, and ſo is the con- 
ſtant Pꝛadice. And the Caſe of Huiſh and Philips was ad: 
judged upon another Point, viz. foz vefec in the Plea, becauſe 
it is, Et prædictus Buſh ( un ſtranger) dicit, pro le Defendent. 
As appears in Yelverton 38. & 3 Cr. 13. where the ſame 
Caſe is alſo repozted, Et Judgment fuit done pur le Plaintiff 
quod Def. reſpond' oult. 
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Hambleron verſus Bere. 


Na ſpecial Action upon the Caſe fo2 inticing his Appꝛen⸗ 

tice out of his Service. The Plaintiff declares, that 

16 Car. 2. he intertained A. his Appꝛentice to ſerve him fo2 nine 

years, and that the Defendant inticed the ſaid A. from his 

ſaid Service, per quod he hath loſt his Service fo2 the whole 

Term of nine pears : {Upon Non Culp. pleaded, a Uerdia was 
given fo2 the Plaintiff. 

And Saunders fo; the Defendant moved in arreſt of Judg: 
ment, becauſe the Plaintiff hath bzought his Action too ſoon, 
02 at {eaſt hath laid his damnification too large, becauſe he 
bath alledged his damage to be by the loſs of the Appzentices 
Service fo2 the whole Term, whereas it appears that ſome 
years of the nine are yet to come; and ſo the Jury have given 
damage foz what the Plaintiff hath not ſuſtained lols, and the 
Apprentice map return, and yet the Plaintiff recover fo2 his 
abſence 3 and of this Opinion was Juſtice Twiſden, and there: 
foze the Judgment was ſtald, till farther Motion to be made 
by the Plaintiff ; and afterwards Judgment was arreſted, be: 
cauſe the Jury was guided by the Per quod. 


Guilliams verſus Munnington. Hereford. 


MN Replevin fo2 taking his Cattle; The Defendant 
avows fo2 that A. was ſeized in Fee in the place where, 

&c. and being ſetzed, by his Deed hie in Curia prolat', granted 
to Anne Munnington a Rent Charge out of the ſafd Lands 
with a Clauſe of diſtreſs to Anne Munnington, who by In- 
denture of Bargain and Sale duely inrolled in the Seſſions 
at Hereford, granted the ſaid Rent and Arrears thereof to the 
Defendant; and becauſe ſomuch was in arrear, the Defendant 
avows the taking. The Plaintiff pleads in Bar to this 4. 
vowpy, that the Defendant took the ſaid Cattle de injuria ſua 
propria, abſque hoc that the ſaĩd Anne Munnington did grant 
the ſaid Rent and arrears to the Defendant, and Jſſue is 
taken thereupon, whether Anne Munnington did grant the Rent 
and Arrears to the Defendant ; and Gerdi fo2 the Defendant, 
And Jones moved fo2 the Plaintiff in arreſt of Judgment. 

1. Becauſe the O2ant is alledged to be of a Rent and of the 
Arrearages thereof, and Jſlue is taken thereupon, and the 


Jury 
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Jury find the Gzant of the Rent and arrearages; whereas its 
impoſſible that any ſuch G2ant can be, becauſe the arrears are 
not grantable over, becauſe things in Action, and therefoze 
there ought to be a Repleader in this Caſe, Hob. 1 12. Tasker 
verſus Salter, Moor 867. pl. 1198, 2 Cr. 131. Marham 
verſus Peſcod. And though Iſſue be found fo2 the Avowant, 
yet it being impoſſible, 1. Jt will not be helped, 2 Cr. 682. 
Buckland verſus Oteley. 2. The Avowant hath not made a 
good Title to the Bent, becauſe he pleads it by way of Bar- 
gain and Sale, and that by virtue thereof, and of the Statute 
fo2 transferring Uſes into poſſeſſion he was ſeiſed, and yet al- 
ledges no conſideration, not ſo much as pro quadam pecuniz 
ſumma, which is not good. 

Twiſden Juſtice, The firſt Exception ſeems of little Ualt- 


dity after Uerdic, but the ſecond is material, and Judgment 
ſtayed until, & c. 


Dominus Rex verſus Saunders. 


Nkozmation fo2 wziting a ſcandalous Letter to Hatton Rich 
Bother to the Earl of Warwick, who was indebted to him 
300 l. and this Saunders having been delayed fo2 thꝛee years 
by the laid Mr. Richs obtaining a Pꝛotection, and at length 
taking the Pꝛiſon of the Kings Bench, he wote a Letter to him, 
wherein he tells him, That if he had any Honeſty, Civility, So- 
briety or Humanity, he would not deal ſo by him; and that 
he would one day be damned and be in Hell for his Cheating, 
02 Cows to the like effec, and cited ſeveral places of Scrip⸗ 
ture to make good his Allegations. And in the Inkozmation 
was laid, that he publiſhed this Letter in the preſence Quam- 
plurimorum; and upon Non Culp. the Defendant was found 
guilty of all; whereas (in truth) if the matter had been taken 
care of at the Tryal, the Publication was not p2oved. 

And now Saunders moved in arreſt of Judgment, fo2 that 
the ſubſtance of the Letter is not ſcandalous, but impertinent 
and inſignificant,and ſhews a zeal in the Defendant to manifeſt 
his (ſenſe of the injury he hath ſuſtained by the Non-payment of 
the Mony. 

Twiſden Juſtice. The Letter is pꝛovocative, and tends to 
the incenſing Mr. Rich to break the Peace, and therefoze an 
Inkozmation lies: Mes adjornat'. And afterwards the Court 
adjudged the Letter ſcandaloits 3 and Saunders was fined 40 
Marks. 

D d Dominus 


4 by 
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Dominus Rex verſus Sykes. 


Nfownation fo2 Perjury Upon Not-Gutilty pleaded, upon 
the Trial the Recozd of the Tryal wherein the Deken⸗ 
dant is alledged to be perjured, was pꝛoduced, and it 'va- 
ried from what it was laid in the Inkozmation, and at the 
Aſſizes it was allowed to be found ſpecially: And upon open: 
ing the Uerdic by Bigland fo2 the Defendant, it was reſolved 
by Twiſden Juſtice and the whole Court (abſente Keiling Chief 
Juſtice) that the Jury cannot have Conuſans of any variance 
between the Reco2d and the Jnfozmation 3 but the Judge at the 
Tryal ought to have determined it; and (o a Venire Facias 
de Novo ought to iſſue. 


Powel verſus Row. 


Mich. 21 Car. 2. Rot. 807. 


Vid. ante ge E to reverſe a Judgment given in Briſtol. In an 
— Action of Debt upon an Obligation, the Defendant 
ſus Chatiton. leaps Non eſt factum, and afterwards relicta verificatione con: 

feſſes the Action, and the Judgment thereupon is entred, Quod 
defendens fit in miſericordia, And the Erro2 aſſigned was on 
that part of the Judgment, whereas it ought to be Capiatur, 
accoꝛding to Dyer 67. pl. 19. 

Aires fo; the Defendant. That it is well enough, fo2 that no 
Book warrants the Caſe in Dyer, but 8 Co. 60. a. Bakers 
Caſe; and if we look into the reaſon, its plain, that it ought 
to be Miſericordia, becauſe the Judgment is upon the con:- 
feſſion of the Action, and not upon the Defendants fozmer 
Plea : And of this Opinion is 2 Cr. 64. Davidge verſus Clark. 
Mich. 33 H. 6. 54. b. pl. 44. Mich. 34 H.6. 20. a. pl. 37. Keilw. 
42. a. pl. 4. Raſt. Intr. tit. Debt, in Recovery 4. and Judgment 
3. 1 Roll. 224. Wrigns Caſe, and ſo is the conſtant Courſe, 
and (o are all the Preſidents in B. R and C. B. And the Caſe 
of Dyer is but as he found it recoꝛded, but Trin. 9 E. 4. 24. a. 
is Miſericordia. 

Twiſden Juſtice. As fo2 the Book of 2 Cr. its but the Opt 
nion of Fenner and Williams againſt Gawdy, and Coke and 
Dyer arte fo2 a Capiatur, and therefoze it ſeems it ſhould be 


ſo; 
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ſo; but if the Pꝛeſidents are Miſericordia it will alter the 
Caſe, Et adjorntat'. Mich. 44 E. 3. 42. b. pl. 47. Mich. 


45 E. 3. 11. a. pl. 4. 


Cock verſus Honychurch. 


Reſpaſs and Aſſault. The Defendant pleads a Con⸗ 
co2d between him and the Plaintiff, viz. that he ſhould 
pay the Plaintiff 3 l. in hand, and ſhould undertake to pay 
the Plaintiffs Attomy's Bill; and avers that he paid the 3 1. 
and that he was always ready to have paid the Attozny's Bill, 
but he never ſhewed him any. To this the Defendant demurred. 

Pawlet fo2 the Defendant. That it is a good Plea. 

The grand Objection is. That here is no Execution of this 
Agreement. 

Reſp. Tis an Execution, fo2 the payment of the 3 |. is 
made, and the Agreement is not to pay, but to undertake the 
payment of the Attomies Bill, which is accowingly done. 
And upon his undertaking, the Plaintiff oz the Attozny may 
have a Remedy, and ſo good accoꝛding to Plowd. 11. b. and 


in Peytoes Caſe, 9 Co. 77. b. There was an Obligation given 


fo2 payment of the Monp, and here is a Pzomiſe made, which 


are of the ſame Nature. acc 

Twiſden Juſtice. This Action is not good, becauſe not exe⸗ 
cuted; and of that Opinion was the whole Court (abſente 
_ Chief Juſtice) And Judgment was given foz the Plain⸗ 


* 


Smith verſus Smith. Aſſumpſit. 


Executoꝛs to A. and the Defendant did receive all the 
Eſtate of the Teſtatoz, whereas a Moyty thereof did and doth 
belong to the Plaintiff, and that the Plaintiff vid thieaten the 
Defendant to ſue him to come to an Accompt, and thereupon 
the Defendant in conſideration that the Plaintiff did pzomiſe 
to fozbear the ſald Suit, and to ſhew an Account concerning 
the Eſtate of the Teſtatoz, the Defendant pzomiſed to pay to 
the Plaintiff 1001. The Plaintiff avers that he did fozbear 
the ſaid Suit, and did ſhew an Account to the Defendant, 
and yet that he hath not paid the 100 l. Upon Non-Aſſumpſir 
pleaded, and Uerdict fo? the — 


1 ÞE Plaintiff declares, that he and the Defendant were 


2 Jones 


> 4-bg 5* 
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Jones moved in arreſt of Judgment, 1. The Plaintiff doth 
not ſet foxth where he would have ſued the Defendant, and 
perhaps it was in ſome Court which had not Jurisdidion. 2. De 
avers that he ſhewed quoddam Compotum, which is not good ; 
but he ought to have laid Compotum prædictum, Dyer 70. b. 
Paſch. 1 H. 7. 19. pl. 4. But notwithſtanding theſe Exceptions 
Judgment was given fo? the Plaintiff. 


— 


Picrſon verſus Riddley. Neplevin. 


DE Defendant avows the taking, fo2 that he is ſeized 
of the Mano of A. to which he hath a Leet belonging, 
and that by Cuſtom time out of mind uſed, the Inhabitants 


1 Vulr jose e 
[i | of D. uſed to ſend a Conſtable to the ſaid Leet; and that he 


1 befoze H. his Steward at A. held the ſaid Leet, and gave no- 
jy tice thereot at D. and that they did not (end a Conſtable, and 
4 thereupon the ſaid Steward impoſed a Fine of 39 s. 11 d. 
wel upon the Jnhabitants, and that he diſtrained the Plaintiff fo2 
s the ſaid Fine. The Plaintiff traverſes the Cuftom, and found 


fo2 the Avowant. 0 


F | And Shafto fo2 the Plaintiff moved in arreſt of Judgment 
4 | fo2 two Cauſes, . 1. Becauſe the Avowant ought to have al- 
% ledged a Cuſtom to diſtrain fo2 the Fine, as well as fo; the 
* ſending the Conſtable, which he hath not done, 1 Leon. 242. 
1 | pl. 327. Blunt verſus Whitacre, 11 Co. 44. b. Godfreys Cale; 
Pi fo? it is againſt Common Right. 2. The Fine is unreaſonable. 
1 Weſton contra. To the 1ſt. A Diſtreſs is incident to a Fine 


of Common Vight; and when he alledges a Cuſtom to im⸗ 
poſe a Fine, a Diſtreſs is thereby implyed, and it differs from 
an Amerciament in a Court Baron. 
To the 2d. All the Gille is amerced, and 39 s. is no great 
Feine fo2 a whole Townſhip. 
Twiſden Juſtice. hen a Duty is raiſed by Cuſtom, a 
diſtreſs fo2 that Duty muſt be maintained by the like Cuſtom. 
Sed adjornat. 


Gibbs verſus Stratford. 


Reſpaſs of falſe Jmpziſonment. The Defendant juſti- 

fies by virtue of an Arreſt in Obedience to a Pꝛecept 

out of Warwick Court, returnable ad proximam Curiam ; and 
upon this the Plaintift demurs, becauſe the Pꝛocels ought - 
e 
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be returnable on a dap certain, and not ad proximam Curiam; g f vo - 


7 


fo; ſo the Court not being held, the Party may be perpetu- 

ally impꝛiſoned, and ſo is 2 Cr. 314. Johns verſus Smith, Dyer 

262. b. pl. 33. 3 Cr. 105. Leat verſus Jennings. 25 
Twiſden Juſtice, The Cale of Dyer was good enough 

notwithſtanding that Erro2 3 but the Judgment was reverſed 


fo2 other Errozs, as appears, 1 Roll. 486. pl. 2. Jeſſon verſus 
Laxen. Sed adjornat'. 


Dominus Rex verſus Leſingham. Antea. 


Nloꝛmation. Foz that the Defendant did outragiouſly . {4 1s; 
make Diſtreſſes upon his Tenants,and was a Perturber of 

the Peace and common Dppzeſloz ; And upon Not-Guilty plead: 

ed, the Jury found him guilty. 

And Jones moved in arreſt of Judgment, 1. Fo? that at the 
Common Law a Loꝛd was not puniſhable foz diſtraining, and ſo 
no Infomation lies therefozez but the party is to be amerced 
by the Statute of Marlb. cap. 4. not fined, as hemuſt be upon 
an Inkozmation; and an Aafon upon the Caſe did lie at the 
Common Law, 2 Co. laſt, 107. *- | | 

2. Admit that an Jnfoznation lies in this Caſe, pet it is not 
good without ſhewing when he diftratned, which is not done 
but in general, his Tenants, which is incertain 3 and alſo he ought 
to ſhew how the Diſtreſſes were unreaſonable. Fe) 

3. The Inkoznation is, that he is Peturbator pacis & Com- 
munis Oppreſſor, which is too general; true it ts, that Com- 
munis Barrectator without other circumſtance is good, but in 
no other Caſe, as Communis Latro, 29 Aſſ. pl. 45. a. as Op- 
preſſor multorum hominum, without ſaying whom, is not good, 
2 Roll. 79. pl. 2. Moor 302. pl. 451. Cornwalls Caſe. 

Twiſden Juſtice. The Inkozmation can never be made good, 
becauſe too general; and Jnfozmation lies not fo2 Diſtreſſes,be- 
cauſe pzivate Offences : And ſo Judgment was ſtayed, 


| Denovan verſus Maſcal. 


EBT upon an Obligation, Conditioned to ſtand to Nod. Rep. 294 | 
the Award of A. and B. Ita quod they make their Award Copping ver- 45 
upon or before the 19th of February, and if they ſhall make no — er, 2 V% . 
Award, then to ſtand to the Umpirage of ſuch an one as the | 


Arbitrators ſhall chuſe. And the TUows are: But if they do 
not 


it 
} 
1 


— 
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2 Saund. 193. 


Nedham ver- 


ſus Benet, ante 


71 


Ol 


Draper verſus Blancy. 


— — 


not award, then I bind my ſelf to ſtand to the Award of ſuch 
Umpire, as they ſhall chuſe. And upon nullum Arbitrium pleaded, 
the Plaintiff ſets foꝛth an Umpirage, and the Oefendant de- 
. murs; and adjudged fo2 the Defendant 3 fo2 though the Ar: 
bitratozs may chuſe an Umpire at any time during the con- 
tinuance of their Power, pet that Umpire cannot ac till the 


Arbitrato2s time is expired, which in this Caſe is now. 
T wiſden and Rainsford Juſtices, 


By 


PDN a Judgment in this Court, a Fieri Facias iſſued 
out; And upon a nulla bona ret' in London; the 


Plaintiff takes out a Teſtatum Fieri Facias Directed to the She- 
riff of Montgomery to levp the Monies in the Þands of the 


Defendant Executoz. 


The Sheriff returns, that this is a 


County in Wales, and that Breve Domini Regis non currit in 


Wallia. 


And Saunders moved that the Sheriff may be amerced, and 


amend his Return. 


By the Statute of 1 E. 6, cap. 10. the 


- the Sheriffs of Wales ought to have their Deputies in the 
Courts at Weſtminſter, und the Sheriff cannot diſpute the Pꝛo⸗ 


= 


ceſs of the Court. 


2. This Crit doth lie in Wales. 


The 


Queſtion in the old Books is concerning oꝛiginal TUrits, as 
Quare Impedit, &c. but no Queſtion concerning CUrits of 
Execution, and by the Statute of 27 H. 8. cap. 26. Wales is 
made parcel of the Realm of England; and in 34 and 35 H. 8. 
cap. 26. there is a Clauſe, That all Proceſs for weighty Cauſes 
{hall be directed into Wales by the Chancellor and Council, 


which is intended the Judges. 


And here is a weighty Cauſe 3 


fo2 unleſs this IDꝛoceſs be allowed, the Plaintiff hath no re- 
medy ko his debt; fo2 an Action of Debt lies not in Wales up- 


on Judgment given here. 


Object. The Statutes of 1 E. 6. cap. 10. and 5 E. 6. cap. 26. 


in the Recital. 


Reſp. An Oziginal out of the Chancery here doth not run in 
Wales, as in a County Palatine 3 but a TUrit of Execution 


doth, 


Het. 18. Manſer verſus Lewys, Elegit lies and a Fieri 


Facias, 2 Cr. 484. Carps Caſe, a Cerciorari, and by Dodderidge 
a Capias upon a Recovery, 2 Bulſtr. 156. Bedo verſus Piper 
and 54. Hall verſus Rotheram. And afterwards it was adjudged 
an ill Return by Twiſden, Rains ford and Morton Juſtices. 


Vivian 
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Vivian verſus Willet. 


DE Plaintiff declares, That he was at the time of the 
Moꝛds ſpoken, and pet is, a Merchant; and there be: 

ing Communication of him, the Defendant ſpake theſe Wlows 
of him: I believe all is not well with Daniel Vivian ; there ate 


many Merchants, that have lately failed, and I expect no other- 
wiſe of Daniel Vivian. After Uerdicn adjudged fo? the 
Plaintiff, 


Wilſon verſus Armourer. 


EBT upon an Obligation againſt the Defendant as 
_# Heir 3 the Defendant pleads Riens per diſcent, and 
Iſſue taken that he had Aſſets 3 and the Jury find a ſpecial 
Cerdia, viz. That William Armourer, the Defendants Father, 
was ſeized in Fee of the Manor of D. and 8 April 1657. made 
a Feoffment to Bray and others of all the ſaid Manor, except the 
two Meadows in queſtion, during his Life, to the uſe of the 
Defendant in Tail; and whether the Meadows excepted did 
deſcend to the Defendant, was the Queſtion. 

And after Argument at the Barr ſeveral times, Judgment 
was delivered by Pr. Juſtice Twiſden in the Name of the 
other Judges fo2 the Plaintiff, That the Meadows did deſcend : 
herein theſe Points were p2opoſed. 

1. (Uhether the Exception of theſe Meadows fo2 his Life 
only, be a good Exception? And reſolved a void Exception, 
becauſe contrary to the Rules of Law to have a Livery ope- 
rate in futuro; otherwiſe perhaps it had been if the Exception 
had been fo2 years only. 

2. Ulhether in this Caſe the Exception be all good, oz all 
void? And as to this Point ſome of the Judges differed. 
This is a Quzre in Plowd. Quzries 71. pl. 146. But though it 
be vold, pet it doth amount to an Indication of the intent 
of the Feoffo2 that the ſame ſhould not be accozding to the 
Limitations of the other Lands, So Plowd. 85. Leaſe of 
an Houſe with the Lands thereto appertaining, though Lands 
cannot pꝛoperly belong to an Houſe, yet it declares the intent 
of the Party that it ſhould paſs, and ſo it is as much as there- 


with uſed, Perkins 13. Dyer 319. 11 Co. Auditor Curls _ 
nd 


et 7 a / 1d? 
2 4 4 2 7 


a * 
6 4 AT LANES 7 
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And Judgment was given foz the Plaintiff, Vid. Dyer 264. b. 
pl. 40. 1 Anderſ. 52. pl. 129.* 


— 


Dominus Rex verſus Brown. 


Atlamw upon an Jnquiſition fo: a Deovand fo2 the 
death of one Barker, exiſten' infra ætatem quatuorde- 
cim annorum. 


Coleman moved to quaſh the Inquiſition, becauſe no Deo. 
_ is due therefoze, 1 Stamf. cap. I2. 3 Co. Inſt. Fitz. Corone, 
» 2o 


Twiſden and Morton Juſtices, There is no reaſon fo2 that 
Opinion. Mes adjornat. 


Term. Hill. 22 & 23 Car. II. B. R. 


Harriſon verſus Groſvener. Neplevin in Eſſex. 


oe Caſe hos, Sir Thomas Smuth deviſed his Eſtatg to 
Truſtees in Fee to ſuch charitable Uſes as the Cav 
Lumley, Sir Henry Hen, &c. thall diſpoſe. Thep - 

clare 5.1. to the ao? of the Pariſh of St. — in Cheſter; 

and the. Commiſlionets decree. that the 

Overſeers of the ]Pooz of St. Mafz wan 

And upon this two 1 ma 

Commiſſioners may add a D 

none by the oaiginal Gift 2 201). 

Cones in Cheſhire can bind-Lanps in 

adjoined? apes 1h vows in 


CT 


Term Paſch. 23 Car. II. B. R. 


HIS Term Sir Mathew Hale, Lord Chief Baron, was ſworn 
Chief Juſtice of the Kings-Bencb after the death of Sir 
John Keiling , who was a Learned, Faithful and Reſolute 


Judge. 


4 „ 262: 
2 AV. 
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Burnet verſus Holden. 


4. 11? TA Scire Facias againſt an Erecutoz W have Execution 
| upon a Judgment obtained againſt the Teſtatoz. The 
3 Defendant demands Oyer of the Reco, and by it, 
it appears that the Platntiff bꝛought an action upon the Caſe 

upon a Pꝛomiſe againft the Teſtatoz, And upon Non Aſ- 

ſumpfit pleaded, a Tryal by Niſi Prius, and between the Trial 

and day in Bank the Teſtato2 died. The Defendant pleads 

a debt due to him from the Teſtatoz upon an Obligation, and 

that he-retains ſo much in ſatisfaction of his ſaid debt, and 

that he hath not Aﬀets ultra. The Plaintiff demurred 3 and 

the ſole Queftton reſts upon the conſtruction of the Statute 

of 17 Car. 2. cap. 8. whether that Act ſhall ſupply the death of 

the Defendant, ſo as to make the Judgment good againſt the 


— debt; and after Argument adjudged foz the Plain⸗ 
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Sir Mathew Hale, Chicf Juſtice. 


Sir Thomas Twiſden, 
Sir Richard Rainsford, Juſtices. 
Sir William Morton, 


Iſtes, Sexton of the Pariſh Church of King ſclere in Hampſhire, 
moved for a Mandamus to be reſtored to his Office : And the 
Court gave time to conſider, whether any Preſidents would 
warrant ſuch a Writ. And it was afterwards allowed. 


Daviſon verſus Hanſlop. Aſſumpſit. 


rear to him in 1001. fo2 an Annuity, and that the 
Defendant was Bapliff and Receiver of the Rents 
of the ſafo Fenwick, who appointed the Defendant to accompt 
with the Plaintiff, and to pay all which ſhould be found in 
arrear of the Annuity, out of the next Rents due at Mar- 
tiomas 3 and that upon an Accompt there was 1001. found 
due to the Plaintiff ; and the Defendant adtunc exiltens 
Receptor of the Rents of the ſaid Fenwick aſſumed to the 
Plaintiff, that if he would fozbear the ſaid Arrears fo2 a 
Month after the ſaid Martinmas, that he would pay the ſame, 
and avers that he ſtaid accozdingly, and that yet the Defen- 
dant hath not paid. Upon Non Aſſumpſit pleaded, a Uerdict 
was found fo2 the Plaintiff, 
And Welton moved in arreſt of Judgment, fo2 that it doth 
not appear that the Defendant had Effects in his Hands at 
the time of the Pꝛomiſe. 


T3 Plaintiff declares, That one Fenwick was in ar⸗ 


Ee 2 Per 


| 


?} 


8 2 
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—— — — —— — m 


Per Curiam. It (hall be pꝛeſumed that he had Effecs after 
a Clerdia, being alledged that he was adt unc Receptor; and 
Judgment was given fo2 the Plaintiff, 


Theophilus Green and others were indicted at Juſtice Hall 
in the Old-Bayly fo2 refuſing the Dath of Allegiance con. 
tained in the Act of 3 Jac. cap. 4. And being conviced , 
Judgment of Przmunire was given againſt them accozding 
to the directions of that Statute; and thep bzought a 
Cutit of Erro2; And by Coleman aſſigned fo2 Erro2, that 
the Oath enjoypned by that Statute is not now in fozce, 
but erpired with the death of King James : Fo2 that the 


- TWows thereof are, That King James is rightful King, 


c. and doth not mention his Peirs 02 Succeſſozs ; and the 
Statute ſays, They ſhall take the Oath, and the Jndiament 
is, For refuſing the Oath, in his Anglicanis verbis, and ſets 
koꝛth the Dath verbatim, and (o tis not ltke 7 Jac. cap. 4. 
which owers taking the Teno2 of the ſaid Dath; and the 
Tows King JAMES ſhall not include his Succeſſozs, Moor 
176. pl. 311. 

Hale Chief Juſtice, The conſtant Pꝛactice hath been other⸗ 
wiſe, and the lame Objection may be made to the Dath in 1 Eliz. 
cap. 1. And the TUozw Tenor is as much as that it were ver- 
batim; and the Name of the perſon is only an inſtance of the 
thing intended, and the Tloꝛd King extends to his Succeſſozs ; 
and Judgment was affirmed. 


John Manning was fndicted in Surrey fo: Murder, fo2 the 
killing of a Yan. And upon Not-Guilty pleaded, the Jurp 
at the Aſſizes find that the ſaid Manning found the perſon 
killed committing Adultery with his Mike in the very Act, 
and flung a Joyned-Stool at him,and with the ſame killed him; 
and reſolved by the whole Court, that this was but Yan» 
laughter; and Manning had his Clergy at the Bar, and was 
burned in the Hand;; and the Court directed the Erecutioner 


to burn him gently, becauſe there could not be greater Py⸗ 
vocation than this. 


Sacheverel 
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Sacheverel verſus Frogate. Covenant. 


HE Plaintiffs Anceſtoz (whole Heir the Plaintiff is) » Sund. 36t- 


ſeiſed in Fee, demiſes to the Defendant, rendzing Rent 
to the Leſſoz, his Erecutozs, Adminiſtratozs and Aſſigns du- 
ring the Term. And the Plaintiff declares as Heir, and the 
Tefendant demurs in Law; and adjudged fo2 the Plaintiff. 
Jo though the Reſervation be but to the Leſſoz, his Erecu- 
tozs, &c. and not to his Heirs, as it ought to be to intitle 
the Hetr, yet it being (during the Term) it ſhall run with 
the Reverſion. And the Caſe of Richmond and Butler, 3 Cr.217. 
is miſtaken in the Law, fo2 the Caſe there intended, vir. 
12 E. 3. Fitzh. Aſſize 86. ig contrary, as appears by the Anti- 
theſis there uſed. And Latch 274. Wooton verſus Edwyn 18 
without the Cows durante termino 3 and agreeing with this 
Judgment is Latch 99. Sury verſus Brown, 


B. John Amherſt of Grayes Inn being Owner of Gꝛound 

adjoining to Newgate- Market in London, had (ome 
of his (aſd G2ound laid to the ſaid Market fo; the inlarging 
thereof, and thereupon accozding to the das of Parliament 
of 19 Car. 2. cap. 8. and 22 Car. 2. payed ſatisfaction from 
the City, and had a Jury impanelled, who gave him five 
hundzed pounds and upwards, and upon that Uerdic the 
Papoz and Aldermen refuſed to enter up Judgment; and 
thereupon Bz. Amherſt pzaped a Mandamus to make them give 
Judgment; and it was granted. 


merſerſhire fo} ſtopping a Map. d ta 
be the courſe of this Court, that the Offender is « | 
to a Fine upon his lubmiſſion beldze Uervia, if there be 4 
Certificate that the May is tepaired. 


Recoꝛd. 
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5 L 327%/. HE Lady Broughton; Keeper of the Gate-houſe Pꝛiſon 
in Weſtmioſter, was inkoꝛmed againſt 3 and upon Not 

, Guilty pleaded ſhe was found Guilty and her Crime was 
Extoꝛtion of Fees, and hard Uſage of the Pqiſoners in a 

moſt barbarous manner, and-after ſhe had by her Councel 
moved in Arreſt of Judgment. And could not p2evail ; ſhe 

had Judgment given againſt her, viz. ſhe was fined one hun: 

dꝛed Marks, removed from her Office, and the Cuſtody of 

the Pziſon was at pꝛelent delivered to the Sheriff of Middle- 


ſex till the Dean and Chapter ſhould farther oꝛder the ſame, 
ſalvo jure cujuſlibet. 


Memorandum, This laſt Vacation Juſtice A died, and all 
this Term his Place was vacant. 
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HIS laſt Vacation Juſtice Archer was amoved from ſittin f 
in the Court of Common Pleas, pro quibuſdam cauſis ibi in- - 
cognitis 3 but the Judge having his Patent to be Judge = din ſe 
bene geſſerit, refuſed to ſurrender his Patent without a Sczre fucias, 
and continued Juſtice of that Court, though prohibited to fit 
there, and in his Place Sir William Ellis Knight was ſworn. 

Alſo the day before this Term began, Juſtice YYiid was re- 
moved out of the Court of Common Pleas into this Court, 
and ſworn privately ; and in his room Baron VVindbam was 
ſworn to be one of the Judges of the Common Pleas, and in 
his place Sir Edward Thurland Knight, of the Inner-Temple, 
the ſecond day of this Term was made Serjeant at Law, having 
his Coif put on in the Treaſury, and immediately ſworn one 
of the Barons of the Exchequer. 

Alſo this Vacation Sir Orlando Bridgman Knight and Baronet, 
was removed from being Lord Keeper, and in his place An- 
— Earl of Shaftsbury was made Lord High Chancellor of 

noland. | | 

Alſo this laſt Vacation Francis V Vinnington utter Barreſter of 
the Middle-Temple was Knighted, and made Sollicitor to the 
Duke of Tork, and the firſt day of this Term was called with- 
m the Bar, 

Serjeant Baldwin was made Kings Serjeant. 


Blacket verſus Lumley. 


A Carit of Erro2 to reverſe a Judgment given in the /f 33 7 4 107 
Court of the Royal Banno! of Hexham in Northumber- | 7-# 4: 2 7, 
land. Jn a Replevia the Defendant avows fo; Damage-fe- 
ſant ; the Plaintiff pleads in Bar to the Avowp, that Fen- 
wick was ſeiſed in Fee of the Banno2 of Fallowfield, and 
that he and all thoſe whoſe Eſtate, &. have uſed time out of 
mind to have Common of Paſture in loco in quo, &c. fo2 all his 
Farmers and Copyholders 3 and that he is a Copyholder, and 
held of the ſain Pannoz, and * Common — 
there- 
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thereunto. The Avowant replies and traverſes the Pꝛeſcrip⸗ 
tion, and it is found againſt him; and Judgment fo2 the 
Plaintiff; and now the Errozs aſſigned were, The Venire 
facias is ill awarded, fo2 that it is præceptum eſt per Seneſ- 
challum Cur. præd. quod Ven. fac. duodecim tam de vicineto 
de Hexam quam de vicineto Manerii de Fallowfield infra ju- 
riſdictionem, &c. quia nec, &c. quod ſint hic ad horam ſecun- 
dam poſt meridiem hujus diei. 

I. 'Tis not per Cur. no2 per Seneſchallum in Cur. and it 
may be it was out of Court, and Pꝛoceſs in pꝛivate Juril⸗ 
Dictions ſhall not be taken by intendment; and of this Opinion 
were Twiſden and Wild; but Hale Chief Juſfice contra, be. 
cauſe tis returned the ſame dap; and the Court ſhall be pꝛe⸗ 
ſumed to be continued the whole day. 

2. The Mannoꝛ of Fallowfield is not laid to be within the 
Juriſdiction, as it ought to be in the pleading of the Pteſcrip- 
tion; and the ſaying in the awarding of the Venire facias that 
tis lo, is not ſufficient. And to this Opinion Hale agreed. 

3. The quia nec fo? qui nec is not good; but they ought 
to have put it at large, and not as tis in B. R. And quia 
nec fg non-ſenſe. And Twiſden and Wild allowed this Er: 
ception; But Hale Chief Juſtice did not; but upon the conſt: 
deration of all the Exceptions, Judgment was reverſed, and 
ſo pꝛonouced. 


Welch verſus Bcll. 


1 was bꝛought againſt four in this Court, who appear, 
and Judgment againſt them all, and they bzing a 771rit 
of Erro2 here, of a Judgment given coram vobis, and al- 
ſign fo2 Erroz, that one of the Defendants, being an Jnfant, 
appeared by Attozny, whereas he ought to have appeared by 
his Guardian, & hoc parati ſunt verificare prout Curia conſi- 
deraverit 3 and the Defendant in the Crit of Erro2 pleads in 
nullo eſt erratum, and now ſhews that here is no Erro2 al. 
ſigned, becauſe they conclude, Et hoc parati ſant verificare pro- 
ut Cur. conſideraverit, whereas they ought to have concluded 
to the Country, accoding to Yelver. 58. King verſus Goſper 
and Shire ; and 1 Bulſt. 37. Barkers Caſe, But by Hale Chief 
Juſtice, its well enough, fo? parati ſunt verificare prout Cur. 
and without prout Cur. are all one. But it was adjozned. 


Info? 
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An Inkozmation was bzought in this Court againſt Baker, a 
Carrier, koz putting in above five Pozles in his Wagon, con- 
trary to the Statute of 22 Car. 2. and upon Non culp. plead- 
ed, a UGerdid was found againſt him. And Pollexfen moved 
in Arreſt of Judgment, becauſe the Statute gives other re- 
medy fo2 the Penalty, viz. Diſtreſs, and doth not give an 
Inkozmation. 

Hale Chief Juſtice. It ſeems the Puniſhment was intend⸗ 
ed to be inflicted flagranti crimine, and if an Infoꝛmation would 
lie, the King map b2ing it any time within two years. But 
it was adjozned. 


Whaley verſus Tankred. Ejectment. 


[] Pon not Guilty pleaded,a Special Uerdic was found, where⸗ 

in the Caſe was ſhoztly this; Charles Meynel Tenant fo 
99 years, it he live ſo long, the remainder to Edmond Meynel in 
tail, 14 OR. 1656. infeoffs the Defendant and his Heirs; and 
Hill. 1656. levies a Fines ſur conſans de droit come ceo, &c. 
with Pzoclamations, to the ſame Charles Tankred, to the uſe 
of him and his Heirs, who entred accozdingly. 28 Auguſt 
1661. Edmond Meynel died. Charles Meynel 18 March 1664. 
died, 10 April, 23 Car.2. the Lefſo2 of the Plaintiff, being eldeſt 
Son and Heir of the laid Edmond Meynel, entred, and whe: 
ther his Entry was lawful, was the queſtion, wherein the 
ſingle Point was, Uhether Edmond Meynel ought to have 
entred within five years after the Fine levied, oꝛ ſhall have other 
five years after the death of Charles Meynel. And reſolven 
per totam Cur, Me (hall have five years after the erpiration 
of Charles his Eſtate by his death; and that there is no differ. 
ence between the Leſſee fo2 life and Lefſee fo2 pears, as to 
this Point, contrary to the Opinion of the Lozd Coke, in 
Podgers Caſe, 9 Co. 106. and of Chief Juſtice Catlio. Plow. 
374. a. and Judgment was given fo2 the Plaintiff, 


Sir Drayner Maſſingberd Knight, was ſued in the Ecclefia- 
ſtical Court by Cutberd, by the Name of Sir Drayner Maſſing- 
berd Knight and Baronet; and tis pleaded there, that he is 
only Knight and not Baronet 3 and the Court there Diſable 


fo2 Sir Drayaer moved fo2 a Pꝛohibition, and it was granted. 
Fk 2 Mildmay 
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Mildmay werſus Caſe. 


6 0 75 upon an Obligation by the Plaintiff as Sheriff, 
| conditioned fo2 the appearence of White in B. R. die 
Sabbati proximo poſt quindenam Sancti Martini ad reſpon- 
dendum Willielmo Gulſton in placito debiti. Upon demanding 
Oper of the Condition, The Defendant pleads, that the ſaid 
Gulſton ſued fozth a Latitat retoznable the ſame day againſt 
the ſaid White, ad reſpondendum the ſaid Gulſton in placito 
tranſgreſſionis ac etiam debiti, and pleads the Statute of 
23 H. 6. And the Plaintiff demurred, and the queſtion was, 
_ TWhether the variance between the Condition of the Obliga⸗ 
tion and the TUrit, vitiates the Obligation by that Statute 3 
And it ſeemed to Hale Chief Juſtice, that it is not the ſame 
CUrit mentioned in the Condition, And therefoze fo2 the De⸗ 
fendant. But it was adjoꝛned. n 


Mors verſus Slue. Action on the Caſe. 


DE Plaintiff declares againſt the Defendant fo2 not 
Nod.Rep.85, ſafe keeping Goods delivered to his Cuſtody, Upon 
Mot Guilty pleaded, the Jury found a Special Uerdic, viz. 
'»&-14.. That the Defendant was Maſter of a Ship which lay in the 
© River of Thames near St. Katherines, that the Plaintiff dett- 
vered Hoods to him to Tranſpoxt. That the Defendant 
received his Salarp from the Owner ok the Ship; that 
there being thre Men and a Bop in the ſaid Ship, Per- 
ſons unknown about eleven a Clock in the Might came on 
Board with a pzetended TUarrant to ſearch fo2 Felons, and 
ſeiſed upon the Perſons in the Ship, and took away the 
Goods ; and whether the Defendant was Guilty was the 
queſtion, viz. TUhether the Maſter oz Owner of the Ship 

ſhould anſwer theſe Goods ; and reſolved fo2 the Plaintiff, 


Metwyn 
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Metwyn againſt the Hundred of Iſtleworth. 


PON the Statute of Wincheſter. The Defendant 
pleads, quod ceperunt quendam Richard' Dudley, being 
one of the Perſons who robbed the Plaintift; and upon this 
Iſſue was joined, and the Jury find a Special Gerdia, viz. 
That the ſaid Richard Dudley being accidentaily, oz upon 
ſome other occaſion, in the preſence of Sir Philip Howard, 
was there charged by Sir Joſeph Aſh to be one of the Robbers, 
and the ſaid Dudley being in the p2eſence of Sir Philip Ho- 
ward a Juſtice of Peace of the ſaid County of Middleſex, the 
ſald Sir Philip Howard did undertake fo2 him, that he ſhould 
appear at the next Seſſions. That the ſaid Dudley at the 
next Seſſions did come into the Seſſions Pard, but did not 
render himſelf up to the Court; And whether the ſald Dudley 
being in the pꝛeſence of the Juſtice of Peace, and charged as 
afozeſaid, was a taking within the Statute of 27 Eliz. cap. 13. 
was the queſtion by the Jury. And it was adjudged foz the 
Defenvant, that this charging of the Robber was a taking 
within the Statute. 


Oſeley verſus Sir George Warberton. 


JR George Warberton ſeiſed of two Bannozs, to one of 

which he uſed to receive a Rent iſſuing out of a Tene- 
ment held of one of them as he conceived, but of which he 
could not diſcern, and becauſe the Tenant refuſed to pay 
the ſame, and Sir George had no Deed to ſhew fo? the ſaid 
Rent, he erhibited a Bill to the Chamberlain of Cheſter 
againſt Oſeley the Tenant to diſcover the Deed. To this 
Oſeley anſwered that he had no Deed concerning the ſaid Rent, 
and upon that Anſwer the Court at Cheſter ozdered a Trial 
at Law, to try to which of the ſain Mannozs the (aid Rent 
did belong, and was payable. And Jones moved fo2 a Pꝛohi⸗ 
bition, becauſe a Court of Equity cannot charge the Jnhert- 
tance of a Mans Land with a Rent; and it was granted. 
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Winton verſus Pinkney. Debt for Rent. 


 Eſſee fo2 Life makes a Leaſe fo2 years, which Leſſee fo2 

years ſurrenders to the Reverſioner, rendzing Rent; 

and reſolved fo2 the Plaintiff, becaufe 'tis a Duty by way of 
Contra. 


Moſedel verſus Middleton. Covenant. 


| DE Plaintiff declares, that the Defendant covenanted 
fo2- the true impziſonment of J. S. who eſcaped, and 
that thereupon the Plaintiff was ſued, and was fozced to pay 
the Debt. The Defendant pleaded the Statute of 8 H. 6. 
and that the Covenant was fo2 eaſe and favour of J. S. The 
Plaintiff replied, that the laid Covenant was entred into fo2 
better ſecurity, Abſq; hoc, that it was fo2 eaſe and favour ; 
and the Defendant demurred, and Judgment was given fo? 
the Defendant, niſi, becauſe there was a Covenant to pay 
Chamber-Rent, &c. which in it (elf is fo2 eaſe and favour, 
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Young verſus Cage: 


EBT upon a Bond. Judgment was had by default 4 
D by the Plaintiff as Executoꝛ; and the Attozny had left 
out, Et profert hie in Cur. Literas teſtamentarias 5 
but the Plaintiff is called Executoz in the Declaration; and 
the Defendant having bzought a Mrit of Erroz, Simpſon 
moved to have the Reco amended in this particular, and 
to have thoſe wozds inſerted, But it was denied, becauſe whe- 
ther the Plaintiff was Executo2 02 not, is matter of Fad, and | 
tis no reaſon to allow that to be true, which may be otherwiſe, 
without any pzoof but the Plaintiffs own Suggeſtion. | 
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Syms verſus Sym. Trin. 25 Car. 2. Rot. 672. 
EBT fo? Rent, upon ſpecial Pleading the Caſe was 
D this; Leſſee fo2 years dies Inteſtate. In May 1669. 
Adminiſtration was grauted of his Goods to A. who 

aſſigns this Term to B. who aſſigns to C. who ſurrenders to 
the Reverſioner ; afterwards a third Perſon cites the Admi⸗ 
niſtrato2 befoze the Opvinary to repeal the Adminiſtration, 
who confirms the ſame 3 then the third Perſon appeals from 
that Sentence to the Dean of the Arches, where the Sen- 
tence is avoided, and Adminiſtration granted to the Appellant 
and whether this Avoidance of the Sentence ſhall void all 
Acts done by the Avminiſtrato2 befoze the Action, was the 
queſtion. And reſolved by Hale Chief Juſtice, Rainsford and 
Wild, abſente Twiſden, That it (hall not; but is the ſame in 


. effect with Packmans Caſe 3 and Judgment was given fo2 the 


Plaintiff. 


Dinſdale verſus Iles. 


Reſpaſs fo2 taking of Goods, The Defendant pleads 
that he let the Land where the taking is ſuppoſed to 


be, to Illes at Uill, rendzing Rent at May-day, and the Feaſt 


of St. Martin the Biſhop, in {Uinter 3 and fo2 Rent arrear 
at Martinmas, 21 Car. 2. the Defendant juſtifies the taking 
the Goods as a Diſtreſs, The Plaintiff replies, and con: 
feſſes the Leaſe; but farther, That befoze the Rent became 
due, viz. in Auguſt, 21 Car. 2. the Defendant let the ſame 
Land to Iles fo2 pears, rending Rent, who entred and was 
poſſeſſed ; and ſo the Leaſe at Mill to Iles was determined. 
The Defendant rejoins, that in the ſaid Leaſe tt was agreed, 
that the Leſſee ſhould not enter till after Martinmas, abſque 
cc, that he entred prout. The Plaintiff ſur-rejoins, that he 
leaſed prout, abſque hoc, that ft was ſo agreed, And the Oe. 

fendant 
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Foſſet verſus Francklin. Debs upom 2 E. 6. for Tithes. 
Toe Lands were parcel ot the | Paſo; 
St. John of Jeruſalem,” ann ca re 

32 H. 8. cap. 24. and parcel of St. Joh 

of Marybone and Hampſtead, and er 
from payment of Tithes, by 3a H. 8. © 
mon upon a Trial at Bar, and a 


Weſton, Bridgman 32. Latch 8g. 392. pl. 478. 
the Court was divided. But 2 Cro. 57. Moor 913. pl. 1291. 
Cornwallis verſus Spurling, in Debt upon 2 E. 6. Judgment 
was given that the Lands are Tithable ; and ſo in a Pꝛohi⸗ 
bition, 2 Brownlow 8. 20. Urrey verſus Bowen. Adjornatur. 
But Dyer 277. b. pl. 60. is, that they are not tithable. And 
Judgment was afterwarvs given 'fo2 the Defendant 3 any 
reſolved the Lands are not tithable. ky 


The Biſhop of Exon' and Maſter his Vicar General 
verſus Star. | 


EBT upon an Dbligation of 20 1. The Defendant bl 99 3 K R216. 
demands Oper of the Condition, which is, That © 0nn 
whereas the Defendant ſtandeth excommunicated in the Ee- 
cleſiaſtical Court, and is to be aſſoiled, If thetefore he do 
abide by and ſtand to omnibus mandatit Eccleſ tat then, 

&c. The Defendant pleads, that he gave this iy 
freed from Excommunication, and that the ſame is void in 
Law, and ſo he ought not to be impleaded theteapon. The 
Plaintiff demurs generally. Maſter fox the Platntiff, Che 
lingle queſtion is, Nlhether a Bond _ fo2 Caution be ow : 
o Jt 


— —— —„-— 
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It is clear, that befoxe an Excommunicate perſon be afſoiled, he 
mult give Caution, and to compel the Oꝛdinary to take the ſame, 

a Ultit lies at the Common Law, De Cautione admittenda, 
| F.N.B. 63.c. which muſt be idonea Cautio & ad parend' mandatis 

i Eccleſiæ, Regiſt. Orig. 66 and 67. And an Action upon the Caſe 

lies againſt the Biſhop fo2 not taking fuch Caution, if the 
Perſon excommunicated requires it, Co. 2 Inſt. 623. o2 the 
Biſhop may be indicted, ibid. But what is Idonea Cautio 
is left to the Spiritual Court to determine; and our Law 
is not Judge thereof. And there are thzee ſo2ts of Cautions, 
1. Juratoria, when the Partp is poo and can give no other 
Security, 2. Fide-jufloria, by Bond o2 other Security, 
3. Pignoratitia, by Pledge, as Plate, Mony oz other Goods; 
and this is mentioned, Regiſt. 66. a. 67. b. Its called Secu⸗ 
rity, Flet. lib. 6. cap. 45. page 438. & Canon Aug. 354. Caution 
upon Marriage. 2. This Caution muſt be the Ac of the 
Party excommunicate, he muſt tender it, and the Judge is 
not bound to requite it. 3. This Caution by Obligation 18 
mote foꝛ the caſe of the Partp than a Pledge. 4 Tis the 
conſtant Pꝛaaice and Uſe df the Eccleſiaſtical Court, 'Tis 
| not void by the Common Law, becauſe tis to do a lawful 

thing. *Tis not vold by Statute Law, noz within 23 H. 6. 

cap. 10. and 5 Eliz. cap. 23. ſaves the Right and Jurisdinion 

of the Biſhops. 

Object. 1 Bulſt. 122. 

Reſp. 2 Inſt. 615. It the Cauſe be of Eccleſiaſtical Cogni⸗ 
zance, the Temporal Court will not intermeddle therewith 3 
and in Homine Replegiando, the Party muſt put in JIlevges, 
and find ſufficientem cautionem, F. N. B. 66. 

Jones fo2 the Defendant. He made three Points, 1. Jf 
any Bond ought to be given to the-2Biſhop. 2. If this Bond 
be good in Law. 3. Admit it not to be good, then whether 
it may be avoided by Plea. 

1. There ought not any Bond to be given to the Biſhop, 
True it is F. N. B. 63. ſpeaks of Caution, but not of Secu⸗ 
rity by Bond; and Regiſt. 66 and 67, deſcribes the Caution 
to be pignoratitia; and the reaſon is, becauſe the Caution is 
controllable by the Succeſſoz, and not by the Executozs of 
the Biſhop, as it will be in caſe of a Bond. 

2. This Bond is not good, becauſe the ſame ought to be 
given to the Biſhop, 02 to his Surrogate z and here tis 
given to the Biſhop and his Gicar General, 

And as to the Objection, That it is the uſage and pꝛactice. 

Tis anſwered. Such Uſage never came judicially in que- 
ſtion. 3. This 
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3. This Bond is void by the Common Law, Moor 864. 
pl. 1191. Slawny verſus Elbridge, in caſe of Diſtribution, Stile 
450. Davies verſus Mathews, And here 'twill be a Ueration 
to the People to have Bonds put in Suit againſt them. 

Hale Chief Juſtice. The Caſe in Bullſtr. is by the whole 
Court, that fuch Bond is not good; and the Caſe of Di⸗ 
ſtribution hath been variouſly ruled, till the late Statute. 

Wild Juſtice. Such Bonds have been frequent, and have 
been allowed in C. B. 

Hale Chief Juſtice. A Bond conditioned to perkozm a 
By -· Law hath been ruled naught. Adjornatur. 


— 
— — — 


King verſus Welby. 


DE Plaintiff had a Judgment at Law againſt the De- 
fendant, who erhibited his Bill in Chancery to be re⸗ 
lieved againſt this Judgment, and the Plaintiff pleaded this 
Judgment, and over-ruled. And the Plaintiff by Sanders moved 
fo2 a Pꝛohibition, grounding his Suggeſtion upon the Statute 
of 4 H. 4. cap. 23. Et adjornatur. 

And afterwards Hale Chief Juſtice direced, that the Plain⸗ 
tiff ſhould move the Court of Chancery to have the Plea ſet 
down again to be heard, and when it ſhould be over-ruled 
again, then the Court would conſider whether a Pꝛohibition 
ſhould be granted. | 


Wright verſus Woodhouſe. 


Reſpaſs fo2- entring his Houſe, and taking a Cup F 
Silver. The Detendant juſtifies by virtue of a Clauſe 
in the Act of 16 Car. 2. cap. 3. That if any Perſon occupying 
any Hearth or Stove, chargeable to his Majeſty, ſhall leave 
any Houſe before any of the half yearly Feaſts, whereon 
the ſame is appointed to be paid; the next Occupier zhere- 
of ſhall be chargeable with the ſame for the ſaid half year, 
and that the Plaintiff was nert Occupier to him who was 
in arrear. The Plaintiff demurs, and adjudged fo2 the De- 
kendant; And now Winnington moved fo2 the Defendant 
to have treble Caſts, accozding to the Ad of 14 Car. 2. 
cap. 10. which gives treble Coſts againſt any Plaintiff, who 
ſhall have Judgment againſt him in any Acton bzought fo2 
acting by that Ac; and the _ doubted whether this = 
g 2 0 
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02 14 Car. 2. be a Continuation of 16 Car. 2. as to this par- 
ticular. Et adjornatur. 


King verſus *** on" 


7H nr quare clauſum fregit pedibus ambulando & pro- 
ternere ſes fences, continuando tranſgreſſion. pred. from 
ſuch a day to ſuch a day, ad damnum, &c. And after Uerdia,Cp. 
on Non culp. it was moved in Arreſt of Judgment, becauſe 
there can be no continuando, in bzeaking of Fences. As if 
J bzing an Action of Treſpaſs fo2 taking my Þozſe, and uſing 
him twenty days; J cannot lap it with a continuando. So 
fo2 cutting of Trees, Mich. 20 H. 7. 3. pl. 7. 2 Roll 549. pl. 5. 
Et adjornatur. 


Pybus verſus Mitford. Ejectment in Northumberland. 
Intr. Trin. 24 Car. 2. Rot. 703. B. R. 


Nod Rep. 121, F the Demiſe of Gray and his TUife. Upon Not Guilty, 
/ the Jury found a Special Uerdict, That Michael Mit- 
5 (423%, e ford was ſeiſed in Fee, and had Jſſue two Sons, viz. Robert 
| v*«Iy by his firſt Uite, and Ralph by his ſecond Mike, whoſe Name 
was Jane, and ſo being ſeiſed 23 Jan. 21 Jac. by Jndenture cove- 
nanted to ſtand ſeiſed of the Lands in the Declaration men- 
tioned after the date of the Jndenture, to the uſe of the Heirs 
Dales of his Body begotten on the Body of his ſaid T{ſife 
Jane, with Remainders to his own right Peirs, and dies, 16 Car. 1. 
. Robert enters and levies a Fine to the uſe of himſelf, and 
Mary his TUtfe, and the Þeirs of their Bodies, and dies with- 
out Iſſue. Mary marries the Lefſo2 of the Plaintiff ; the De- 
fendant Ralph enters, and the Jury concluded, That if any 
Ale did ariſe to Ralph by the laid Jndenture of 21 Jac. then 
they find fo2 the Oefendant, otherwiſe fo2 the Plaintiff, 
Jones Sollicitoꝛ General fo2 the Plaintiff, That no Ale 
atiſes to the Iſſue of the ſecond TUife. Pere are two Points. 
1. Tf by this Covenant an Eſtate be raiſed by way of future 
uſe, to commence after the veath of Michael the Covenantoz. 
2. Admitting that no Eſtate do ariſe, whether an Eſtate by 
Implication does ariſe to the Peirs of the ſecond (Alike. 
1. No Cllate ariſes here as a future, foz theſe — 
I, An 
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1. An Cle may ariſe in futuro to a Perſon in eſſe ; but it can- 
not be limited to one not in being, to commence after the 
death of the Covenantoz, becauſe a Covenant ſhall not bind 
the Heir, where the Anceſtoz is not bound, and (ergo) a Cove⸗ 
nant that Land ſhall remain to A. after my death, doth not 
raiſe an Uſe, Hill. 21 H. 7. 18. pl.3o. Dyer 55a. pl.3. Hob.313. 
2. C{ihether this ſhall amount to a Covenant to ſtand ſeiſed 
to the uſe of him and the Þeirs of his Body; and J hold it 
doth not, 1. Pere appeareth no intent to charge the Eſtate 
in the life-time of the Covenantoz, Suppoſe J covenant, that 
after the death of J. 8. J will and ſeiſed to the uſe of J. O. 
that is by wap of future CUIce. 

Object. 1 Co. 129.a. Covenant, that after his death his Son 
ſhall have his Land, raiſes a Ade to the Son. 

Reſp. That Caſe is only alleged. by Councel, and not by 
the Judges. And Winch 61. Buckley and Simonds Caſe is con- 
trary, and (o is Mitfords Caſe, Coke on Litt. 22. b. And a 
Man cannot make his Right Þeirs Purchaſors. 

Levins fo; the Defendant, 1. Pere is a good CIſe raiſed to 
Micael Mit ford the Father by implication, viz. To him kon life, 
the remainder to the Þeirs of his Body; and this appears 
by the Loꝛd Pagets Caſe, 1 Co. 154. a. Where the Eſtate to 
Farmer, and others, during the Life of the Lozww Paget being 
void, and the other Effates not being to commence till after 
his death; the Low Paget was reſolved to habe an Eſtate foz 
his life by fmplication, 1 Anderſon 263. pl. 270. Moor 284. 
pl. 437. Fenwick verſus Mitford. 1 Anderſon 288. pl. 297. 
1 Leon. 182. pl. 256. 1 Leon. 101. pl. 133. Allen verſus Pal- 
mer. Surrender to the uſe of the Right Þeirs of the Copp- 
holder; and its frequent foz Uſes to ariſe by Jmplication, 
2 Leon. 218. pl. 275. Humphretons Caſe, The Mind of the 
Party doth direc the Eſtate, 1 Anderſ. 245. pl. 258. 

2. Admit that there cannot be ſuch an Uſe by Implication 3 
yet this is a good Ade to commence after bis death, as a new 
ſpzinging Uſe. 

Object. This Covenant ſhall operate by way of Contract, 

Reſp. Jt may do ſo in a Subject p2oper koꝛ it; but here the 
Land is bound by it. As to the Caſe of Dyer 55. a. tis not 
a Covenant to ſtand ſeiſed; fo2 if it had been ſo, an Ule 
would have ariſen, 2 Roll 788. pl. r. Buckler verſus Simonds. 
And here the Covenant would be void if it did not raiſe a 
1 and — g Ales frequently happen upon a Contingent, 
I Co. 155. b. 


Hale 
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Hale Chief Juſtice. Jf a Man covenant to ſtand ſeiſed 
aftcr his death, it will raiſe a Uſe to commence after his 
death, as well as during his like; fo2 though the Dcir is not 
bound where the Anceſto2 is not bound, yet Land may be char: 
ged in the Hands of the Heir by the Anceſto2, and a Aſe doth 
charge the Land; but there may be impꝛoper woꝛds to charge 
the Land, as the Caſe of H. 7. and Dyer 55 18. 

Ie H. covenants to ſtand ſeiſed after his death to the 
uſe of J. D. he bath the Fee till his death, Pagers Caſe comes 
not home to this Caſe, becauſe there was only an Eſtate fo 
Life dzawn out, and no Contingent Ale. Pere are Clauſes in 
the Deed, which ſhews that 'twas never intended that there 


ſhould be an immediate Eſtate upon the Heir. Adjornatur. 


Wänington fo the Plaintiff, Pere are thiee Points, 
1. Ik here be a Contingent Ale raiſed ? and I hold there is not. 


2. CUhether any Eſtate ariſes to the Covenantoz by Implica- 


tion? and I hold there doth not. 3. Whether the Iſſue by 
the —_ Uenter ſhall not take by Purchaſe ? and I hold he 

a © 

1. A future Uſe may be raiſed upon a Contingent, Plowd. 
301. Sherington verſus Pledal, & in futuro. 2. Þere is no 
Eſtate Tail veſted in the Covenantoz, becauſe no intent of 
the Parties ſo to have it; but by Implication he hath an 
Eftate fo2 his Life. The Covenantoz is in of his Ancient 
Seiſin till the Uſe ariſe, and not as in caſe where a (ſe 
ariſes by tranſmutation of Poſſeſſion 3 and here is a new Ale 
raiſed, and therefoze Michael could not be in of an Eſtate 
Tall executed. 3. Ralph ſhall not take as a Purchaſoz, fo2 
here is a deſcription of the Perſon, rather than a limitation of 
the Eſtate. 

Saunders fo2 the Defendant. Ralph here ſhall take quaſi by 


diſcent, Adjornatur. And Judgment given fo2 the Defen- 
vant. 


Bradley verſus Hutchinſon, Executor. 


Scire facias upon a Judgment in Debt. The Defen- 
dant pleads pleinment Adminiſtre generally; and the 
Plaintiff demurs ſpecially fo2 that cauſe. 
And Jones Sollicitoꝛ General moved to amend the Plea, 
becauſe the Defendant ought to have pleaded ſpecially. 


Hale 
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2 Chief Juſtice. The Judgment binds the Goods, and - a Scire fac. 
therefoze it ſhall be pꝛelumed that the ſame were rightfully ad- aur G Fler 


miniſtred. 
Twiſden Juſtice. It hath been adjudged a good Plea; but 
let the Plea be amended, it the ont will. * 17. 


Okeover ven Overbury. Hb Fine in CB. 


Na UUtit ot Erro2 to reverſe a Fine. Infancy is 
foz Erro, and a Sire facias iſſues to Overbury, 
nant and C e, who pleads in nullo eſt erratum. 
Hale Chi 
Etrog, io nullo eſt erratum amounts to a Confeſſisn of the 
Fac 3 as if Infancy be aſſigned, the Plaintiff cannot plead 
in hullo eſt erratum, becauſe by it he confefſeth the Jnfancy, 
but he ought to take Jſſue ; but if the Party aſſign fo2 Erroz, 
that the Court did not ſit, o2 that the Defendant did not ap- 
pear, which Aſſignments are of Matters of Fac, but not well 
made, there in nullo eſt erratum amounts to a Demurrer. 


2 ne on 2 in the Foot Guards, and 


Tt 


diers of his. Company 
tow re Caſt of 12 2 London, and fo2 that 
Offence an In aro ene them, and they 
into Court and the Fact 3- and — 2 — 
Judgment was given againſt them, and the Captain 

was fined 100 l. and the Serjeant 50 l. and impzilonment 


awarded againſt them until papment ol the dame. 


Southam verſus Allen he Words... 


pe Plaintiff is a Keeper of Livery Stables and an 
Inn at. the Belſavagez and the Defendant had othee 
Stables fo2 the lame purpoſe, in the ſame Paro. a Sttanger 
comes with a Wagon . Pard, and demands of the 
Defendant Ryan Belſavage· lun? the Defendant replied, 
This is Belſ u, deal not with the Plaintiff, for he is 
broke, and "= is neither Entertainmemt for Man or Horſe! 
and after Qerbic fo; the Jlaincifl, and great Damages, Judy: 
ment was given koz Plaintiff after I | 


Tultice, when Erroz in Fact is well aſſigned fox » £---/ 


was adjudged 
maught in B. R. 


— N. Net 


6 


D 


Chl. . 


2.2. 
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Baker verſus Bulitrode. 


EBT upon an Obligation, upon condition that the De: 
fendant ſhall well and ſufficiently execute to the Catic: 
faction of the Plaintiffs Councel, a Releaſe within ſeven days 
after a Decree of a moiety of the Mony decreed, The De: 
fenvant pleads, that the Plaintiff did not tender any Releale, 
The Plaintiff demurs. 
Hale Chief Juſtice. It Advice had been neceſſary, then the 
Plaintiff muſt have done the firſt Act, but now it is at the 
peril of the Defendant, that the Releaſe be to the ſatisfaction 


of the Plaintiffs Councel 3 and Judgment was given fo2 the 
Plaintiff. 


Prideaux verſus Warne. Replevin. 


OR taking of a Sail of a Ship; the Defendant avows 

the taking, fo2 that he is ſeiſed of the Mannoz of Pad- 
ſtow, within which there is a Common Key, extending from 
ſuch a place to ſuch a place, fo2 the unlading of Salt, and 
that he and all thoſe, &c. have uſed to repair the ſaid Key, 
and have kept a Buſhel fo2 meaſuring of Salt, and that they 
have had of every Ship arriving there, laded with Salt, one 
Buſhel of Salt; and that the Plaintiff had a Ship arrived 
at the Key laded with Salt; and becauſe a Buſhel of Salt 
was not paid accozding to the Pꝛeſcription, he avows the 
taking of the ſaid Sail. The Plaintiff pleads in Bar of this 
Avowy, that the River upon which this Key is pꝛetended, is 
a great River of ten Miles bzeadth, and that the Key extends 
but half a Mile, and that the Ship arrived ſeven Miles dt- 
ſtant, Abſq; hoc, that the ſaid Ship did arrive at the Key 


within the laid Yannoz, The Defendant demurred. 


Pollexfen fo; the Avowant. 1. TUhether this be a good 
Pueeſcription without keeping a Buſhel, o2 repairing the Key ? 
and it ſeems it is, 21 H. 7. 16. Br. Preſcription 92. 3 Cro. 
710. Dyer 352. b. And the not coming up to the Key makes 
nothing againſt the Avowant, becauſe he can come up if he 
pleaſe, Co. 2 Inſt. 222. Murage. Roll Preſcription 265. fo; 
Dublin, Tronage, 1 Leon. 231. 

Objea. 'Tis out of the Banno!. 

Reſp. He may claim ſuch a JNiviledge in another _—_ 

2, The 
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2. The taking of the Sail is lawful, becauſe, 1. Though 
tis not the Hoods of him who ought to pay the Duty; yet 
tis well enough, fo2 that is not neceſſary, Paſch. 21 Car. 2. 
Welch verſus Bell, 1 Roll. 666. Agard verſus Liſle. 

Courtney contra, fo; the Plaintiff, 'Tis no good Pyeſcrip- 
tion, becauſe it hath no good Foundation noz meritozous 
Conſideration. Fo2 1. Reparation of the Key extends only 
to Ships lying at the ſame to lade and unlade; and the 
keeping of a Bulhel is no Cauſe no moze than the Caſe of 
Aulnage, 1 H. 4. 14. Dyer 117. 2. This is a Duty from the 
Merchant, not from the Ship. 3. The Sail is ue. Uhreaſon- 
able Diſtreſs, becauſe it diſables the whole Ship. 

Hale Chief Juſtice. This Pꝛeſcription is only fo2 a 
Clharf, not fo2 a Po2t, and here ought to be reaſonable Re- 
compence fo2 the Preſcription. Foz Magna Charta ſays, Omnes 
Mercatores peregrinos, &c. without unreaſonable Toll ; and he 
who hath a Poꝛt ought to find and p2ovide TUeights and Mea. 
ſures, and other Things. And in this caſe the Avowant may 
as well preſcribe to the Confines of France, and therefoze tis 
not a good Pꝛeſcription; as the Caſe of the Belman of 
Litchfield, More; And tis not (aid what Salt was in the 
Ship, and there may not be above two Buthels ; and therefore 
Judgment was given fo? the Plaintiff, 


Taylor verſus Holmes. Errer in Northampton. 


Sſumpſir and Trover fn one Declaration. The Defen- 
A dant pleads as to the Aſſumpſit, Non Aſſumpſit, and 
as to the Trover, Non culp. The Jury find, as to the A 
ſumpſit fo2 the Plaintiff; and as to the Trover fog the De- 
fendant, and the joining of theſe two Actions in one Decla- 
ration is aſſigned fo2 Erroz, and adiozned; but ft ſeemeth 
not to be good, 


Lomax verſus Armourer. Error in Newcaſtle. 


32 in Newcaſtle by Plaint there. And the Erro 
aſſigned is, That Freehold is not pleadable without 
Suginal Writ, Brit. 128. b. F. N. B. 77. b. Co. laſt. 2. 282, 
311. Intr. 429. 3 Cr. 101. Marſhal verſus Hobs, as to Fines, 


Oh 44 E. 


1 Onnyy.g Ce 228 
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44 E. 3. 28. 37. 30 Aſſ. 9. But Fines and real Actions differ, 
fo2 a Fine is an amicable Suit, & cont. 3 Cro. 114, 116. 
Owen 93. Et adjornatur. 


2 7 2 5 2 Bellew and Norman Frenchmen, were condemned fo2 Clip: 
41 ping, and Judgment given by the ſecond Judge, only to be 
Dzawn and Hanged, contra al Coke. But by all the Ju- 
Co. 3 laſt. 17. ſtices, this Offence of Clipping is made Treaſon by the Sta- 
tute of 3 H. 5. cap. 6. and is of the ſame nature with Coyn- 
ing; the puniſhment and Judgment whereof is only Dꝛawing 
| Cr.482. , and Þanging, becauſe fo the Judgment was at the Common 
ban, cd. Laws and the Statute of 25 E. 3. cap. 2. which declares what 
ſhall be Treaſon, doth not appoint the Judgment; and by 
the Common Law the Judgment foz Coyning was Dꝛawing 
and Þanging fo2 a Man, and Burning fo2 a Woman, Fleta |. i. 
cap. 22. Vide Dyer 230. b. pl. 55. | 


Term. 
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Sir Mathew Hale Chief Juſtice. 


Sir Thomas Twiſden, 
Sir Richard Reino hunde 
Sir William Wild, 


Dunkin verſus Frances Mun Widow, Adminiſtra- 
trix with the Will annexed of Quarles Brown 
during the Minority of Margaret Brown. 


HE Caſe was, that in 1663. Quarles Brown made his 
ili fn CUriting, and made Michael Dunkin, the Plain 
tiffs Father, and thꝛee others his Erecutozs in truſt foz Mar- 
garet, and died. 1667. Adminiſtration, with the TUill anner- 
ed, was granted to the ſaid Michael Dunkin the Father. In 
October 1673. Michael Dunkin the Father makes his Will, 
and the Plaintiff his Erecutoz, and dies, the Defendant takes 
out Adminiffration of Quarles Browns Eſtate fo2 the uſe of 
Margaret, and puts in a Caveat againſt the now Plaintiffs, 
pzoving his Fathers Mill, and pzays that the ſaid TUill may 
not be p2oved till a Commiſſion of Appzaiſment hath iſſued 
out, to appzaiſe the Goods of Michael Dunkin deceaſed; and 
a Commiſſion of inſpection to view the Books, Papers and 
CUritings of the ſaid deceaſed, and had them. The Plaintiff 
appeals to the Delegates, where Mun put in her Allegations. 
And the Plaintiff moved by Sir Francis Winnington fox 
a Mandamus to be Directed to the Judge of the Pꝛerogative 
Court to command him to pꝛoceed in pꝛoving the Till and 
alledged F.N.B. 63. de cautione admittenda,and the Caſe of the 
Chriſms, and Golds Caſe, 1652. and the rather, fo2 that the 
Wil is not controverted, but the pꝛobate ſtopped fo2 a col- 
lateral Cauſe 3 and the Mandamus was granted by the thee 
Dh 2 Judges 
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Judges, abſente Hale. Nota, The Suggeſtion fo2 the Manda- 
mus was bought into Court, and read befoze the Mandamus 
granted, Vid F. N. B. 200. a. Ex gravi Querela to info2ce the 
Majo2 of Ox furd to-pove a Lil. Et ibid. a. A TUtit lies to 


the Dwinary. 


— 


— 


Benſon verſus Hodſon. 
Paſch. 26 Car, 2. Intr. Hill. 25 & 26 Car. 2. Rot. 696. 


Bemainder to C. in Tail, Remainder to the Heirs of 
efendant. Pꝛovided that A. ſhall have power to make 
Leaſes fo2 years in Poſſeſſion, Reverſion o; Contingency, A. 
makes a Leaſe fo2 years, to commence after the death of B. 
without Tlue. a 
By Hale Chief Juſtice B. may bar this Leaſe by a Common 
Recovery, although this ariſe. pꝛecedent to the Eſtate Tail, be- 
cauſe it is in continuance of the Eſtate of B. | 


> { 204 ModRep.to8. A: Tenant fo2 Life, the Remainder to the uſe of B. in Tail, 
the 


Williams verſus Fry. 
Mich. 22 Car. 2. Rot. 392. B. R. 


22 6.7K EM. fo2 Newport · huuſe of the demiſe of George Por- 
ale fcb. ter. Upon Non Culp. a ſpecial Aerdict. The Earl of 
Ie. Newport was ſeiſed in Fee, and had Iſſue thzee Sons yet 
9 0 living, and two Daughters, Anne and Iſabel ; Iſabel married 
the Earl of Banbury, by whom ſhe had Iſſue Anne, now De⸗ 
fendant ; the other Siſter Anne was married to Thomas Porter, 
by whom ſhe had Jſlue George Porter, the Lefſo2 of the Plain- 
tiff, 8 Feb. 18 Car. 2. The Earl of Newport made his Till in 
Writing, and deviſed the Houſe to his TUife fo2 her Life, Re- 
mainder to the Defendant Anne and the Þeirs of her Body, 
under this Condition (on which the Caſe depends) viz. 
Provided always and upon Condition, that if my faid Grand- 
child do marry without the Conſent of my ſaid Wife, Charles 
Earl of Warwick and Edward Earl of Mancheſter, and the major 
part of them; and in caſe the ſaid Lady Arne Knowles do or ſhall 
marry without the Conſent of the major part of my ſaid Truſtees, 
OT 
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or ſhall happen to depart this Life without Iſſue of her Body, 
then I will and bequeath the ſaid Premifes unto my Grandchild, 
George Porter, Son of my ſaid deceafed Daughter Lady Anne, 
lace Wife of Thomas Portes,. and his Heirs for ever. 

18 Avg. 1667. Anne marries Chriſtopher Fry without the 
Conſent ot the Counteſs ot Newport, Earl of Warwick, and 
Earl of Manchefter, and the ſaid Anne had not then notice of 
the UClill of the ſaid Earl ot Newport, and then ſhe was but of 
the age of fourteen pears- | 

Reſolved 1. It is a Limitation, and not a Condition; though 
the 771o2s are the expꝛels Moꝛds ot # Condition, yet they 
muſt always be confozmable to the intention of the Parties, 
Dyer 317. pl. 5. 3 Co. 21. 3 Cr. 833. 2. 591. 3. 376. 2 Leon. 
31. Owen 8. Roll. Abr. 41. By whith Caſes it appears that 
Mods of Condition in a CU ſhall enure as a Limitatton; 
and though in M. Portingtons Caſe 10 ©o. its faid otherwiſe; 
ag is but an accummative reaſons which was not netel⸗ 
aty. bude Eben n ns 
Reſolv. 2. Notict of the Canditton was not neceſſary* 
1. None is appointed by tho deviſo} to give- Notice. 2. No 
Body is concerned to giut Notice, the Þeirs and Executozs 
have nothing to do therewith. 3. Al Parties had equal means 
of coming to Notice; and if Notice be requifite it might be 
a means to avoid the TUill of the deviſoz, 2 Cr. 119. 1. 575. 
4 Co. 82. 5. 110. 1 Co. 391. 4. Its a thing which concerns his 
own Intereſt, which is the true reaſon of Sir Andrew Corbets 
Caſe. 5. Jt was not impoſſible fo2 the Defendant to have in⸗ 


23 
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quired and infozmed her ſelf; and if ſhe remains ignozant and 


not inkozmed, it is her own folly, 1 Roll. Abr. 463. Hob. 68. 

As to Franciss Caſe, 8 Co. 92. there the Party had other 
means to claim beſides the Till, and ſhould not need to take 
notice of the Mill. But in our Caſe, the CUill is the only 
way to claim the Eſtate, and therefoze the Defendant ought 
to take notice thereof. Az to the Caſe 2 Cr. 144. Molineux. 
It lies there pzoperlp in the Conuſans of the younger Son, 
that the Legacies be paid 02 not, &c. and differs from this 
principal Caſe. And ſo Judgment was given by the whole 
Court ( abſente Morton) ko the Plaintiff, Finch Attoꝛny 
General, Jones Kings Council fo2 the Plaintiff, North Sol- 
licitoz, and Winington fo2 the Defendant, 


Memorandum, 
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Memorandum, Quod decimo ſexto die OFobris anno Regni 
Regis Caroli Secundi 29. Annoque Domini 1677. recepi Breve 
Domini Regis, quod ſequitur in hæc verba: Carolus Secun- 
dus Dei gratia Anglie, Scotie, Francie & Hibernie Rex Fidei 
defenſor ec. Dile&o & fideli noſtro Thowe Raymond Armi- 
gero ſalutem, Quia de adviſamento Confilii noſtri ordinavimus 
vos ad ſtatum & gradum Servientis ad legem a die Sancti Mi- 
chaelis prox. futur. in tres ſeptimanas ſuſcipiend. Vobis man- 
damus firmlter injungend. quod vos ad ſtatum & gradum prz- 
dict. in forma prædicta ſuſcipiend* ordinetis & præparetis, & 
hoc ſub pœna mille librarum nullatenus omittatis. Teſte me- 
ipſo apud Meſtn. tertio die Juli Anno Regni noſtri vecefimo 
nono. 

Sur le Label fic inſcribitur, Dile&o & fideli noſtro Thom 


k Raymond Armigero ad ftatum &, gradum Servien' ad legem 


ſuſcipiend' Ret. tres Michaelis. Barker. 

In this Call were thirteen: Serjeants, ( viz.) of Grays- Inn, 
Thomas Holt, William Gregory, Richard Weſton, Sir Robert Bal- 
dock, My (elf and Sir Thoms Stringer, Of the Inner-Temple, Sir 
VVilliam Dolbin Recorder of London, Richard Holloway, Thomas 
Street and John Simpſon. Ot the Middle-Temple, Thomas Raw- 
lins. Ot Lincolns-Inn, Thomas Strode and Sir John Shaw. The 
Inſcriptron of the Rings, Gratia Regis, non operibus Legis. 


Terms 


Term, Paſch. 26 Car. IL. B. R. 


Wigſon verſus Garret. Zjectment. 


upon himſelf fn Life, the Remainder to his Iſſues, 3 . 26 
the Remainder to others, with power of Revocation 

by Indenture ſubſcribed and ſealed by himſelf, and to limit 
new Ales. The 26th of Eliz. he Covenants to levy a Fine 
to other Uſes, and four years after. levies a Fine accozdingly. 
And if this Jndenture and Fine make a Revocation of the 
Uſes in the firſt Deed was the Queſtion. Reſolved that it 
is a Revocation, becauſe that the Deed and the Fine are but : % >5- 7 2 
one Conveyance, and a Caſe was cited in Mich. 26 Car. 1. T 
C. B. Rot. 1442. Ingram verſus Parker. Sit William Cateſby 
makes a Conveyance to the uſe of himſelf fo2 Life, the Re- 
mainder to Robert his Son in Tail with a Pꝛoviſo fo2 him, 
oz his Son, by Deed under Hand and Seal to revoke, Sir 
William dies, Robert, the Son, by Bargain and Sale ſells 
fo2 1000 l. But the Deed was not enrolled, and after a Fine 
was received, and held by thzee Juſtices that the Fine was 
an Extinguiſhment of the power: 

But Hale Chief Juſtice doubted of the Caſe to be Law. And 
he cited Dame Haſtings Caſe, which was, Tenant fo2 Life with 
a Remainder over, with a power to make a Joynture. And 
the Tenant fo2 Life covenants to ſtand ſeized to the uſe of 
his ITlike, fo2 her Life, fo2 her Jopnture. UBeſolved a good 
Execution of the Power. In Covenant by Jndenture that 
when J. S. pays 10 s. he ſhall have his Land, is a Revocation. 
Judgment was given fo2 the Plaintiff. 
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Term Paſch. 26 Car. 2. B. R. 


Riſley verſus Dame Baltinglaſs. EjeAment in the 
Exchequer. 


DE Caſe was, Temple and two others were Tenants 
in Common of the Manoz of Burton Daſſet in the 
County of Warwick in Fee. Temple makes his ill in 
Tiriting of his third part, and after by Indenture and Fine 
Partition is made betwirt the Tenants in Common; and if 
this Partition be a Revocation of this Till was the Que. 
ſtion. And it ſeemed to all the Barons, viz. Montague, Lit- 
tleton, Thurland and Bertie, that it is-not any Revocation: 
But Judgment was not given, becauſe the Plaintiff obtained 
leave to diſcontinue qty Action. 


Term. 


Term. Mich, 28 Car. II. In the Exchequer. 


—— 


— ——— 


The Attorny General verſus Sir Edward Farmer. 
By Engliſb Bill. 


E Caſe was ſuch, The King ſeized in Fee of the 
Manoꝛ of Holbeck in the County of Lincoln, grants 
it with the Appurtenances; and alſo Omnia fundum, 

ſolum, arenas, terras mareſcales & omnes alias terras, quæ modo 

inundat exiſtunt, & quæ fuerint impoſterum recuperat de mari, 
with a Non obſtante the Piſtecital, &c. The Lands in 

Queſtion were under the Salt Mater at the time ok making 

the Patent , and were ſince recovered from the Sea. And 

the ſole Queſtion was, Ik theſe Lands impzoved and recovered 
from the Sea paſs by the laid Gzant ? 

Holt fa the Iaing,/ They do not paſs; 1. Let us conſider 
what ſhall paſs if it were the Gzant of a common perſon, 

2dly. Pow this differs being now in the Caſe of the King. 

3dly. The Nature of the thing granted. 

The Wows are, All the Lands contiguous and adjoyning to 
the Sea ; what ſignification theſe Moꝛds ſhall have; fo2 if 
all the Lands paſs, &c. it will extend to Denmark. 

2. Ik this Caſe be conſidered,as the Caſe of the King. Every 
G2ant of the King ought to comprehend certainty ; and there: 
foe his Gꝛant of Demeſnes doth not compꝛehend Copy-holds, 
although it be otherwiſe in Cale of a Common perſon. 

3dly. This Gant is of part of the Sea, which being parcel 
of the Pꝛerogative, ought to be expreſly named; and the Sea 
is the Sopl of the King, Seldens Mare Clauſum, 233, which 
refers to a Pꝛoclamation of the King 7 Jac. mentioned in Lex 
Mercatoria 135. 

Object. Here is a particular G2ant, and certain Cows, fo2 
they are Quandocunque in poſterum recuperat fuerint per de- 
relictionem maris. ; 

Reſp. Its only a Poſſiblity, and therefoze void; as if the 
King grants Land when it ſhall W its a void Hzant, 2. It 

l it 


W 


241 


3 wwA 9 


— 


— 


242 


Term. Mich. 28 Car. 2. In Scacc. 


— — 


it ſhall be a good Szant, it (hall be of a Freehold to commence 
in futuro, which the Law permits not. 

Wallop fo? the Defendant. Its enquirable, 1. If the thing 
here = grantable by the King. 2. It here be fufficient Wozws 
to pals it. | 

As to the 1ſt. Pere is a Capacity in the King, becauſe he 
is abſolute Low of the Britiſh Seas, as appears by Scldens 
Mare Clauſum, he map grant part of his Marine Patrimony 
as well as his Lands. 2. Here is a perſon capable to take, 
Subjects are capable of a'pzoperty in the Sea, Scldens Mare 
Clauſum, hb. 1. cap. 15. pag. 60. De jure Belli. 

As to the 2d. Here are Cords ſufficient to paſs theſe Lands. 
True it is, that Franchiſes o2 other things of Pꝛerogative do 
not paſs without plain Mods; therefoze a Gzant of Bona 
felovum, &. will not paſs the Goods of one that ſtands 
mute and will not plead, Mich. 8 H. 4. 2. pl. 2. So the Gꝛant 
of the Amerciaments of his Tenants doth not paſs Amercia⸗ 
ments of them by the King as Commiſſioners of Sewers, 
2 Bulſtr. 235. The King againſt che Earl of Exeter. But here 
the Gzant is not of a thing which is part of the Pzerogative ; 
fo2 the Sopl of the Sea is in the Ring as part of his Jnhert- 
tance, and not as a thing of Pꝛerogative, 2 Leon, 158. By 
Walmeſly. It was adjourned. | 


Term 


Term Mich. 29 Car. II. C. B. 


Sir Francis North, Chief Juſtice. 


Sir Robert Atkins, 3 
Sir Hugh Wyndham, pJaſtices. 
Sir William Scrogs, 


Serjeant Barbe and others, Executors of John Pynſent, 
late Prothonatory of this Court, Plaintiffs, werſus 
Joſhua Burton Gent. Defendant. 


N Aſſumpſit, the Plaintiff declares that the Defendant gos wiſt v 
1 28 Aug. 1668. was indebted to the ſaid John Pynſent in Tremalu, ante. 


his Life time in 60 s. pro pecuniis ipſius Johannis Pynſent 
eidem Jobanni Pynſent in vita ſua debit' pro damnis Clericis 
ut un' Prothonotarior Curiæ Domini Regis de Banco hie & per 
iplum Jaſbuam ad uſum ipſius Johannis Pynſent ante tempus 
illud habit & recept', the which he the ſame day and year 
pꝛomiſed to pay to the ſaid John in his Life time upon re- 
queſt, the which he hath not done, to his damage of 20 l. The 


Defendant pleads Non Aſſumpſit infra ſex annos. The Plain⸗ 


tiff demurs, and adjudged fo2 the Defendant, that this Debt 
fo2 damage clere is within the Statute of 21 Jac. becauſe it 
riſes out of the Action, and not grounded on the Reco. 


a. = +. \ a —_—_ 


Term, Trin. 30 Car. II. C. B. 


This Term Juſtice Scrogs was made Chief Juſtice of the 
Kings-Bench, in the place of Sir Richard Rainsford;, Vere 
Bertie, Baron of the Exchequer, made Jultice in his place ; 
and Francis Brampſton Serjeant, Baron of the Exchequer. 


Angel werſus Cley pool. 


EBT fox 300 l. The Plaintiff obtains Judgment by 
D Nihil dicit five pears ago; the Defendant bzings Er⸗ 
roꝛ in Banco Regis, and aſſigns foꝛ Erro2 , no Dyigt- 
nal, and upon a Certiorari the Cuſtos Brevium returns no Oꝛi⸗ 
ginal. And after the Plaintiff pzocures an Oziginal, and up- 
on Enquiry in Chancery the Baſter of the Rolls ozdered 
that the CUIrit ſhould be ſet aſide. And now Serjeant Barrel 
moved that the Writ ſhould be let ade and taken off che 
File. 
North Chief Juſtice, The Dwer of the Baſter of the Rolls 
hath not any Authozity here, foz ff the Cuſtos Brevium take it 
off the File he fozfeits his Office. 


= — — — — — 


Term. 


Term, Mich, 30 Car. II. C. B. 


Brooks verſus Hague. Aſumpſit. 


p E Plaintiff counts Specially as Attoznp, fo2 ſeveral 

Fees and Sums of Monp by him expended in ſeve⸗ ©? . 

ral Suits foz the Teſtatoz of the Defendant, and 
that he demanded them, and neither the Teſtato2 no2 the De- 
fendant had paid them. The Defendant pleads the Statute 
of 3 Jac. cap. 7. and that the Plaintiff had not given to the „ 3* 35 
Teſtatoꝛ, no} to the Defendant himſelf befoze the TTirit brought 
anp Bill of Charges accowing to the Statute, Upon this 
the Plaintiff demurs, and adjudged foz the Defendant, that 
it is a good Plea. 


Term. Hill. 30 & 31 Car. II. C. B. 


Langley verſus Chute. Prohibition. 


whereof, &c. within the Pariſh of Stretham in the 

County of Surrey, that the Thurchwardens with the 
majo2 part of the Pariſhioners map oder the Seats in the 
Church, and the Churchwardens are to ſee to the Repairs of 
them; and that the Oefendant libelled in the Eccleſiaſtical 
Court fo2 the ſole uſage of a Pew in the ſame Church, and 
ſet fo2th in his Libel, that one Bodvile 1511. being ſeized of 
the Land within the Pariſh, built an Þouſe upon it, and after 
in the year 1637. at his own coſt built the (aid Pew in the 
Church fo2 himſelf and his Family, and ſold the Douſe and 
J>ew to the Defendant Chute and his Þeirs, and by Sentence 
in the Eccleſiaſtical Court the Oꝛdinary annexed the laid Pew 
to the ſaid Houſe, and that the Defendant and his Heirs en- 
joped it. And that the Churchwardens would have placed 
the Plaintiff there, and the Defendant libelled againſt the 
Plaintiff in the Eccleſiaſtical Court. Now the Plaintiff pzays 
a Pꝛohibition, and alledges 2 Roll. 24. Brabin verſus Tre- 
dinam, Poph. 140. 

North Chief Juſtice. A Pꝛohibition (hall not be granted 
becauſe the Ozdinarp hath Jurisdiction, and the Churchwar⸗ 
dens cannot juſtle out his Authozity, when the Puviledge is 
claimed only fo2 the Defendant and his Family 3 becauſe as 
to him and his Heirs a Pꝛohibition lies, and if the Plaintiff 
be grteved by the Sentence he map appeal. And the Office 
of Churchwarden is a kind of Eccleſiaſtical Office. True it is, 
the Pariſhioners are to take care of the Repairs of the Church, 
as it appears, Regiſt. 44. b. but the Oꝛdinary hath of Com- 

OM mon Right the ozdering of Pews in the Church. Je this Sug- 
by geſtion ſhould hold, the Dzdinary's Jurisdicion would be to- 
tally ſet aſide. 
bp Windham and Bertie Juſtices accoꝛdingly; but Atkins Juſtice 
N contra, That a Pꝛohibition lies becauſe this Tale doth not dif- 
fer from the Caſe of Brabin. 


Tn Plaintiff fuggeſts that there is a Cuſtom time 


Baynes 
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Baynes verſus Edward Belſon. 
Intr. Vinford Trin. 30 Car. 2. Rot. 1496. Oxon. 


Jetment of the Demiſe ok Sir Thomas Curſon Ba: 
ronet : Upon Not-Guilty pleaded, the Jury find a Spe⸗ 
cial Gerdic. 

That Sir John Curſor being ſeiſed of the Manor of Waterbury, 
of which the Lands in Queſtion are parcel, by Indenture, 
Dat. 12 Sept. 1654. in conſideration of a Marriage between his 
Son Thomas, Leſſor of the Plaintiff, and Hlizabeth the Daughter 
of William Burrows,and 1000 |. portion, and for the Affection he 
bore to his Relations covenanted to ſtand ſeized of the ſaid Pre- 
miſes, To the uſe of himſelf for Life, Remainder to Broow Whore- 
wood, VVilliam Burrowes and Elues and their Heirs during the 
Life of the ſaid Tho. Curſor, his Son and Heir Apparent, Remain- 
der to the firſt, and every other Son of Thomas ſucceſſively in 
Tail Male, Remainder to 7obn Belſon in Tail Male, Remainder 
to Auguſtine Belſon in Tail Male, Remainder to Edward Belſor, 
now Defendant,in Tail Male, with Remainders over, with Power 
for Sir John to make Leaſes to any perſons for one, two or three 
Lives, or for one and twenty years, reſerving the ancient Rent, 
That the Marriage took effect between the ſaid Thomas Curſor 
and Elizabeth Burrows, That Sir John 11 Jannar. 1655. demiſed 
the Premiſes to the (aid Edward —_— for one and twenty 
years, to commence after the Deaths of Jacob and Meeks, 
who were Tenants for Lives, and who lived ſeveral years after. 
That the faid VYkorewood, Burrows and Elue, were not at all 
of kin to Sir Jobn Curſon. That Sir Fohx Curſor died before the 
ſaid Thomas Curſon had any Iſſue Male born. That afterwards 
Thomas had Iſſue Jobs Curſon. That John Belſon and Auguſtine 
Belſon are dead without Iſſue. That there was no other Exe- 
cution of the Deed but Sealing and Delivery. 


Croke Serjeant fo? the Plaintiff. The Queſtions upon this 
Uervict are: 
1. Whether the Power to make Leaſes being general, be 

good in this Caſe? 

2. Whether Sit John hath purſued the Power in making a 
Leaſe in futuro? 


3- Whe- 


— 
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3. CUhether the Ades limited (after the Eſtates in Tail 
Male to the Sons of Sir Thomas Curſon) to John Belion, 
Auguſtine Belſon and Edward Belſon do ariſe, partly upon 
ſealing the Conveyance, oꝛ that the Uſe continues in the Co- 
venantoz till after the deaths of the Sons without - Iſſue 
Male? 

To the two firſt Points. The whole Court gave their Opt- 
nions, viz. To the iſt. That the Power to make Leaſes being 
general, is void, it being upon a Covenant to ſtand ſeized, Mild- 
mays Caſe, 1 Co. 2 Roll. Abr. 260. 

To the 2d. The Power is not well executed, the Leaſe being 
to commence in futuro, 2 Roll. Abr. 261. Yelverton '222, 
Stokham verſus Hawkins, 6 Co. Fitzwilliams Caſe, and Lepar 
and Wroths Caſe, Hob. 151. Colts Caſe, 

As tothe 3d Point. Croke pꝛoceeds. The Caſe is thus: 
H. covenants to ſtand ſeized to the Uſe of himſelf for Life, 
Remainder to the Uſe of Strangers and their Heirs, during the 
Life of Thomas Curſon, Remainder to the Sons of Thomas Com 
ſucceſſively in Tail Male, Remainder to Edward Belſon in Tail. 
The Covenanto? dies befoze any Son of Thomas is bon, and 
afterwards a Son is bom, whether Edward Belſon next in 
Remainder ſhall have the Lands p2eſently, o2 ſhall ſtay till all 
the Jſſues be dead without Jfſue Male? And J conceive Ed- 
ward Belſon ſhall take immediately after the death of the Co- 
venanto2. 

i. Nothing paſſes to theſe Strangers without Jnrolment, 
7 Co. Bedels Caſe, 11: Co. Harpurs Caſe, 2 Roll. Abr. 783. 
H. pl. 4. and conſequently nothing accrues to the Sons of 
Thomas. And when a Gant is made to two, and the one is 
capable to take, and the other not, the Eſtate ſhall veſt in the 
perſon capable only at the Common Law, Perk. 108. b. pl. 
566. Dier 300. b. pl. 39. and 309. a. pl. 67. Moor 494. 

[, 637. 
N Object. This Cale differs, becauſe it is in Caſe of an Ale 
by covenant to ſtand ſeized. 

Reſp. There is no difference, 6 Co. Fitzwilliams Caſe, Aſes 
ſhall be expounded accowding to the Rules of Common Law. 
And this wap of limiting Eſtates by Covenant to ſtand ſeiſed 
begun in Englefields Caſe, and Baintons Caſe, and Shering- 
ton and Pledals Caſe, Plowd. 301. And the Statute inco2po- . 
rates the Ale to the Poſſeſſion ; in Caſe of a Covenant to 
ſtand ſeiſed as well as in other Caſes. And here Sir John 
Curſon covenanting to ſtand ſeiſed to the Uſe of himſelk fo? 
his Life, is in of a new Eſtate, and not of his old . A 
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Object. Signioꝛ Pagits Caſe, 1 Co. 154. a. and Moor 193. 
J. 343. | 
: Reſp. There is a great difference between this and that 
Cale; fo2 there the Low Pagit had no Eſtate fo2 his Like, 
but here the Covenanto? hath, and therefore the Uſe here ought — 
to veſt immediately, Hob. 74. Barnes Caſe. And here the in „ 
tent of the Covenanto?2 was that all Eſtates ſhould be out of 
him; and if the Taſe ſhould be otherwiſe, where ſhould the Eſtate 
be after the death of the Covenantoz ? Foz Thomas cannot have 
the particular Eſtate, and the Inheritance alſo ſimul & ſemel, 
which he nuiſt have in this Caſe, if the Eſtate ſhall continue in 
the Covenanto? til the Son of Thomas be bon. 

North Chief Juſtice. Jt ſeemed that this Remainder veſts 
immediately after the death of Sir John Curſon in Belſon, as 
Lewis Bowles Caſe is, 11 Co. 80. a. Adjourned, 


Pont verſus Pont. Partition. 
Mich. 30 Car. 2. Rot. 559. Winford. 


Na Writ of Partition betwirt Tenants in Common bp, 
the Statute of 31 H. 8. cap. 1. the Tenant pleads Ancient 
eſne, and adjuged a good Plea accopding to the Caſe be⸗ 

twixt Grace and Grace, 1 Roll. Abridg. 322. E. pl. 10. But 
here upon the Recon there was kound ſeveral Diſcontinuances, 


and therefo2e Judgment was given fo2 the Demandant. 


Carſcy verſus Wood. 
Trin. 29 Car. 2. Rot. 1236. Winford. 


Jectment, A Special Qerdict.* A Ban feilen in Fee of, , ,c. 

Lands held in Capite, deviſed the whole to the Cozpoza: coughs cafe. + 2. 
tion of the City of Norwich upon d charitable vile, and whe- 
ther the deviſe be good fox the hole; m only if tio parts, 
was the Queſtion. And whether the Statute of. 4.5 liz; cap. 4. 
both make good a deviſe cunttaryto the Statutes:of 32 8 34 H.. 
And Reſoſvev, It is good but fax ta parts unn. du by 
Maynard Serjeant, There tis (aid, that if a Capyholder deviſe 
without a Surrender, 02 Tenant in Tafl deviſe, that ets: goon 
axainft- the Taue, tis not tutended good bn the Common 
Law, bat to be made good by the Derree of | the Chancerp 
grounded upon the Statute of 43 — 4. 1 


Lucas 


- =» 
- ᷑ͥ — —ę 


250 Term. Hill. 30 & 31 Car. 2. C. B. 


— —Ü—— — —— — — — -- — 
— — 


— — — 


Lucas verſus How. 


3 Special Uerdic. The Caſe was thus, A Man 
makes a Leaſe fo2 years upon Condition that the Leſſee 
ſhall not aſſign over his Term to any but his Kindzed, without 
Licence from the Leſſo2 ; the Leſſo2 aſſigns over the Rever: 
Irs a collateral ſion, and the Leſſee aſſigns over his Term and bꝛeaks the 
Dapper, Condition. And whether the G2antee of the Reverſion ſhall 
by Pennants take advantage of this Condition is the Queſtion, 
_ 3 ar And by Ackins Juſtice, It is ſuch a Condition as is within the 


Stiles 263. Statute of 32 H. 8. cap. 34. But it ſeemed to others to be col ⸗ 
collins verſu Jgteral Condition. And it was adjourned, 


Silley. 
Stephens verſus Hayns, and others. 


Trin. 30 Car. 2. Rot. 361. Viryley. 


R Eplevin fo2 taking of five Oren. The Defendant makes 

Cogniſance as Bapliff to the Lozd of the Leet, becauſe 
the Plaintiff was amerced there fo2 not ſcouring a Ditch 
in an High-way, and the Plaintiffvemurred, becauſe the Sta- 
tute of 18 Eliz. cap.zp. gives the Foxfeitures fo2 Highways to 
the Survepoꝛs of the High-ways z but adjudged by all the 
Juſtices fo2 the Defendant, becauſe the Party may be puniſhed 
in the Leet, and alſo by this Statute fo; divers Caules. 


Johnſon verſus C oltſon. 


Trin. 30 Car. 2. Rot. 1463. Vinford. 


i and Battery. Upon Non Culp. a Special Cerdic. 
The Plaintiff being complained of to a Juſtice of Peace, 
he makes a Marrant to the Defendant to take the Plaintiff, 
and to find Sureties foꝛ the Good Behaviour, the Defendant be- 
ing Conſtable: executes the Tarrant upon a Sunday, and whe- 
ther good within the late Statute which ſays, That all Proceſs 
executed upon à Sunday other than for the Peace ſhall be void. 
Reſolved fo2 the Defendant, that a Marrant fo2 the Good Be⸗ 
haviour is a Warrant foz the Peace and moze ; and this 
Statute is to be favourably extended fo2 the * This 

udgment 
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Judgment was affirmed in a CUrit of Erro2 in B. R. Trin. 
32 Car. 2. 


Memorandum, That on Munday the 
fifth day of &May 1679. 31 Car. 3. I 
was ſworn one of the Barons of the Ex- 
chequer, though I had laboured (and not 
without great reaſon ) to prevent it. I 
was {worn at the ſame time with Sir Wil. 
liam Ellys, who had been formerly one of 
the Juſtices of the Common Pleas, and put 
out, and now brought in again. He was 
allowed Precedency to Sir Thomas Jones 
and Sir William Dolben, Juſtices of the Kings 
Bench, becauſe they were put in ſince his 
turning out; but this Precedency was on- 
ly by verbal ſignification from the King, 
and not expreſſed in his Patent. Wit 
Me was alſo ſworn Sir Francis Pemberton 
tobe Judge in the Kings Bench, all of 
Us were ſworn at my Lord Chancellor 
Finches Houſe. 


Gerrit 


— — 
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Gerrit Johnſon verſus James Grant. 


Replevin. Middleſex. 


DE Plaintiff declares of the talking of divers Goods, 

5 November, 29 Car. 2. in a certain eſſuage of 

the Plaintiff ſituate in Long-Acre in the Partſh of St. Mar- 

tins in the Fields, and detaining them againſt Sureties and 
Pledges, ad damnum 200 l. 

The Defendant Avows the taking, fo? that ante prz- 
dictum tempus quo, &c. one Sarah Grant, {Ulidow, be- 
ing Executrix of the Teſtament of one Samuel Grant, 
the Father of the ſaid James Grant, gave to the ſald James 
ſecurity fo2 payment of 600 l. being a Legacy given the 
ſame James by his ſaid Father, by bis ſaid Till, which 
Security the ſaid James ante prædictum tempus quo, &c. 
ſurrendzed to the ſaid Sarab, and diſcharged her from the 
ſame, upon agreement that ſhe ſhould pay him yearly 
during his Life 80 l. per annum, and ſhould give him 
ſuffictent Security ko: the lame; That the ſaid Sarah 
was (eifev of ten Meſſuages, of which the laid Beſſuage 
in quo, &. wag one, in her Demeſn, as of Fee; and 
lo being ſeiſed after the Agreement afozeſaid, in pzoſecu- 
tion of the ſatd Agreement, ante prædictum tempus quo, 
&. by. Indenture dated the lurch of December 1658, 
between the ſafd Sarah of the one part, and the ſaid June 


James of the other part, did demiſe the ſaid ten Mel⸗ 


ſyages ts the ſaid James (and ſets them fozth by Metes 
and Bounds ) Habend. from Michaelmas laſt fo2 ninety 
nine years if James ſhould ſo long ive. Reddend. a 
1 by virtue whereof James entred and was pol⸗ 
cfled. 

That he being poſſeſſed, by his Jndenture dated the 
ſeventh of December 1658. demiſed the ſame to the (aid 
Sarah fo ninety eight years, if James ſhould ſo long live. 
Reddend. the firſt year a Pepper-Cozn, and the reſidue of 
the ſald Term 80 1. per annum quarterly, 02 within twenty 
— by virtue whereof ſhe entred and became pol: 


* 


And 
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And becauſe 240 |. fo2 thꝛee years ending at Michael- 
mas, 29 Car. 2. and fo2 twenty days after was behind and 
unpaid, he avows the taking in the Meſſuage in quo, 
&c. as parcel of the Tenements demiſed to the ſaid 
Sarah, Et cum ſolutione reddit' prædict onerat & ob. 
ligat', &c. 

The Plaintiff Gerrit Johnſon confeſſes, that ante præ- 
dictum tempus quo, &c. the ſaid Sarah Grant being Ere- 
cutrix of the ſaid Samuel Grant, Father of the ſaid James, 
did give to the ſaid James ſecurity foz payment of 600 l. 
given as a Legacy as afozeſaid. But Proteſtando, that 
ante prædictum tempus quo, & c. he did not ſurrender the 
ſaid Security, and acquitted her therefrom upon the 
Agreement alledged, no2 that the (aid Jndentures afoze- 
ſaid were in p2oſecution of the ſaid Agreement. And fo2 
Plea ſaith, That as to 20s. per annum fog the Rent 
of two Meſſuages in Long Acre, parcel of the ſaid Kent 
of Bo |. per annum fo2 the thiee pears, in the whole 
amounting to 3 1. parcel of the ſaid 240 l. Rien Arrear. 

And as to the reſidue of the 240 1. viz. 2371. per an- 
num fo2 the ſaid thee years, he ſays, that befoze the ſain 
Demiſes made, William Earl of Craven was ſeiſed of 
eight of the ſaid ten Meſſuages ſituate in the Strand, in 
his Demeſn, as of Fee, until the (afd Samuel Grant, 
Father of the laid James Grant, diſſeiſed the (aſd Earl, 
and by reaſon thereof became feiſed thereof bp Ddiſſeiſin, 
&c. 

And fo being ſeifed 30 September 1655. made his Mill 
in Mriting, and thereby deviſed the ſaid eight Beſſuages 
to the ſaid Sarah Grant and her Heirs, and dfed 3 September 
1658. ſo ſeiſed. 31 
111; That by virtue of the ſaid Deviſe Sarah became ſeiſed in 
ber Demeſn, as of Fee of the ſaid eight Meſſuages, and 
ſo being thereof ſeiſed, and of the laid Meſſuage in quo 
&c. and alſo of one other Meſſuage in Long- Acre, ſeiſ ed 
the reſidue of the ſaid ten Meſſuages by the (aid Jndenture 
fir mentioned, demiſed the ſaid Pꝛemiſes to the lald James 
Grant fo2-ninety nine pears, prour, and he by the ſecond 
Inventuve--revemiſed the.fane ta-tiwiſatd Sarah fo ninety 
eight peurs prout. 9 F 5 31 Une 

That afterwards, & ante prædictum tempus quo, Ke. 
and befoze any of the thee years Rent was behind, viz. 
27 September, 26 Car. 2. the ſaid William Earl of Craven 
| entred 


_ 
z 
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entred upon the ſald eight Meſſuages, claiming therein his 


fozmer Eſtate, and did expel the (aid Sarah therefrom, and 
hath ever ſince been ſeiſed thereof. ; 

That all the ſaid ten Meſſuages October 1659. and ever 
fince were woꝛth 80 l. per annum, and no moze. 

That the ſaid eight Meſſuages then, and ever ſince have 
been wozth 791. per annum, by reaſon whereof the ſaid 
237 l. being reſidue of the ſaid 2401. became inſolvible 
to the ſaid James Grant, and till remains inſolvible. Et 
hoc, &c. | 

Upon this Bar the Avowant demurs, and the Plaintiff 
hath joined in Oemurrer. 

The ſole Point remains to be ſpoke to is, as tis ob- 
jected by the other ſive, That the Plaintiff in this Re- 
plevin in his Bar to the Avowp, hath pleaded as to 
parcel of the Rent, Rien arrear, without making any Title 
to himſelf. | 

And whether ſuch his Plea be good, is the queſtion 2 

And J conceive tis a good Plea. 


1. J do agree, that at the Common Law a Stranger 
could not, no2 as pet can plead any thing to the Lozds 
Avowzy foz Rent oz Services, but hors de fon Fee, o2 
what doth tantamount. | 

Oe cannot plead Tenure by leſs Services, Rien arere, oz 
a Releaſe, 2H. 6. 1. a. 22 H. 6. 2 and 3. and 9 Co. Mao. a. 
is againſt that Opinion. 

f This was grounded upon theſe Reaſons and Rules of 
aw. 


1. Res inter alios acta alteri nocere non debet. Tis 
not reaſon that he who is a Stranger ſhall take upon 
bimſelf to plead to the Title of the Tenure, with which 
he bath nothing to do, in prejudice ot the very Tenant ; 
and there is a pzivity between the Lozd and Tenant. 


2. In pleading every Man ought to plead that which 
is pertinent fo2 him and his Caſe 3 and therefoze in an 
Affiſe againſt a Diſſetſoꝛ and Tenant, the Tenant aſl 
= — Plea which concerns the Tenancv, and not the 

eilin, | 


The 
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The Jncumbent at the Common Law could not plead to 
the right of the Patronage, wherein he hath nothing, 7 Co. 26. 
Halls Caſe, till he was enabled by 25 E. 3, cap. 7. 

2. But by the Statute of 21 H. 8. cap. 19. this ſtricneſs 
is diſcharged, fo2 as the Avowant is not tied to avow upon 
any Perſon in certain, but upon the Land, as within his Far 
o: Seigniow 3 ſo the Tenant of the Land by the Equity of that 
Statute is allowed to plead any Plea to (ave and diſcharge 
his Goods from the Diſtreſs, Legem feras quam ipſe tuleris. 
So that the Law of Avowzies, and their Bars, is much alter- 
cd krom what it was by the Common Law. 

Hob. 108. Brown verſus Goldſmith. Jn Replevin, the De- 
fendant avows upon A. fo: Services of Suit of Court; the 
Plaintiff pleads in Bar, a Leaſe fo2 years from the Avowant 
of the Bannoz, and reſolved a good Plea, though a Stranger. 

Br. Tit. Avowry 113. TUhen the Loꝛd avows accoꝛding to 
the Statute, the Plaintiff in the Replevin may have every 
Nea, that the very Tenant might have had, though he be a 

tranger to the Lowdd ; and ſo is Coke upon Lit. 268. b. and 
many Books there cited, 

3. Though the Plaintiff make no Title, yet he may plead 
by this Statute, as well as if he did. 

Trin. 15 Jac. Moor 883. pl. 123 8. Kingſwell verſus Crawley. 
In Replevin, The Defendant avows fo2 Rent eo quod one 
Deriag held certain Lands of him by Fealty, and certain 
Bent; that the Plaintiff hath the Eſtate of Dering. The 
Plaintiff replies, that Dering infeoffed one Wright, who made 


a Leaſe fo2 life to the Plaintiff, Abſque hoc, that he had the os. 108. 
Eſtate of Dering; and ruled by the Court, that the Traverſe _— * 
was void ; koz ſince the Statute the Party is to avow upon 


the Land, and then tis not material what Eſtate the Tenant 
had, if he occupies the Land; and ſo the Statute hath changed 
the Law in this Point. 

Hill. 17 Car. 1. C. B. March 166. Layton verſus Grange. 
In a Second Deliverance, the Defendant makes Cognizance 
as Bailiff to Thomas. Marſh, and ſet fozth that Thomas Marſh, 
Father of the (aid Thomas Marſh, was ſeiſed of the Mannoz of 
Michael Hall, of which the Land in queſtion is parcel, and the 
ſaid Lands are held by. Fealty, and certain Rent, and derives 
the Tenancy to Sir Anthony Cage, and the Seigniozy to the 
ſaty Thomas Marſh the Son; and as Batliff to him makes 
Cognizance fo2 Fealty, ut infra feodum & dominicum ſua. The 
Plaintiff proteſtando quod non tenet, pro placito dicit, that 1. 

£- 
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Defendant took the Cattel as in the Count, Abſque hoc, 
that Marth the Father was keiled of the Services infra tempus. 
The Dekendant demurs. 

By Banks. Crawley and Foſter, reſolved that the Plea was 
good, though no Title were made by the Plaintiff oz his Ma⸗ 
ſter. Reve Juſtice wavered in the Point, but the others were 
poſitive in it; and Banks gave the reaſon, That as at the 
Common Law the Tenant might plead any Plea fn Bar to 
an Avowꝛp fo2 a RKent-charge, as 8 E 4. 23. a. is; ſo now ſince 
this Statute; the Ter-tenant ſhall plead any Plea to diſcharge 
the Land from the Diſtreſs. 2dly. That as this Statute 
hath been always conſtrued favourably fo2 the benefit of the 
Lozd ; ſo it ought to be fo2 the benefit of the Tenant. 3dly That 
tis no reaſon that the Tenant ſhall have his Goods taken, 
and not uſe all ways to redeem them, when not Party to the 
CUrongs. 

Blut tis objected, That our Cale is not within this Statute; 
the lows whereof. are, Whereſoever any Mannors, Eands, 
Tenements or other Hereditaments be holden by any manner 
of Perſon or Perſons by Rents, Cuſtoms or Services, if the 
Lord of whom any ſuch Mannors, Lands, Tenements or Here- 
ditaments be ſo holden, diſtrain upon the fame Mannors, Lands 
or Tenements for any ſuch Rents, Cuſtoms or Services; and 
Replevin thereof be ſued, that the Lord of whom the fame 
Lands, Tenements or Hereditaments be fo holden may avow, 
or his Bailiff or Servant make Conuſance, or juſtiſie for the 
taking the faid Diſtreſſes upon the ſame Lands, &. fo holden, 
as in Lands or Tenements within his Fee or Seigniory, alledg- 
ing in the ſaid Avowry, Sc. the fame Mannors, Lands, Gs. 

| to be holden of him without naming any Perſon certain to 
os oo of be Tenant of the ſame. And whether the Leſſo2z be a Low 
bur as the Te- within this Statute is the queſtion. And J conceive he 


— — is Low here within the wows and meaning ok this Sta- 


nant for years + 
be no within Lord is a Relative wow and ſo a Meſne is Loꝛd in reference 
anf, Cate zin to the Tenant, and Tenant in reſpect of the Lozd Para- 
be out of it. Mount. 
He is Low within the Statute of Marlbr. cap. 3. Non ideo 
puniatur Dominus. 
Hill: 5 H. 7. 10. pl. 2. Treſpaſs quare vi & armis clauſum ſuum 
fregit & averia ſua cepit & abduxit. The Defendant pleads his 
Frank-tenement, and that he took the Cattle Damage feaſant. 


The Plaintiff replies, that he had a Leaſe fo? years from = 
tt 
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Defendant, pet continuing, and the Defendant demurred; 
and the queſtion was, TUhether this Agion did lie between 
the Leſſo2 and Leflee, notwithſtanding the Statute of Marlbr. 
cap. 3. 

Reſp. It did not lie fo2 ſo much as the Leſſo2 did as Lozd, 
as to diſtrain foz his Rent, and to demeſne himſelf accoꝛding⸗ 
ly: But as this Caſe was, he bꝛoke his Cloſe, which he could 
not do as Low ; and fo not within the Statute. 

The Dbjection was, That he could not be Low, becauſe 
if the Leflee ſhould be diſtrained by the Lozd paramount, he 
could not have a Crit of Meſne, But anſwered, that he ſhould 
have a TUrit of Covenant in lieu thereof, Mich. 2 H. 6. 1. b. 


Thus are the Books following, viz. Mich. 28 E. 3. 97. a. pl.15, M. 28.4. 1 b. 


Mich. 38 E. 3. 38. b. Hill. 48 E. 3. 5. b. pl. 10. Co. 2 Iſt. 106. 
9 Co. 135. b. Aſcoughs Caſe. At the Common Law there are 
4 (o2ts of Avowztes, 1. By reaſon of a Tenure when the Lom 
hath Fee in the Seigniozp, and the Tenant hath Fee in the 
Tenancy, ut. ſuper verum tenentem ſuum. 2. Upon one as 
his very Tenant by the Manner, ut fuper verum tenentem 
ſuum in forma prædicta, viz. When the Tenant makes a 
Leaſe fo2 Life, o2 a Gift in Tail, as upon his very Tenant 
by the Manner. 3. Upon one as his Tenant by the Manner, 
omitting this wow (very) and that is, when the Loꝛd hath 
a particular Eſtate in the Seigniozp, as an Eſtate in Tail, 
fo2 Life, 02 leſs Intereſt, Super tenentem ſuum in forma 
prædicta. So ſhall the Donoz upon the Donee, the Leſſo2 
upon the Leſſee fo2 Life o2 Pears. 4. Upon the Matter in 
the Land, as within his Fee and Seigniozw 3 as where the 
Tenant by Chivalry makes a Leaſe fo2 Life, rendzing Rent, 
and dies, his Heir within Age, the Gardian ſhall lo avow upon 
the Leſſee, Super materiam prædictam in terris prædictis ut in- 
fra feodum ſuum. And by the third wap, the Leſſo; did always 
avow upon the Lefſee at the Common Law, Mich. 47 E. 3. 
tol. ult. pl. 77. 

Nota, Tf the Rent of Tenant fo? years be arrear, the Leſſo2 
cannot avow upon the Termo2 upon the Land, but upon the 
Matter, Hill. 5 H.7.11. pl. 2. by Fairfax, and agreed by all the 
Juſtices. Tenant fo2 years ſhall do Fealty, and the Leſſoz is 
Dominus pro tempore by reaſon of the Reverſion z and an 


Avowpy ſhall be made upon him as upon the Batter. And #33 8.4.23. 
the different way of pleading manifeſts this, fo2 at the Com- T. 74, 242. 


pl. 13. 
Raſt. Iar, 369 


mon Law, the way is, Bene advacat captionem avgriorum præ- 
Li dictorum 
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dictorum in prædicto loco in quo, &c. ut in parcell' præd 
meſſ. eidem le Plaintiff in forma prædicta dimiſſ. ſuper tene- 


menta virtute dimiſſionis prædict. But the Avowwp upon the 


Statute is in prædicto loco in quo ut parcell' meſſ. præd. 
cum reddit* przd* onerat & obligat, 2 Co. 27. b. Bettiſworths 
Caſe, Intr. 594, 595 and 597. And ſo is Dyer 257. pl. 11. 
where tis ſaid, Ut in terris diſtrictioni ipſius lavowant one- 
rat' & obligat, is always intended fo2 a Rent ⸗ charge; but 
when he avows fox a Rent, which is due of Common Right, 
he ought to avow upon the Tenant by the Manner. 

And ſo hath the Abowant here done. 

J will omit to ſpeak of the Diſtreſs here, by virtue ok the 
Contract, admitting it to be out of the Statute, and is 
grounded upon the Reſervation, as Foſters Caſe, 8 Co. 64. 


As a Rent foz owelty of Partition. A Rent confirmed by 
Statitte, as Bellinghams Caſe, 


Reſolved. The Plaintiff in a Replevin may plead Nothing 


in arreat, 02 any other Plea, although he be a Stranger and 
voth not make any Title to the Land. 


Term, 
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Hunt verſus Wotton. 


Reſpaſs vi & armis. The Plaintiff declares, that the 
Defendant the 14th. of April, 30 Car. 2. did thruſt a 
Woman, named Margaret Hunt, upon his Son Henry 

Hunt, being an Infant under the Age of Diſcretion, by means 
whereof his Thigh-Bone was b2oke, ano the Infant, was (a 
burt that it was now deſpared of his Life, and the Ilaintiff, 
was. info2ced.'to expend great Labour, and divers Sums of 
Mouy to cure him, ad Jdamnum, &c. The Defenvant pleads 
Non culp. aud found fo2 the Plaintiff, and damages 5 l. 
Sywplon Setjeant moved in Arreſt of Judgment, becauſe 
the Plaintiff ſuſtained no Wrong, fo2 that he was not com- 
pelled to expend any Monp, oꝛ to pꝛocure his Sons Cure. 
But Mountague Loꝛd Chief Baron, totis viribus contra. 
But to me it ſeems that the Action doth not lie, fo2 that 
the Father cannot have the Aaion, it not being laid per quod 
ſervitium amiſit, noꝛ that the Son was leſs capable of pꝛocuring 
a Fottune with a Mike, &c. but the Child Himſelf ought to have 
brought the Action, and he would have recovered the Damages. 
Authozities in Point. 3 Cr. 55. Gray verſus Jeffrys. © Jn an 
An Action upon the Caſe, the Plaintiff counts, that he put 
his Son and Heir apparent to the Defendant to be his Appen- 
tice in the Art of a Tajlo! fo2 ſeven years, and that the Plaintiff 
was ſetzed of Lands of the yearly value of 20 l. which were 
to diſceud to his ſaid Son. That the Defendant vi & armis did 
aſſault the ſald Son, and ſtruck him with a Spade upon his Back, 
by which he became Lame and Decrepit, by reaſon whereof he 
loſt his Marriage, and could not marry him as befoze, ad dam- 
num 200 l. The Defendant demurred, and adjudged fo2 the 
Defendant, becauſe Treſpaſs fo2 beating oꝛ battery of the Son 
lieth not fo2 the Father, but the Son only ſhall have the Acton, 
and a Father ſhall not have an Action fo? the loſs of the Par- 
riage of his Son and Heir, except when a Stranger takes 
bim by fozce and marries him 4 _ if the Son marries we 
; 2 e 


ce 72 


1 ſelt, oꝛ a Stranger pꝛocures him to marry one, the Father 
* . 
7 
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hath no remedp, Mich. 1653. Intr. 165 3. Rot. 935. Norton 


. 71 | verſus Jain, B. R. Stiles 398. Action on the Caſe, The 


Plaintifi counts that the Defendant woke his Houſe and 


ö \ aſſaulted his Daughter againſt his conſent, and begot a Ba. 


ſtard Child on her, per quod ſfervitium amiſit. The Defen: 
ifa Statate And upon this a ſpecial Uerdic, that the Aſſault was above 
gives reme0? four pears before, and within ſir years. And reſolved, the Fa- 
jc ſhall be pre- ther could not maintain an Action fo; the aflault ok his Daugh⸗ 
ſumed that tet, but only by reaſon of the Loſs of bs” Service. And then 
remedy before dumages being given foz both, it was not well, and therefoze 
ar the com- «© Venire Fac. de novo Was awarded; and by the Common 
mi cr. Law the Father is not bound to cure his Child, 
. and the But Montague Low Chief Baron, and Atkins Baron, clear- 
Seat of. 435” 1p ko: the Plaintiff, and relyed upon Church and Churches 


449. 2. injoyns 


the Father to Caſe in B. R. 1656. TUhere in Aſſumpſit the Plaintiff declared 


| I us Rule. chat Dant pleads the Statute of 21 Jac. Of Limitations of Actions. 
1K G 
| 


9 | roride for that whereas the Plaintiff had at his own charges buried the 


if + Congo ov i- which he was Defendants Child, the Defendant pꝛomiſed to pay him his 
nor compella· Charges; and though there was no requeſt laid, pet Judg⸗ 


A ble to do by 


it the Common ment was given fo2 the Plaintiff, and Cr. 63. 849. and 881. 
il how. i Rippon verſus Norton; But Judgment was afterwards given 
Beefch verſes fo? the Plaintiff. 
Coggit. 


Frzz, Robert Murrey Gent. verſus Dorothy Eyton Widow 
and Roger Price. 


Intr. Hill. 29 & 30 Car. 2. 


1 N Creſpas and Ejeqment of the demiſe of William George 
{ Richard Earl of Derby made 2 May 29 Car. 2. of one Mel. 
| ſuage, thee TWatergriſt Mills, ten Acres of Land, ten Acres 
| of Meadow and fifteen Acres of Paſture in the Pariſh of 

Hope alias Queenhope fo? five pears from the firſt dap of the 

ſaid Month of May. Upon JNot-Guiflty pleaded, the Jury of 

the Countp of Salop being the next Engliſh County find a 

ſpecial Uerdict : viz. 


6 That long befoze the Treſpaſs and Ejectment King Richard 


the Third was ſeized of the Yano? of Hope in his demeſn 
as of Fee in right of his Crown, of which the Tenements in 
the Declaration are, and time ont of mind were parcel. That 


Wi the laid King K. 3. being lo ſeized 17 Sept. 2 R. 3. by his 


Letters 


Tem, Paſch. 21 Car. 2, In Scacc. 


Letters Patents under his Great Seal of England then 
dated, fo2 the conſideration therein mentibned, did give and 
grant the Warts? and Tenements afozeſaid with the Appurte- 
nances (amongſt other things) to Sir Thomas Stanly Knight, 
Lozd Stanly, and afterwads Earl of Derby, Sir George Stanly 
Knight, Low L'Eſtrange, Son and Peir apparent of the ſaid 
Thomas Lozd Stanley. Habendum to them the ſaid Thomas 
Loꝛd Stanley and George Lozd L'Eſtrange, and the Heirs Male 
of the Body of the laid Thomas Lozd Stanly fo? ever, of the 
ſaid late King by Knights Service and Rent of 50 l. yearly, 
at Eaſter and Michaelmas by equal portions to be paid. The 
Tenoz of which ſaid Letters Patents follows in theſe Mods: 


VIZ, 
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Richardus Dei gratia Rex Angliæ, Scotiæ, & Franciæ & Do- Letters br 


minus Hiberniæ, Omnibus ad quos Preſentes Litteræ perve- 
nerint , ſalutem. Cum non ſolum Generis Nobilitas ſed & 
Juſtitiæ æquitas omnes provocent & maximè Reges & Principes 
homines de fe bene meritos præmiis condigſi afficere. Sciatis 
igitur quod ob ſingulare & fidele ſervitium quod dilecti noſtri 
Thomas Stanley Miles, Dominus Stanley & Georgius Stanley 
Miles, Dominus L'Eſtrange filius dicti Thomæ nobis præantea 


impendef non ſolum favend' Juf & titulo noſtro cujus juris & 


tituli vigore jam nuper ad Coroñ hujus Regni noſtri Angliæ 
Dño adjuvante pervenimus, verum etiam reprimendo proditio- 
nes & malitias rebel & proditof noltr', qui infra idem Reg- 
num noſtrum perſidam jamdudum commotioñ ſuſcitaverant, ac 
pro bono & fideli ſervitio nobis & hæredibus noſtris Regibus 
Angliz per eoſdem Thomam & Georgium & bæred. ſuos pro 
detenſione noſtra & Regni noſtri prædict. contra quoſcunque 
prædict. inimicos & rebelles quoties futur temporibus opus erint 
impendend. De gratia noſtra ſpeciali dedimus & conceſſimus 
ac per Preſentes damus & concedimus eiſdem Thomæ & Georgio 
in valof annuo mille marcarum ultra repris Caſtrum, Manerium 
& Dominium de Hope & Hopedale in March. Walliæ Com 
Ceſtf adjaceñ cum ſuis membris & pertifi univerſis Manerium 
& Villam de Northwich cum paſtu de Overmarſh cum ſuis 
pertifi in Com Ceſtf ac Maneria & Dominia de Weft Lyde- 
ford Blakenden Halſbartre ats dict. Haleſpear cum ſuis pertif 
in Com Somerſet Manerium five Dominium de Bereford SanQi 
Martini cum ſuis pertifi in Cor Wiltes Manerium & Dominium 
de Ardington cum pertifi in Comm Berks Manerium & Domi- 
nium de Steventon cum membris & pertin' ſuis in Com Bed 
ac Maneria & Dominia de Knotting Colleſden & Catton 7 
ws 


cents of R. 3. 
17 Sept.2 KA 
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ſuis pertin in dicto Com Bedd & omnia terras & tenementa 
in Blomeham cum ſuis pertin in eodem Cori Bedd quæ nu 

fuer Rogeri Tocots Manerium & Dominium de Gaddeſden 
magfi cum pertifi in Cor Hertford Caſtrum Manerium Domi- 
dium & Socum de Kymbalton cum maneriis de Swinſhead Hard- 
wick 8& Tilbrook & omnimod Villis villat & membris quibuſ- 
cunque in Com Hunt' ad = Dominium de Kymbalton 
pertifi ac etiam omnia meſſuagia ter? & teñta reddit. & ſcrvi- 
tium in Macolesfeild & Chriſtilton cum perti in Com̃ Ceſtr 
quæ fucf Henf nuper Duois Bucks aut alicujus alterius ad ejus 
uſum in dicto Com Celſtf ac manerium de Chorley & Bolton 
cum pertiũ in Oom̃ Lanc ac terf & tefita in Brightmead in eo- 
dem Com Necnon totum illud meſſuag ac omnia terras & te- 
nementa cum pertiñ quæ fuer Roberti Willingby Militis aut ali- 
cujus alterius ad ejus uſum in Paroch. Sci Petri juxta Pauls 
Wharf in Civitate London ſeu alibi mfra eandem Civitatem 
und cum omnibus Terris Tenementis Meſſuag Pratis Paſcuis 
Paſturis Silvis Boſeis Aquis Stagnis Vivaf Molendiñ Gardifi 
Columbaf Reddit Servit Revercoñ Cu Let Offic Vic Francheſ. 
Pleg Eſcaet Libertat᷑ Juf Commoditat quibuſcunque necnon 
feodo Milit Advocat & Patronat Ecclefiar Abbat Priorat 
Hoſpitat Re&of Capel? Cant & af Benefic Eſcheator quo- 
rumcunque Wardis Maritagiis Scutag Releviis Hundred Wa- 
pentag fifi amerciamtũ forisfathuf Feriis Mercat᷑ Chaſers Parcis 
Warrefi Piſcaf Wrec maris Theſauf invent Waif Straif. Catalf 
Felon & Fugitivof Cats? Utlagat᷑ attinct'ꝰ convict & feloñ de 
ſe Retorñ Brevium & executiofi eorundem necnon omnibus 
& ſingulis aliis Libertatibus juriſdictionibus Francheſ. quietanc 
Commoditat ibus Emolument & liberis conſuetudinibus quibuſ- 
cunque ad prædict. Caſtra Dominia Maneria Terras Tenementa 
& cætera meſſuagia ac eorum quodlibet de antiquo pertineñ 
five ſpectañ aut mfra eadem Caſtra Maneria Dominia Terras 
Tenementa & cætera Præmiſſa feu eorum aliquod emergeñ con- 
tingeñ provenieñ feu antea habit” modo quocunque ac 2deo 
plene & integre ficut aliqua perſona vel aliquæ perſonæ in eiſ- 
dem vel eorum aliquo habuef ſeu uſi fuer quoviſmodo ante 
hzc tempora Habend. & tenend. tenementa omnia & ſingula 
Caſtra Maneria Dominia Terras Tenementa & cætera Præmiſſa 
cum omnibus & fingulis ſuis pertiñ præfat Thomæ Stanley & 
Georgio Stanley ac Hæredibus maſculis de corpore ipſius Thomæ 
exeuñ imperpetuum de nobis & Hæredibus noſtris per Servi- 
tium militare & reddit quinquaginta librarum annuatim ad 
Feſta Paſchæ & Sci Michaelis Archangeli per æquales portiones 
ſolvend Conceſſimus inſuper & per Preſentes concedimus eiſ- 


dem 
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dem Thomz Stanley & Georgio ac hæredibus ſuis prædict. 
omnia exif proficua & revercofi de ſupradictis Caſtris Mauer 
Dominiis Terris Tenementis & cæteris Præmiſſis cum pertineñ 
aut de aliqua mde parcelf a Feſto Sci Michaelis Archangeli 
ult. præterit. provenieñ five creſceñ aut nobis quoviſmodo debif 
percipiend, tam per manus Receptof Ballivor Firmaf ſeu af 
Occupatof eorundem ſeu alicujus inde parcek quam per manus 
nunc Eſcaet' & nuper Eſcaet. ſeparalit. in Com̃ & locis in qui- 
bus hujuſmodi Caſtra Maneria Dominia & cætera Præmiſſa ſe- 
paraliter exiſtunt Et volumus & concedimus quod iidem Eſcaet 
& eorum quilibet Eſcaet᷑ qui impoſterum erit de eiſdem exit 
proficuis & proventionibus erga nos & hxred* noſtros quiet 
& exonef exiſtunt per Preſentes Et fi forſan aliquod eorum Ca- 
ſtrorum Maneriorum Dominior Terrarum Tenementorum & 
cæterorum Præmiſſorum aut aliquam inde partem verſus ipſos 


Thomam & Georgium aut eorum alterum ſeu verſus Hæred' 


dicti Thomæ prædict. recuparari five extra poſſeſſioñ ipſorum 
Thomæ & Georgii vel eorum alterius aut alicujus Hærd' dicti 
Thomæ prædict. aliquo debito modo evinci ſeu ipſos aut eorum 
aliquem inde legitime expelli contigerit tunc nos & hæred' nfi 
de al' Caſtris Maneriis Dominiis Terris Tenementis & Poſſeſ- 
fionibus infra Regnum nr̃um Angliæ ad valor̃ annuum eorundem 
Caſtrorum Maneriorum Dominior Terrat Tenementof ac cæ- 
terorum Præmiſſorum recuperat' vel evidt' eiſdem Thomæ & 
Georgio & Hzred' ipſius Thomz prædict haben recompenſar̃ 
faciemus Et inſuper de gratia nfa ſpirituali prædict. damus & 
concedimus per Preſentes omnia & ſingula Præmiſſa præfat 
Thomæ & Georgio abſque fine ſeu feodo magno vel parvo nobis 
five ad opus nrt̃um pro eiſdem Præmiſſis vel aliquo Præmiſſor̃ 
reddendt ſolven& ſeu faciendt quoviſmodo Eo quod expreſſa 
mentio de vero valore vel certitudine Præmiſſorum ſeu eorum 
alicujus ſeu de aliis donis vel oonceſſionibus eiſdem Thomæ & 
Georgio vel eorum alteri ante hzc tempora fact in Patentibus 
minime fact exiſt aut aliquo Statuto AM” Ordinacoñ vel Re- 
ſtrictioũ in contraf fact edit' five. ordinat' aut aliqua re, cauſa 
vel materia quacunque non obſtant', In cujus rei Teſtimo- 
nium, &c. 


By dertue whereof the (aid Thomas and George did enter 
into the ſaid Tenements and were thereof ſeized to them and 
the Þeirs Male of the Body of the ſaid Thomas Earl of Derby, 
and they being ſo thereof ſeiſed, the ſaid George, Low 
L'Eſtrange had Iſſue of his Body one Thomas his eldeſt Son, 
afterwarvs Earl of Derby: And that afterwards te ſaid 

corge, 


—— Ä — — 
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George, Low L'Eſtrapge, died in the Life time of the ſaid Ear! 
his Father : And that the ſaid Earl, his Father, afterwards, 
viz. 1 Jun. 19 H. 7. dyed ſeized of the (atv Tenements in his 
Demeſne as of Fee Tail, viz. to him and the Peirs Male 
of his Body; by reaſon whereof the ſaiv Tenements in the 
Declaration did deſcend to the lald Nephew, the ſatd Tho- 
mas Earl of Derby, who entred into the (atv Tenements and 
became ſeiſed thereof in his demeſn as of Fee Tail accoꝛzding 
to the Limitation in the ſaid Letters Patents mentioned. 
And the laid Thomas, Earl of Derby, being ſo thereof ſeiſed, 
had Jſſue of his Body one Edward his eldeſt Son, afterwards 
Earl of Derby. That the ſaid Thomas, Earl of Derby, laſt 
mentioned, afterwards viz. 1 Aug. 13 H. 8. dyed (ciſed of 
the ſaid Tenements. By reaſon whereof the (atv Tenements 
deſcended to the (aſy Edward then Earl of Derby. That the 
ſatd Edward entred and became ſeized thereof in Tail to 
him and the Heirs Male of his Body. That the ſaid Ed- 
ward had Iſſue Henry afterwards Earl of Derby. That Ed- 
ward Dyed 24 Octob. 14 Eliz. ſeiſed as afozelaid, and that the 
Pꝛemiſſes deſcended to Henry. That the ſaid Henry had Jſſue 
Ferdinando afterwards Earl of Derby, and William Stanley, 
his ſecond Son, afterwards likewiſe Earl of Derby. Henry 
25 Septemb. 35 Eliz. died ſelzed, and the Pꝛemiles deſcended 
to Ferdinand, wha entred and had no Tſſue Yale, but only 
thee Daughters, viz. Anne, Frances and Elizabeth, That 
Ferdinand 16 Apr. 37 Elz. Dyed in the Life of his Bother 
William ſeiſed, and fo the Pꝛemiſes deſcend to the ſaid Wil- 
liam, who entred, That after the death of Ferdinand, fo2 
determination of Suits and Controverſies between the ſaid 
Earl William and Henry Earl of Huntington and Elizabeth hig 
Mike, one of the Daughters of the ſald Ferdinand, Gray 
Bridges Loꝛd Chandos, and the Lady Anne his life, another 
of the Daughters of the ſald Earl Ferdinand, and Sir John 
Egerton Knight, then Son and Þetr apparent of Thomas Low 
Elliſmere, Low Chancelloz of England, and the Lady Frances 
his Mike, another of the Daughters of the ſaid Earl Ferdi- 
nand. 18 Novemb. 4 Jac. An Aa of Parliament was made 
of and concerning the laid Suits and Controverſies, and 
Eſtate and Title of the HÞonours, Caſtles, Manos, Lands 
and Tenements of the afozeſaid Earl Ferdinand; By which 
it was enacted as followeth, viz. 


In moſt humble manner beſeeching your Royal Majeſty your 
highneſs loyal, faithful and obedient Subjects, William Earl of 
Derby, 
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Derby, of the moſt Noble Order of the Garter Knight, Henry 
Earl of Huntington, and the Counteſs Elizabeth his Wife, Gray 
Bridges, Lord Chandos and the Lady Anne his Wife, eldeſt 
Daughter of Ferdinando late Earl of Derby, Sir John Egerton 
Knight, Son and Heir Male Apparent of the Right Honourable 
Thomas Lord Elliſmere, Lord Chancellor of England, and the 
Lady Frances his Wile; which ſaid William Earl of Derly is 
Brother and Heir Male, and the ſaid Ladies une, Frances and 
Elizabeth are Daughters and Co-heirs of the ſaid Ferdinand, 
late Earl of Derby, who died without Iſſue male of his Body: 
That whereas after the Death of the ſaid Earl Ferdinando di- 
vers Variances, Suits and Controverſies did ariſe, and grow be- 
tween your ſaid Subjects Milliam Earl of Derby, and the ſaid 
Ladies, as well touching the Eſtate, Right and Title of, in and 
to the Honours, Caſtles, Manors, Lands, Tenements and He- 
reditaments of the ſaid Earl, as alſo touching the Filial Portions 
and Advancements of and for your ſaid Subjects, the ſaid La- 
dies Anne, Frances and Elizabeth ; for appealing, ending and 
determining of which ſaid Variances, Suits- and Controverſies, 
the ſaid William Earl of Derby and other Iſſues male of the ſaid 
honourable Houſe of Derby, as alſo the ſaid Ladies, before 


any their Intermarrizges, by and with the advice and conſent 


of the Right Honourable Alice, Counteſs Dowager of Derby, 
late Wife of the ſaid Ferdinando, and Mother of the ſaid 
Ladies; and by and with the advice of other their honourable 
Friends, and of their Council learned, and Officers, did ſub- 
mit themſelves to the Arbitrement, Order and Judgment of 
the Right Honourable Thomas Lord Buckburſt, Lord high Trea- 
ſurer of England, and now Earl of Dorſet, and of the Right 
Honourable Gilbert, Earl of Shrewsbury, the Right Honourable 
George Earl of Cumberland, deceaſed, George Lord Hunſden, de- 
ceaſed, and of the Right Honourable Sir Robert Cecil Knight, 
principal Secretary to your Highneſs, and now Earl of Salis- 
bury, being the honourable and well affected Friends, as well of 
the ſaid William Earl of Derby, and other the Iflues male 
diſcended of that honourable Houſe, as of the ſaid Ladies Heirs 
general, which faid honourable perſons are elected to end the 
ſaid Controverſies, having deliberately heard the ſaid Parties, 
and their learned Council and Officers, and ſuch other their 
loving Friends as were authorized to deal therein, and havin 

adviſedly heard and conſidered of their ſeveral Rights, Titles 
and Claims did by the conſent and agreement of all the ſaid 
parties and their Council, Officers and Friends for the appeaſing, 
ending and extinguiſhment of all Variances, Clauns, Titles and 
MD m Contro- 


— — —— een 
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Controverfies then moved and grown, and which then after 
might ariſe and grow between the ſaid parties or any of them 
touching the Premiſes, agree, order and determine ( among(t 
other things) That fuch and ſo many of the ſaid Caſtles, Ma- 
nors, Lands, Tenements and Hereditaments late parcel of the 
Poſſeſſions and Hereditaments of the ſaid Ferdinando, late Earl 
of Derby, in the Towns, Hamlets, Villages and Places hereafter 
mentioned, and in every or any of them, ſhould be aſſigned, 
conveyed and enjoyed unto and by ſuch perſon and perſons, 
and of, for and during ſuch Eftate and Eſtates, and with and 
under ſuch Limitations, Powers, Liberties, Declarations and 
Savings, and in ſuch manner and form as hereafter is mentioned, 
limited and expreſſed. With which ſaid Order and Agreement 
ſo made by the honourable perſons, as well the ſaid William, 
Earl of Derby, and the Counteſs Elizebeth his Wife, and the 
reſt of the Iſſues male diſcended from that honourable Houſe 
of Derby, as alſo the ſaid honourable Lady Alice Counteſs 
Dowager of Derby, and the faid Ladies Elizabeth, Anne and 
Frances Daughters to the ſaid late Earl Ferdinando before, and 
until their ſeveral Marriages, their faid Huſbands and they did 
and yet do hold themſelves well contented and ſatisfied. 

May it therefore pleaſe your moſt excellent Majeſty, that it 
may be enacted, and be it enacted by your Majeſty the Lords 
Spiritual and Temporal, and the Commons in this preſent Par- 
liament aſſembled, and by the Authority of the ſame, That 
all and every the Caſtles, Mannors, Lands, Tenements, Poſſeſ- 
fions, Rents, Reverſions, Services and Hereditaments with all 
and ſingular their appurtenances, late the Poſſeſſion and Inhe- 
ritance of the ſaid Ferdinando, late Earl of Derby, in the 
Towns, Hamlets, Villages and places hereafter mentioned, and 
in every or any of them, ſhall be from henceforth for ever aſ- 
ſured and enjoyed unto and by the perſon and perſons hereafter 
named, of and for ſuch Eſtates and Limitations, and with and 
under ſuch Powers, Liberties, Proviſoes, Exceptions, Declara- 
tions and Savings, and in ſuch manner and form, as hereafter 
in this preſent Act is mentioned, limited and declared; and that 
the actual and real Poſſeſſion of all and ſingular the ſaid Caſtles, 
Mannors, Lands, Tenements, Poſſeſſions, Rents, Reverſions, 
Services and Hereditaments ſhall be by Authority of this pre- 
ſent Act immediately from henceforth veſted, adjudged, deemed 
and taken to be in the ſaid perſon and perſons hereafter named 
in Poſſeſſion, Remainder and Reverſion reſpectively, of, for and 


during ſuch Eſtate and Eſtates, and with and under ſuch Powers, 


Liberties, Proviſoes, Exceptions, Declarations and Savings, and 


10 
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in ſuch manner and form, as hereafter in this preſent AQ is 
likewiſe mentioned, declared, limited and expreſſed. 

And afterwards in the ſame Act of and concerning the Ma⸗ 
no2 of Hope it was enacted in theſe Moꝛds: viz, 

That the ſaid Alice, Counteſs Dowager of Derby,during her Life, 
and after her deceaſe, the ſaid William Earl of Derby during his Life, 
and after his deceaſe James, Son and Heir apparent of the ſaid Mil- 
liam, Earl of Derby, and the Heirs male of his body, and in default 
of ſuch Iſſue the ſecond, third, fourth, fifth, ſixth and ſeventh Sons 
of the ſaid William Earl of Derby, lawfully begotten, and the Heirs 
male of their and every of their ſeveral bodies lawfully begotten, 
ſucceſſively and reſpectively according to the Priority of their 
Birth and Age one after another; and in default of ſuch Hue, Sir 
Edward Stanley Knight, during his natural life, and after his de- 
ceaſe, the firſt, ſecond, third, fourth, fifth, ſixth and venth 
Sons of the faid Sir Edward Stanley lawfully begotten, and 


the Heirs male of their and every of their ſeveral bodies law- 


fully begotten ſucceſſively and reſpectively according to the 
priority of their Birth and Age one after another. And in de- 
fault of ſuch Iſſue Edward Stanley of Bikerſtaff Eſquire, during 
his life, and after his deceaſe the firſt, fecond, third, fourth, 
fifth, fixth and ſeventh Sons of the faid Edward Stanley law- 
fully begotten, and the Heirs male of their and of every of their 
ſeveral bodies lawfully begotten, ſucceffively and reſpecttrely 
according to the priority of their Birth and Age one after ano- 
ther. And in default of ſuch Iſſue James Stanley, Brother of 
the laſt mentioned Edward, during his life, and after his deceaſe 
the firſt, ſecond, third, fourth, fifth, ſixth and ſeventh Sons of 
the ſaid James Stanley lawfully begotten, and the Heirs male of 
their and every of their ſeveral bodies lawfully begotten, ſuc- 
ceſſively and reſpectively according to the priority of their Birth 
one after another, ſhall and may have, hold and peaceably and 
quietly enjoy all and every the Manors, Meſſuages, Lands, Te- 
nements, Rents, Reverſions, Services, Hereditaments, Liberties, 
Franchiſes and Juriſdictions whatſoever, at any time heretofore 
the Inheritance of the ſaid Ferdinando, late Earl of Derby, in 
Hope and Hopedale, and elſewhere within the Pariſh of Hope in 
the ſaid County of Flint, to the Manor of Hope belonging or 
appertaining. And it was farther enacted, That the ſaid il. 


liam Earl of Derby, Sir Edward Stanley, Edward Stanley and 


James Stanley ſucceſſively and reſpectively in poſſeſſion to make 
Leaſes of any of the Premiſes uſually letten, (except the Caftle 


of Haward and Greenhalgh, the Manfion Houſe, Parks, De- 


meſnes of Latham, Knowſley, Nempark, Buſcough, Child mal, Pil. 
Mm 2 kington, 
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hington, Hawarden, Greenhalgh, Broughton in Farnes, Bothome 
Armſhead, Withersback, Ebenſbam alias Enſbam and Bidſion, the 
Manſion Houſe, Channon Row in Weſtminſter, the Colledge-houſe 
in Mancheſter and the Tower in Leverpool within the ſeveral 
Counties of Lancaſter, Cheſter, Flint, Weſtmerland, Oxon and 
Middleſex for one and twenty years or under, or for one, two 
or three Lives, or for any number of years determinable upon 
one, two or three Lives in Poſſeſſion, and not in Reverſion, 
reſerving the old and accuſtomed Rent; and power for them to 
make Joyntures not exceeding a third part. | 
That in the ſaid Act there is a P2oviſo in theſe Mods: 
Provided always, and be it enacted and declared by the Au- 
thority aforeſaid, That your moſt excellent Majeſty, your Heirs 
and Succeſſors, and all and every other Perſon and Perſons, 
Bodies Politick and Corporate, their Heirs and Succeſſors, Exe- 
cutors, Adminiſtrators and Aſſigus, and every of them, other 
than the Perſons to whom any Eſtate or Eſtates are before li- 
mited, or mentioned to be limited, by this preſent Act, and 
their Heirs ſhall have, hold, and enjoy all and every ſuch and 
the ſame Eſtate and Eſtates, Leaſe and Leaſes, Rights, Titles, In- 
tereſts, Reverſions, Rents, Annuities, Penſions, Services, Te- 
nures, Primer Seiſins, Liveries, Actions, Statutes, Bonds, Re- 
cognizances, Debts, Extents, Executions, Judgments, Entries, Con- 
ditions, Covenants, Warranties, Uſes, Poſſe ſſions, Offices, Com- 
mons, Liberties, Eaſements, Profits, Commodities, Emoluments, 
Claims and Demands, as your Highneſs, your Heirs and Suc- 
ceſſors, or any of them, or other Perſon or Perſons, Bodies Poli- 
tick and Corporate, their Heirs, Succeſſors, Executors, Adminiſtra- 
tors or Aſſigns, other than the perſons before excepted, to whom 
any Eſtate or Eſtates is before limited by this Act now lawfully 
have or hereafter ſhall or may lawfully have, or claim of, into, out 
of, or for any the ſaid Caſtles, Manors, Lands, Tenements, 
Rents, Reverſions, Services and Hereditaments, or of, into, out 
of, or for any of them in ſuch and the ſame manner and form 
to all intents, conſtructions and purpoſes, as if this preſent Act 
had never been had nor made. And your ſaid Suppliants, 
William, Earl of Derby, Henry, Earl of Huntington, and the 
Lady Elizabeth, his Wife, Gray Lord Chandos, and the Lady Au 
his Wife, and Sir John Egerton, and the Lady Frances his Wife, 
ſhall and will according to their moſt bounden Duties daily pray 
for your Highneſs long, happy and proſperous Reign over us. 
That Alice, Counteſs of Derby, in the Ac mentioned, was 
TUidow and Relict of the laid Ferdinand, Earl of Derby, and 
that the laid Sir Edward Stanley Knight, at the making : 
the 


— — — 
— —— 


Term. Paſch. 31 Car. 2. In Scace 


269 ' | 


the ſaid Ac was a Perſon, who the Tenements afozeſatd, next 
after the death of James the Son of the ſaid Earl of Derby, 
without Jſlue Male of his Body, by the ſaid Letters Patents 
ought to take and have accozving to the limitation in the ſame 
Letters Patents contained. 

That the ſaid Edward Stanley of Bickerſtaff in the ſaid Ac 
likewiſe mentioned, until the making of the ſaid Ac, was the 
{Perſon who ought to take and enjoy the ſaid Tenements next 
after the death of the laid Sir Edward Stanley, without Iſſue 
Male of his Body, accoꝛding to the limitation of the ſaid Letters 
Patents; and that the ſaid James Stanley, Bzother of the ſata 
Edward Stanley of Bickerſtaff, was the next Perſon who ought 
to take and have the laid Tenements next after the death of 
bis ſaiv Bzother Edward, without Iſſue Male of his Body, 
by the limitation of the ſaid Letters Patents. 

That 1 May 1636. the ſaid Alice Counteſs Dowager of Der- 
—— that Earl William entred, and was ſeifed prout lex 

Ulat. 
* Sept. 1642, Earl William died ſeiſed, and James his Son 
entred and became ſeiſed prout lex poſtulat. 
bs The ſaid Earl James had Iſſue Charles, afterwards Earl of 
erby. | 

15 Oct. 1651. Earl James died ſeiſed, and Earl Charles entred, 

14 February 1653. The ſald Earl Charles, and Dorothea 
Helena his TUife, by Indenture between them of the firſt part, 
Sir Charles Woolſeley Knight, Richard Kaightley Eſquire, 
John Twiſleton Eſquire, John Hewley Eſquire, Rowland Jenkes 
Jun. Eſquire, and Joſua Sprig of the ſecond part; and Thomas 
Crachley Eſquire, Nicholas Brereton Gent, and Roger Griffith 
Gent, of the third part, fo2 1700 l. to the ſaid Earl, and 1898 1. 
10s. to the Truſtees fo2 (ſelling the ſaid Eſtate by the Par⸗ 
liament, paid by che ſald Earls appointment, Gzant, alien, 
bargatn, ſell, enfeoff and confirm to the ſald Charles Woolſe- 
ley, Richard Knightley, John Twilleton, John Hewley, Row- 
land Jenkes and Joſua Sprig their Heirs and Aſſigns, the (att 
Manno!? of Hope alias Queen Hope; and the ſaid Earl Charles 
fo2 him and his Heirs, doth warrant the Pꝛemiſes to the 
ſaid Leſſees and their Heirs, againſt him and his Deirs, and 
that they ſhall enjoy the ſame accodingly. And the ſatd 

Charles Earl of Derby doth conſtitute the ſaid Thomas Crach- 
ley, Nicholas Brereton, and Roger Griffith his Attoznies joint iy 
and ſeverally to make Livery and Seiſin of the (aid Pꝛemiles. 
That Livery and Seiſin was executed accowingly, and the 
Tenants of the ſaid Banno? did attom thereto. * 
10 Apr. 


— 


— — — — 
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10 April 1654 That Charles Earl of Derby and his Tife 
levied a Fine of the ſaid Pꝛemiſſes at the great Seſſions fo2 
the County of Flint, with Warranty againſt all Men with 
Proclamations. 

The ſaid Fine was to the uſe of the ſaid Indenture men⸗ 
tioned, 

That the Gzantees entred and continued in poſſeſſion from 
the time of the making the ſaid Indenture. 

That the Defendants at the time when, &c. and fill are 
Tenants of the Pꝛemiſſes to the ſaid Gꝛantees. 

21 December 1672. Earl Charles died, leaving Jſſue the 
Leſſo2 of the Plaintiff now Earl of Derby, and was at the 
death of his Father at the age of ſirteen years, nine months 
and four days, and no moze. 

2 February, 29 Car. 2. The Leſſo? of the Plaintift entred, 
and made the Leaſe to the Plaintiff prout in the Declaration, 

They find the Statute of 34 H. 8. and conclude generally, 
It fo2 the Plaintiff, fo2 the Plaintiff, &c. 

Levins fo2 the Plaintiff. It is to be taken notice of, that 


this Act of 4 Jac. in the Becopd doth alter the Eſtate limited 


by the Letters Patents, fo2 by the Act tis only limited to the 
ſeventh Son; but by the Letters Patents to every other Son, 
and then the Remainder over to others. 

1. *Tis not doubted but that the Reverſton ill remains in 
the Crown. 

2. The poſſeſſion of the Feoffees is nothing to the purpoſe, 
fo2 though there be Fines levied and diſcents, pet the Statute 
of Limitations hath no operation but from the death of Earl 
Charles, which is but about thꝛee oz four years ſince. Upon 
this Reco2d are two queſtions. 

1. What effect the Fine in 1654. and the Feoffment with 
CUarranty have, taking the ſame abſtracively from the con⸗ 
ſideration of the Statute of 34 H. 8. cap. 20. 

* What operation the Statute of 34 H. 8. hath in this 
aſe : 

1. As to the Feoffment, its no diſcontinuance, becauſe the 
Beverſion remains in the King, Lit. ſcct. 62 5. and Co. Lit. 33 5. a. 

2. As to the Marranty in the Feoffment and Fine, it is 
of no effec, becauſe its a lineal Warranty, and ſo cannot bar 
without Aſſets. 

As to the Fine, its no Bar by the Statute of 32 H. 8. cap. 
36. becauſe the laft Pꝛoviſo therein ercludes all Fines levied 
of Lands entailed, where the Reverſion is in the King, oz en- 
tailed by Act of Parliament. 


But 
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But tis objected, that the Moꝛds at the end of the Pꝛo⸗ 
viſo are, That every ſuch Fine ſhall be of like force as they 
were or ſhould have been, if the Act had not been made; and 


ſuch Eſtates Tail were barrable by Fine by the Statute of 


= > 

Reſp. The Statute takes notice that there were diverſities 
of Opinion in that Point. 

Paſch. 19 H. 8. 6. pl. 5. Dyer 2. b. pl. 1. and this Statute 
of 32 H. 8. cures a doubt in caſe of ozdinary Perſons, but 
leaves out the Fines of Lands, whoſe Reverſion is in the 
Crown. And the exception would not have been inſerted, had 
they not barred befoze. 

It we conſider how this Point ſtood befoze this Statute, 
we ſhall find, Br. Fines de terr. 121. That ſuch Fines did not 
bind the Jſſue, becauſe no diſcontinuance, Br. Aflurances 4 
accodinglp; but Dyer 32. a. pl. 1. Englefield Juſtice ſaid 
he knew it by experience, that a Fine did bar the Jſſe in 
Tall, though the Reverſion were in the Crown. But Shelley 
Juſtice doubted; and ſo there was Judge againſt Judge. 
8 Co. 74. a. Such Fine did not bar the Iſſue; and ſo is 6 Co. 
55. in Chandos Caſe obiter ; and Co. Lit. 372. b. A Fine is a 
Bar by 32 H. 8. but not by 34 H. 8. and ſo there are but 
Dpintons in this Point, and no Judgment. This doubt 
reached the Parliament, and therefoze they thought that the 
Fine was no Bar befoze 34 H. 8. And the Concluſion is, 
That if it was no Bar by 4 H. 7. it was now by 32 H. 8. 
and then came the Statute of 34 H. 3. which made an end of 
the queſtion; fo2 by the Dpinign of all it is now no Bar. 

Then we muſt conſider, whether this Ac of 4.Jac. alters the 
uſe, and here it will be objected, 

1. Here is no Gift of the King, but of the Parliament; fo? 
1. Alice is let in befoze Count William. 2. Count William 
hath now but an Eſtate fo2 his Life, and afterwards to ſeven 
of his Sons ſucceſſively ; but all the other of his Sons are er- 
cluded, and Sir Edward Stanley is let in in their place. 

Reſp. This is a Gift of the King within the intent and 
meaning of the Statute of 34 H. 8. fo theſe Reaſons. 

1. There is no moze Eſtate given by this Act of 4 Jac. than 
by the Letters Patents of 2 R. 3. but all the Eſtates granted 
are within the compaſs of the Peirs Bales of the Body of 
Thomas firſt Earl of Derby. 

2. The Parliament did not intend to give any thing, but 
to make firm an Agreement between the Parties. 


3. The 


_- 


— —— — 
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3. Che Limitations to Earl William ko; Lite, with the Re: 
mainder to J-mes in Tail Pale is not any Bounty, oz Aug. 
mentation of the Eſtate which was given by the Letters Pa⸗ 
tents. The Ac hath taken away from Earl William, but not 
added any thing. 

4. Ik Earl William had had twenty Sons, this Ac doth 
not erclude them, but others are let in; fo2 the ſaving cr- 
tends to them after the determination of the new particular 
Eſtates, and the old Eſtate Tail ſupplies the other Sons; 
and the Ac did not intend to make (everal Donors, viz. The 
King as to ſome part, and the Ac as to other part, 

5. The Pꝛoviſo is, ſaving to the King, his Peirs and Suc- 
ceſſozs ſuch, and the lame Eſtate, &c. as they now have; and 
how ſhall the Tenure be ſaved, if the At muſt be the Dono2? 

6. This is a Cale concerning the. expoſition of an Ac of 
1 which ought to be as * conſtrued as a 
Will. 


Nou let us examine the Dbjections. 

Object. 1. The Eſtate of Counteſs Alice is a new Eſtate. 
4 I. Tis poſſible ſhe hath but what ſhe had in right of 

ower. 

* This Agreement ſhall be conſtrued to be purſuant to her 
ower. 

3. But be it what it may be, ſhe is dead, and lo is no 
pꝛejudice. 

Object. 2. The Eſtate of Count William is altered; fo? 
now he hath only an Eſtate fg2 life, the Remainder to his 
Iſſues in Tail Pale. 

Reſp. That is no Gift, but a depzivation of a Gift, And if 
a Pan have thzee Pozſes in his Stable, and a Man takes 
away two of them, he cannot be ſaid to give the third, which 
he took not away. 

Object. 3. Pere is a Gift to Count James, fo2 He had nothing 
before during the Life of Count William his Father. 

Reſp. 1. This At hath not one wow of giving in it, but 
that they ſhall hold and enjoy. 

2, Here the meaning was not to make a Gift, but in purſu- 
ance of an Agreement between the Parties to ſettle the Eſtate ; 
and lo tis a diſtribution of the Lands amongſt the Family. 
And this Ac confirms the Agreement, as many Aas do con- 
firm an Agreement of Jacloſures. 

There is no ſubſtantial alteration 3 foz Tenant in Tall by 
a Gift from the Crown is reſtrained from Alienation to pze⸗ 
judice his Iſſue. Object 
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Object. But Tenant in Tail, where the Reverſion is in the 
Crown, may pꝛejudice his Jfſue ; as Co. Lit. 373. a. Stratford 
verſus Dover; as if he be diſſeiſed, and the Diffeiſo2 levy a 
Fine, and five years paſs. | 

Reſp. 3 Cro. 595. Reports this Caſe, and tis Judge again 
Judge; and 612. the Judgment was given upon Point of 
Pleading, and not upon this Point. Moor 467. pl. 665. re- 
potting this Caſe ſays, that the Jſſue ſhall be bound. 

Object. Count William hath but an Eſtate toz his Life, fo2 
there is power fo2 him to make Leaſes fo: Lives, which need» 
eth not if it had been an Eſtate Tall. | 

Reſp. Abundans cautela non nocet, as the ſaving of the Ne- 
— to the King; which was not by this Aa taken out of 

im. wt +, 

Who is the Donoz here? fo2 the Donee by Rules of Law 
ought to hold of the Dono2 by 'owelty of Services, which 
cannot be here. | | 
s Chudleighs Caſe, The Parliament may be the 

onoz. 

Reſp. Jt may beſo in caſe of a Fee ſimple, but not incaſe 
of an Eſtate Tail. | 

The Parliament is no Cozpozation, at leaſt not firt, and 
therefoze cannot be Donoz. 

The Earl of Derby could not be Donoz, becauſe cannot 
reſerve an Eſfate fo2 life to himſelf, and not part with the 
Reverſion ; and ſo J pzay Judgment foz the Plaintiff, 

Holt fo2 Defendant. . The only queſtion is, CUhether the 
Fine of 1659. bar the Eſtate Tail ? oz whether the Statute 
of 34 H.8. reſtrains the ſame ? 

The meaning of the Statute of 34 H. 8. appears by the re- 
cital in the Pꝛeamble, viz. Whereas the King and his Proge- 
nitors had granted Lands to ſeveral Perſons in Tail, to the in- 
tent that the Recompence for their Service ſhould not only 
be a benefit to their own Perſons, but a continuing Profit to 
the Heirs of their Bodies, whereby they ſhould have in ſpecial 
memory the Profit they receive by their Service, and be 
thereby incouraged to the like Service to their Sovereign. 

By which it appears that the Lands in queſtion ſince 4 Jac. 
are now in the ſame, but this Fine bars the Eſtate Tail. 

1. This Eſtate is created by 4 Jac. and is a new Eſtate, and 
not ſuch an Eſtate as is within 34 H. 8. fo2 that extends to 
Lands ſetled, and to be ſetled by the Gift of the Crown. 
And if ſuch a Donee of the Gift of the Crown had befoze 
that Statute levied a Fine, it had _ the Iſſue. has - 
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is not an Eſtate derived out of the Crown, no2 grounded upon 
ſuch Conſiderations as are mentioned in the Statute. 

2. Tis not merely a Reverſion in the Crown which makes 
the Eftate Tail not to be barred; fo2 if a Man purchaſeth 
an Eſtate Tail from the Crown, tis not within this Statute; 
but a Fine will bar the Jſſues notwithſtanding this Statute. 

3. Tis out of the wozds of the Statute in the manner of 
the creation of the Eſtate 3 fo2 tis not created by the King, 
but by the Parliament. This Act hath always received ſtrict 
conffruction, and therefoze an Eſtate made by the King, when 
he was not King, is out of this Statute, Co. Lit. 372. And 
an Aa of Parliament is an extraodinary way to ſettle an 
Eſtate. 

4. From the conſideration of this Ac of 4 Jac. wherein 
there is a P2oviſo, That Tenant for Life ſhall have power to 
make Leaſes or Jointures ; but no p2oviſion fo2 Tenant in Tail 
ſo to do; which ſhews that the Parliament intended, that Te: 
nant in Tail could do ft, as tis limited by this Act, which 
could not be done by 34 H.8. 

Object. This new Eſtate in James is the ſame Eſtate as by 
the Letters Patents. 

: Reſp. Jt cannot be the ſame, fo2 ſo it would defeat the whole 
a, 


The Ac hath made theſe Alterations. 

1. The Eſtate fo2 Life to Alice, which cannot be Dower 
becauſe not mentioned, and hath a continuance only during 
the Eſtate Tail. 

2. Count William hath an Eſtate fo2 Life only, whereas he 
had befoze an Eſtate Tail, 

3. All the Jſſues of Count William would have had an 
Eſtate by diſcent, by the Letters Patents, but now they take 
by Purchaſe. Jn a Formedon they cannot declare upon the 
Letters Patents, but upon this A. 


Object. There ought to be Donoꝛ and Donee in every Eſtate 
. An Ad of Parliament may create an Eſtate without 
: ror) The ſaving is to all Perſons præter the Perſon er- 
— ns eighth Son, &c. map be (ſaved within this Pꝛo⸗ 
viſo ; but the ſeven Sons are in of another Eſtate, 


Object. 


— 
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Object. Conſtruction of an Ac of Parliament ought to be 
accoꝛding to Equity, 

Reip. This Act of 34 H 8. ought not to be favourably conſtrued, 
becauſe contrary to Equity and Keaſon of the Common Law, 
and reſtrains Alienation, Keilway 96. a. pl. 6. Lit. ſect. 360. 
So the Statute of Wettm. 2. cap. 1. is to be taken ſtrialy fo? 
the lame reaſon, Co. 2 Inſt. 335. and therefoze tis ſaid, that 
a Fine ipſo jure ſic nullus, yet tis a Diſcontinuance. And lo 
he pꝛaped Judgment koꝛ the Defendant, Poſt. 2 


William Scot verſus Knapton. Debt. Error. 


N Debt upon the Statutes of 1 Eliz. cap, 3. and 23 Eliz 

cap. 1. f02. abſenting from Church foz- eleven months 
Upon Nil debet pleaded, Judgment was given in 8. R. And 
now the Defendant. there bzought a Writ-of Erroz. And it 
was objected by the Councel foz the Dekendant in the TUrit of 
Erroꝛ, that ſuch a Ulrit of Erro2 did not lie within the Sta⸗ 
tute of 27 Eliz. cap. 8. becauſe it is an Aion tam quam; and 
the woꝛds of the Statute are (other than where the Queen 
ſhall be Party ) and here the King is Party. But reſolved, 
the Writ doth well lie, becauſe the King is not pꝛoperly Party, 
though he is to have part of the penalty. 


26 Febr. 1678. 


London. ſſ. Jur', &c. quod Abrahamus Chiſſers nuper de 
London labor? quinto die Februarii Anno, &c. triceſimo primo 
vi & armis, &c. apud London videlicet in Parochia Sancti 
Sepulchi in Ward* de Faringdon extra London præd duo Col- 
lar ornament” panicilium viril' cum temol' ornat Anglice vocat' 
Mens laced Crevats valor ſeptem ſolidor de bonis & catallis 
cujuſdam Anne Charteris Spinſter adtunc & ibidem invent” ad- 
tune & ibidem felonice furat' fuit cepit & aſportavit contra 
pacem dicti Domini Regis nunc Coron & Dignitat' ſuas, &c. 


Upon a Special Uerdia the Jury find, That on the day, and at 
the place in the Indi ment mentioned, Abraham Chiſſers came to 
the Shop of Anne Charteris Spinſter, in the ſaid Indicment like- 
wiſe named, and asked fo2 to ſee two Crevats in the Indictment 
mentioned, which ſhe ſhewed to him, and delivered them into 
his Hands, and thereupon he _ the paice of them, to w_ 

an 2 e 


17 
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ſhe anſwered 7 s. whereupon the laid Abraham Chiſlers offered 
her 3 s. and immediately run out of the ſaid Shop, and took 
away the lad Goods openly in her ſight; But whether thts 
be Felony, oz not, is the queſtion. And if it ſhall be ad- 
judged Felony, we find him guilty : and that the Goods were 
of the value of 7 s. and that he had no Goods oz Chattels, 
&c. But if it be not adjudged Felony, we find him not guilty, 
1102 that he fled fo2 the ſame. 

And J am Opinion, that this Act of Chiſſer is Felony ; Foz 
that, 1. Pe ſhall be (aid to have taken theſe Goods felleo 
animo; fo2 the Act ſubſequent, viz. His running away with 
them, explains his intent pꝛecedent; as the (uing a Replevin 
to get the Hozſe of another Mans, to which he hath no title, 
is Felony, becauſe in fraudem Legis, Co. 3 Inſt. 108. So if 
an Officer cometh to a Man, and telleth him that he is Out⸗ 
lawed, when the Dfficer knoweth the contrary to be true, and 
by colour thereof, takes his Goods, its Felony, Daltons Of- 
fice of Sheriffs, cap. 121. fol. 489. And the Caſe of one Far, 


Syd. Rep. 254. In Which J mp (elf was a Councel, was thus; Far knowing 


Far. 


The King verſ. 


one Mrs. Steneer living in St. Martins-Lane in Middleſex to 
have conſiderable quantity of Goods in her Houſe, procured 
an Afrdavit to be filed in the Common Pleas, of the due deli- 
very of a Declaration, in an Action of Ejecbione firme, in 
which he was Leſſor, though he had no Title, and thereupon 
got Judgment, and took out an Habere facias poſſeſſionem for 
the Houſe, directed to the Sheriff of Middleſex, and procured 
him to make a Warrant to a Bailiff to execute the Writ, 
who with Far came to the Houſe, turned Mrs. Steneer out 
of Poſſeſſion thereof, and ſeiſed upon the Goods, of a great 
value, and converted them to his own uſe, and upon complaint 
made by Mrs. Steneer to Sir Robert Hide, then Lord Chief Juſtice 
of B. R. Far was apprehended by his Warrant, and indicted at 
Juſtice-Hall in the Old. Baily, and found Guilty, and hanged; 
for that he uſed the colour of an Action of Ejectment, and 
the Proceſs thereupon to execute his felonious intent, in frau- 
dem Legis. 

2. Although theſe Soods were delivered to Chiſſer by the 
Owner, yet they were not out of her Poſſeſſion by ſuch de- 
livery, till the pꝛoperty ſhould be altered by the perfection of 
the Contract, which was but inchoated and never perfected 
between the Parties; and when Chiſſer run away with the 
Goods, it was as if he had taken them up, lying in the 
Shop, and run away with them. Vide Hil. 21 H. 7. 14. 
pl. 21. Bracton (aps, Furtum eſt tractatio rei alienæ fraudu- 

lenta, 
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lenta, animo furandi, invito no cujus res illa fuerit, Stanfords 
Pleas of the Crown 25. a. 


Samuel Dod, Clerk, verſus Ralph Ingleton. 


D E Plaintiff being Uicar of Chigwel in Eſſex, erhibi- 


ted his Engliſh Bill in the Exchequer Chamber againſt 
the Defendant fo2 ſmall Tithes, and amongſt the reſt fo2 
Tithe Milk; and upon the hearing a queſtion aroſe, Tzlhe- 
ther the Defendant ſhall pay the tenth part of the Milk of 
his Cows every Meal, oz only every tenth Meal? And it was 
decreed that he ſhould pap every tenth Meal entire to the 
Plaintiff, fo2 otherwiſe the Plaintiff muſt be fozced to keep a 
Servant fo2 that Service of collecting the Milk only, and per- 
haps the Tithe would not amount to a Pint a dap. The next 
queſtion was, TUhether de jure (there being no Cuſtom one 
may oz other) the Pariſhioner ought to ſend the Tithe Milk 
to the Aicar to his Þouſe, oz that the Clicar ought to fetch it 
from the Pariſhioner? And now 22 May 1679. The Uicar 
bꝛought a Civilian, one Docto2 Raynes, to argue, whoſe Ar- 
gument was as follows, By the Jus commune Eccleftaſticum, 
which is the Canon Law, all Tithe ought to be bzought 
home to the Parſon; and the Law is grounded upon the Scrip⸗ 
ture. Malac. 3. 10. Bring ye all the Tithes into the Store-houſe ; 
and St. Jerome gives the Rule (o 3 and Linwood l. 3. Tit. 16. 
De Decimis Cap. Quia quidam, verbo Colligendis, pag. 168. Co- 
lonus de jure tenetur non ſolum Decimas hujuſmodi colligere 
& coacervare, ſed etiam in horreum Sacerdotis afferre. And 
this is certain fo2 medial Tithes. And ſo ſays Speculator, 
tis fo2 Mines. And although there be no erpzeſs mention 
of Milk, and that Milk is here in England reckoned amongſt 
minute Tithes 3 yet in other Countries tis a pꝛedial Tithe. 

2. All Tithes ought to be paid ſo ſoon as they may be fit fo? 
the Parſon to receive them; ſo Calves at ſuch an age, and other 
Things, as the matter will bear. Now 'twill be very incon- 
venient if the Milk which de jure is Tithable every Meal, 
ſhall be ſent fo2 by the Parſon twice a day, and every time 
may not be a Pint. : 

3. In the manner of Tithing, that which magis expedit Ec- 
cleſiz, is to be obſerved, then tis moze decent fo2 the Pa⸗ 
riſhioner to bzing, than the Parſon to fetch his Tithes. Where 
the Law is ſilent, the Cuſtom of the Places * pre 

ans. 
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vails. Now here, all the Neighbour Uicars have their Milk 
brought home to them. 

—4 hearing this Argument the Court thought fit fo2 the 

—_ % Plaintiff, if he ſaw cauſe to inſert all his Pariſhioners, oz as 
a: the Houſe Many of them as he pleaſed into his Bill; and upon their 
of the Pail: anſwers the Court would deliver their Opinion, becauſe of af: 
*«"/ 2 kep.z28. Certaining the way of paping Tithe Mill quite thzough the 
y:/ne 341. Pariſh, to prevent multiplication of Suits; but if the Plain: 
be, tik ſhall not think fit ſo to do, the Court adjourned this Cauſe 
till Michaelmas-Term to give their Opinions; and after: 
Sugzeſtion, wards, viz. 10 November 1679. Ie all agreed that the Tithe 
that he +, Milk ought to be carried by the Pariſhioners. My Opinion was, 
pay the tenth That it ſhould be delivered at the Uicaridge-houſe, becauſe 
Dane of «where there is no Cuſtom the Common Law prevails ; but my 
age-houſe, or Loꝛd Chief Baron and the other two Barons agreed, that it 
a ay other ſhould be Delivered in the Church pozch, becaufe the neigh- 
dood ground DOUring Pariſhes did ſo ; but that appeared not in the Plead⸗ 


for a Prohibl- ings, but (0 it was decreed, | 
tion, by Pop- 

bam Chlef Ju- 

ſtice, 3 Cr.609. 

Auſtin verſus 


_ John Liſle verſus John Grey Eſquire, Thomas 
Thomas Ogle and Robert Manners. Zjectment. 
Northumberland. 


Trin. 29 Car. 2. Rot. 141. B. R. In a Writ of Error 
in the Exchequer Chamber. 


1 "DE Plaintiff declares of the Demiſe of William Liſle 

of four Meſſuages, two Hundzed Acres of Land, two 
hundꝛed Acres of Meadow, two hundzed Acres of Paſture, 
and thꝛee hundzed Acres of Mooꝛz in Acton, in the Pariſh of 
Felton. Upon Not Guilty pleaded, the Jury give a Spectal 
Cerdida, ; 

That befoze the Treſpaſs and Ejeament, one John Liſle 
was ſeiſed in Fee of the Tenements in queſtion 3 and ſo be- 
ing thereof ſeiſed 15 Auguſt, 15 Car. 1. an Indenture was 
made between the ſald John Liſle of the one part, John Rob- 
ſon and Thomas Lorain of the other part, and inrolled duly 
within fix months in the Court of Chancery, accowding to 


the kom of the Statute, The Teno2 whereof followeth in 
theſe wows, VIZ. 


This 
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This Indenture made the fifteenth day of Auguſt, in the 
fifteenth year of the Reign of our Savereign Lord Charles by 
the Grace of God, King of England, Scotland, France and 
Ireland, Defender of the Faith, &c. between Jobs Liſle of Old 
Felton alias Little Felton in the County of Northumberland, 
Gent, of the one part, and John Rol ſon Clerk; one of the 
Prebendaries of the Cathedral Church of Durbam, and Tho« 
mas Lorain of Kirkhbarle in the County of Northumberland 
Gent. of the other part, Witneſleth, that the ſaid John Liſle 
for the ſettling and eſtabliſhing of all. the Meſſuages, Farms, 
Lands, Tenements, and all other the Hereditaments hereafter 
mentioned to be, remain and continue in the: Blood of the 
ſaid John Liſie in ſuch manner and ſort as hereafter is herein 
and hereby limited and expreſſed, ſo long as it ſhall pleaſe Al- 
mighty God to continue the ſame; and for and:in:confideration 
of the natural Love and Affection which he beareth unto thoſe, 
unto whom the Eſtates hereafter are limited; and for the ad- 
vancement of Edward Liſle his Son, and others of the Blood 
hereafter-mentioned, He the ſaid John Liſle doth hereby, for 
him and his Heirs, covenant, grant and agree to and with the 
ſaid Fohn Robſon, and Thomas Lorain and their Heirsz that he 
the ſaid John Liſte and his Heirs ſhall and will from henceforth 
ſtand and continue ſeiſed of and in all that whole Meſſuage 
and Tenements, called Felton alias Little Felton, within the 
Pariſh of Felton in the ſaid County of Northumberland, late 
parcel of the Poſſeſſions of the Monaltery of Brentburn in the 
ſaid County of Northumberland, together with all and fingular 


the Appurtenances and Premiſes to the ſame belonging or be- - 


ing accompted, accepted, reputed or taken to be part, parcel 
or member thereof, or therewith, or heretofore uſed, occu- 
pied, poſſeſſed or enjoyed as part, parcel or member thereof; 
and all that the Mannor and Lordſhip of A&oz alias Ackior in 
the ſaid County of Northumberland, commonly called and known 
by the Name of the North and South Parts of the Town of 
AFGon aforeſaid, together with all and ſingular Tofts, Crofts, 
Woods, Underwoods, Mines, Quarries, Lands, Meadows, Feed- 
ings, Commons and Common of Paſture, and all and ſingular 
the Appurtenances whatſoever to the ſaid Mannor or Lord- 
ſhip of Acton alias Ackton belonging or appertaining, or there- 
with uſed, occupied or enjoyed as part, parcel or member 
thereof, together with two Cloſes called or known by the 
Names of the Midale- Mood Cloſes ; and alſo one Meſſuage late 
in the Tenure or Occupation of one Robert Car, or his _ 
wit 


— 


— 
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with their and every of their Appurtenances to the ſame belong- 
ing, or in any wiſe appertaining, or therewith uſed, occupied 
or enjoyed as part, parcel or member thereof, with all other the 
ſaid Jobn Liſle, his Lands, Tenements and Hereditaments, what- 
ſoever, with the Appurtenances in the County of Northumber- 
land aforeſaid, and to and for the uſes, intents and purpoſes 
hereafter limited, and to and for no other uſe, intent or purpoſe 
whatſoever, that is to-ſay,, To and for the uſe and behoof of 
the ſaid J7obn Liſie, for and during the Term of his natural life, 
without impeachment of and for any manner of Waſte, and 
after his deceaſe, | to aud for the uſe and behoof of the ſaid Ed- 
ward Liſle, for and during the Term of his natural Life, and after 
his deceaſe, .to and for the uſe and behoof of the firſt Son of 
the ſaid Edward Liſle lawfully to be begotten, and to the uſe 
and behoof of the Heirs Males of the Body of the firſt Son law- 
fully to be begotten, and for default of ſuch Iſſue, to the uſe and 
behoof of the ſecond Son of the ſaid Edward Life lawfully to 
be begotten, and the Heirs Males of the Body of the faid ſecond 
Son lawfully to be begotten, and for default of ſuch Iſſue, to the 
uſe and behoof of the third Son of the Body of the ſaid Ed- 
ward Liſle lawfully. to be begotten, and the Heirs Males of the 
Body of the ſaid third Son lawfully to be begotten, and for de- 
fault of ſuch Iſſue, to the uſe and behoof of the fourth Son of 
the Body of the ſaid Edward Liſle law fully to be begotten, and 
the Heirs Male of the Body of the ſaid fourth Son lawfully to 
be begotten, and ſo ſeverally and reſpectively to every of the 
Heirs Male of the Body of ſaid Edward Liſle lawfully to be 
begotten, and the Heirs Males of the Body of ſuch Heirs Males 


- lawfully to be begotten, according to their Ages and Seniorities; 


and for default of ſuch Iſſue, to the uſe and behoof of Wil- 
liam Liſle of Warkeworth in the ſaid County of Northumberland 
Gent, for and during the Term of his natural Life, and after 
his deceaſe, to the uſe and behoof of the firſt Son of the Body 
of the ſaid William Liſle lawfully to be begotten, and the 
Heirs Male of the Body of the ſaid firſt Son lawfully to be 
begotten z and for default of ſuch Iſſue, to the uſe and behoof of 
the ſecond Son of the Body of the ſaid William Liſle lawfully 
to be begotten, and the Heirs Male of the Body of the ſaid ſe- 
cond Son lawfally to be begotten 3 and for default of ſuch Iſſue, 
to the uſed and behoof of the third Son of the ſaid VVilliam 
Liſle lawfully to be begotten, and the Heirs Male of the Body 
of the ſaid third Son lawfully to be begotten ; and for de- 
fault of ſuch Iſſue, to the uſe and behoof of the fourth Son 
of the Body of the ſaid V//;//iam Liſie lawfully to be begotten, 


and 
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and the Heirs Male of the Body of the ſaid fourth Son lawfully 
to be begotten; and ſo ſeverally and reſpectively to every of 
the Heirs Male of the Body of the ſaid VVilliam Liſte lawfully 
to be begotten, and the Heirs Males of the Bodies of ſuch 
Heirs Males lawfully to be begotten, according to their Ages 
and Seniorities 3 and for default of ſuch Iſſue, to the uſe and 
behoof of the right Heirs of the ſaid Edward Liſle for ever. 
Provided always, and it is hereby declared by and between 
all the Parties to theſe Preſents 3 And the ſaid John Liſte Party 
to theſe Preſents, for him and his Heirs, doth covenant, grant 
and agree to and with the ſaid John Robſon and Thomas Lo- 
rain and their Heirs 3 That if it ſhall happen the ſaid Edward 
Liſle, Son of the ſaid John Liffe Party to theſe Preſents, to 
die without Iſſue Male of his Body lawfully begotten, that 
then the ſaid John Liſſe, Party to theſe Preſents, and his 
Heirs ſhall and will ſtand ſeiſed of all and fingular the Man- 
nor, Lands, Tenements and Hereditaments - aforeſaid, with 
their and every of their Appurtenances, tothe uſe, intent and 
purpoſe, that they ſhall and will raiſe and levy out of the 
Rents, Iſſues and Profits thereof, the ſeveral Sums of 100 l. 
a-piece for each and every of the Daughters of the ſaid Ed- 
ward Liſle, to be paid after the ſame be ſo levied, to the eldeſt 
firſt, and ſo in order, according to. their ſeveral Ages and Se- 
niorities. Provided always, that if the ſaid John Liſie, Party 
to theſe Preſents, ſhall and do at any time hereafter during his 
life-time, declare unto the ſaid Joh» Robſon and Thomas Lorain, 
or either of them, that he is intended to alter and revoke any 
Uſe, Truſt, Clauſe or Limitation in or to theſe Preſents, by his 1 
Writing indented by him ſealed and delivered in the Preſents 6 | 
of two or more ſufficient Witneſſes, that then ſuch addition, it 
alteration or revocation by him ſo made, ſhall ſtand and be | 
good and effectual in Law, to all intents and purpoſes, any 1K 
thing herein contained to the contrary in any wiſe notwith- A 

; 


ſtanding, 

By virtue whereof, and of the Statute fo2 transferring 
Uſes into Poſſeſſion, the ſaid John Liſle became ſeiſed of the 1 
Tenements afozeſaid in his demeſne, as of Freehold, fo2 Term 1 
of his Life, Remainder as is befoze limited, and ſo being | 4 
ſeiſed, had Jſſue Edward Liſle his eldeſt Son. 

That the ſaid John Liſle 1 March, 17 Car. 1. died ſo ſeiſed; 
after whoſe death the ſaid Edward entred and became thereof 
ſeiſed in his Demeſn, as of Freehold fo2 his Life,the Remainder 
as afozeſaid, and ſo being thereof ſeiſed, the ſaid Edward had 
Iſſue only a Daughter ill alive. 
| O o That 
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That the ſaid Edward Liſle 30 September 1649. made this 
Indenture following in theſe wozds: 

This Indenture made the 30th day of September 1694. be- 
tween Edward Liſle of Acton in the County of Northumberland 
Gent. of the one part, and Thomas Forſter of Etherſton in the 
ſaid County of Northumberland; John Forſter, ſecond Son of 
Sir Mathew Forſter of Etherſton aforeſaid, in the aforeſaid Coun- 
ty, Gent. of the other part, witneſſeth, that the ſaid Edward 
Liſle for divers eſpecial and good Cauſes and Conſiderations 
him thereunto moving, Hath given, granted, bargained, ſold, 
aliened, infeoffed and confirmed, and by theſe Preſents doth 
freely and fully give, grant, bargain, fell, alien, infeoff and 
confirm unto the ſaid Thomas Forſter and Fobn Forſter, their 
Heirs and Aſſigns, all that Meſſuage, Tenement or Farm called 
and known by the Name of Old Felton, fituate, lying and being 
in Little Felton, in the Pariſh of New Felton, in the ſaid County 
of Northumberland, within the Tenure or Occupation of the ſaid 
Edward Liſie or his Aſſigns, And all that the Town, Townſhip or 
Mannor of Aon alias Ackton with the Appurtenances, contain- 
ing as well all that part of the ſaid Mannor called the South part 
of the Town, Townſhip or Mannor of Aer, as that part which 
is called by the North part of the Town, Townſhip or Mannor of 
Ackton in the ſaid County of Northumberland, and all and (ingular 
Houſes, Edifices, Buildings, Barns, Stables, Byers, Backſides, Out- 
houſes, Gardens, Orchards, Meadows, Feedings, Paſtures, Leaſows, 
Commons and Common of Paſture, Woods, Underwoods, Mines, 
Quarries, Eaſements, Profits, Commodities and Emoluments what- 
ſoever to the ſaid Meſſuage, Tenement or Farm, and to the ſaid 
Town, Townlhip or Mannor, or either of them belonging or ap- 
pertaining, or with the ſame or any part thereof, now or at any 
time heretofore held, uſed, occupied and enjoyed as part, parcel 
or member of the ſaid Meſſuage, Tenement or Farm, or of the ſaid 
Town, Townſhip or Mannor, or either of them, or of any part 
of them, or either of them, together with all and fingular the 
Writiags, Charters, Evidences, Eſcripts, Eſcrowls, Deeds, Tran- 
ſcripts of Fines, Exemplifications of Records and Muniments 
whatfoever, of or concerning the aforeſaid Premiſes, or any of 
them, and the true Copies of ſuch Writings, Evidences, Deeds 
and Tranicripts as concern the aforeſaid Premiſes, or part there- 
of ( amongſt other things,) all which faid Writings, Charters, 
Evidences, Eſcripts, Eſcrowls, Deeds, Tranſcripts of Fines, Ex- 
emplifications of Records and Muniments, the ſaid Edward Liſie 
doth for Him, his Heirs, Executors and Adminiſtrators, cove- 


nant, grant and agree to and with the ſaid Thomas 1 
ohn 


1 
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John Forſter, and their Heirs, that he the ſaid Edward Liſle, and 
his Heirs, ſhall and will at and upon the enſealing and delivery 
hereof, deliver, or cauſe to be delivered to the ſaid Thomas 
Forſter and John Forfler, and their Heirs, undefaced and uncan- 
celled, to have and hold the ſaid Meſſuage, Tenement or Farm, 
Cc. unto the ſaid Thomas Forſter and Jobn Forſter, their Heirs 
and Aſſigns, to and for the only proper uſe and behoof of them 
the ſaid Thomas Forſter and John Forſter, their Heirs and Aſſigns 
for ever. And farther, He the ſaid Edward Liſle and his Heirs, 
the ſaid Meſſuage, ec. to the ſaid Thomas Forſter and John For- 
ſter their Heirs and Aſſigns, againſt all Perſons whatſoever will 
for ever warrant and defend by theſe Preſents. 

That the ſaid laſt mentioned Indenture was executed by Li 
very and Seiſin. 

That in Hillary-Term 1649. A Common Recovery was ſuf: 
fered of the Pꝛemiles, wherein Ralph Forſter Gent. was De⸗ 
mandant, the (aid Thomas Forſter and John Forſter Tenants, 
we - ſaid Edward Liſle Aouchee, who vouched the Common 

oucyee, 

That the ſaid Edward Liſle died 1 May 1674. without any 
Iſſue but his ſaid Daughter. | 

That by and at the death of the laid Edward Liſle, Son of 
the ſaid John Liſle, all the Eſtates and Remainders in the Jn- 
denture afozeſaid, bearing date 15 Auguſt, 15 Car. 1. limited, 
and which p2eceded the Limitation to William Liſle, named in 
the ſaid Indenture, and now Leſſo2 of the Plaintiff, did end 
and determine. 

That the ſaid William Liſle was Couſin of the whole Blood 
of the ſaid John Liſle. 

That the ſaid William Liſle after the death of the laid Ed- 
ward Liſle, 20 January, 28 Car. 2. did enter upon the Poſſel⸗ 
fion of the ſaid John Grey, Thomas Ogle and Robert Manners, 
and became ſeiſed prout lex poſtulat, and made the Leaſe to 
the Plaintiff, who entred and was poſſeſſed until the Defen- 
_ ejected him, And. if fo2 the Plaintiff, fo: the Plain⸗ 

z &c. 

Judgment was given in B. R. fo2 the Plaintiff 3 and now 
the Defendant bzings a Writ of Erroz. 

Pollixfen fo2 the Plaintiff, in the TUrit of Erro2, 

The queſtions are two, 1 {Uhether by the Conveyance of 


15 Auguſt, 15 Car, 1. Edward Liſle have an Eftate Tail? 
2. Ik he hath not, then whether the Plaintiff hath any Title 
conſidering the Pꝛoviſo. 


Do 2 As 
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As to the firſt, The Caſe is no moze but this, 

Lands are limited to the uſe of Edward Liſie for his life, 
the Remainder to his firlt, ſecond, third and fourth Sons ſuc- 
ceſſively, and the Heirs Male of their reſpective Bodies; and 
ſo ſeverally and reſpectively to every of the Heirs Male of the 
Body of the ſaid Edward, and the Heirs Male of the Body of 
ſach Heirs Male, according to their Ages and Seniorities, the 
Remainder to VVilliam Liſle, &c. Edward ſuffers a Recovery, 
and dies without Iſſue Male. 

And J conceive that Edward had an Eſtate Tail, and ſo the 
Recovery well ſuffered to the uſe of the Forſters and their 
PDeirs. 9 | 

It is agreed on all Þands, that where an Eſtate is limited 
to a Man fo? Life, and afterwards to the Heirs of his Body, the 
Deirs are in by Diſcent and not by Purchaſe, Co. upon Lit. 
22. b. 1 Co, 104. a. 11 Co. 79. b. Lewis Bowles Caſe, which is 
in effec the ſame Caſe with this in queſtion. 

Object. Here tis to the Peirs Male of the Body of Ed- 
ward, and the Heirs Male of the Body of ſuch Heir Male. 

Reſp. The addition of thoſe woꝛds make no alteration, but 
are only wo2ds of abundance, and are compꝛehended within the 
firſt wozds, and are of the ſame nature; and ſo is Shellies Caſe, 

'Tis not like to Archers Caſe, foz there the limitation is to 
the Peir in the ſingular Number. 

Object. The woꝛds are relative, and ſo ſeverally and re⸗ 
(pegively: to every of the Peirs Male of the Body of Edward, 

Reſp. Ie are upon the conſtrunion of a Deed, and not of 
a Mill, and theretoze Rules in Limitation of Eſtates ought to 
be here obſerved. 

The wozd (Heirs) is a Term of Art in the Law, and hath 
an effabliſhed Senſe ; and Littleton (aps, its the (ole woꝛd which 
paſſeth an Inheritance. | | | 

There are certain wozvs which in the Law are appꝛopꝛiate to 
ſome particular purpoſe, Coke upon Littleton 9. a. And this 
wozp ( Heirs) is (0 appꝛapziate to an Effate of Inheritance, 
1 Co. 103. b. Shellics Caſe. From which we may infer, that 
we cannot alter the legal ſignification of the wozd (Heirs) and 
conſtrue it to ſignifie Sons oꝛ Iſue. | 

5 £-4-7. When Object. This is a Convepance by wap of Ule, which may 
gained the Re- VE conſttuen With equal Favane as a TU, 

putatlon of In- Reſp. Ales are NOW reduced to the Rules of the Common 
herltances an. Law, 1 Co. 87, b. Corbets,Caſe. Wioch. 60. 1 Roll Abr. 937. 
Common Law R. pl. 1 and 2. Tit. Eſtate, A Feoffment to the uſe: of A. and 
direas the di. hig Iſſues Male of his Body, makes not an Eſtate Tail, fo? 


ſcent of them, 


4 co. 22 . Want of the wozd Heirs. And 


— 
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And there is no Caſe to be found in Law, where the wozd 
(Heirs) is taken fo2 Iſſue 02 Son; And in this Caſe ſhould 
Hetr be taken fo2 Jſſue 02 Son, here would be a very great al- 
teration in point of limitation, fo2 the fifth Son muſt take bp 
Name of Son. 

1. The woꝛd (ſo) alters not the Caſe ; and if the interpꝛeta⸗ 
tion of a Deed ſhould be as of a Mill, many Suits would be 
upheld by reaſon of the incertainty of the Law in ſuch Caſes. 

2. The operation of the Pꝛoviſo is out of Doors, becauſe 
tis found in the Uerdic, that all the Eſtates pꝛecedent to the 
Eſtate of William Liſle are determined. 

Levins fo the Defendant, in the Writ of Erroz. Edward hath 
but an Eſtate foz Life, becauſe, 1. 'Tisa Conveyance by way 
of Uſe, which was oziginally but a Truſt, and an equitable 
thing, and therefoze ought to be favourably canſtrued. 

2. The intent of the Father was plainly contrary ; foz whp 
ould he limit no farther than to his fourth Son? and it was 
not intended that Edward ſhould have any other Eſtate but 
fo: life in poſſeſſion, becauſe Power is pꝛovided fo him to raiſe 
Portions foꝛ his Daughters, which need not have been if he 
have an Eſtate Tail, foz he could do it by a Common Re- 
covery. 

3. 'Tis not a Limitation to the Peirs Male only, but to 
every of them, accozding to their Sentozity. 

4- 'Tis to the Heirs Male of thole Heirs Male. And lo pays 
Judgment foz the Defendant. Adjornatur. Poſt. 3%. 3 14. 
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Murrey verſus Eyton. Ante. 26 


Act of 4 Jac. are the ſame Eſtates in Subſtance with 
what were limited by the Letters Patents, and vary 
only in Circumſtances, and therefoze Ferdinando was ſeized in 
Tail under the Patent, and Alice fntitled to Dower under 


m. 

The firſt alteration objected is the Limitation to Alice fo? her 
Life. 

Reſp. That may conſiſt with the Eſtate in the Patent, £02 
tis but fo2 her Life, and tis but a third part, which is equt- 
valent to the Dower ſhe ſhould have by the Eſtate in the 

atent. 

2 ſecond alteration is, that Count Williem hath an Eſtate 
Tail by the Patent; but now by the Act he hath but an Eſtate 
fo2 life, with Remainders to his Sons in Tail. 

Reſp. By the firſt Eſtate he had no other advantage than 
he hath by the Eſtate fo2 Life, and therefoze there is no ſubſan- 
tial alteration. 

The third alteration is, that here are by the Act limitations 
to other perſons, viz, Edward Stanly, Gc. 

—_— Thole other perſons were to have ſucceeded by the 
atent. 

Object. The Pꝛoviſo to make Leaſes and Joyntures. 

Reſp. As to the power to make Leaſes, Tenant in tail could 
have made ſuch Leaſes befoze. And as to the power to make 
Jointures, ft is to be only of the third part of what he ſhall 
be in poſſeſſion, and ſo is no moze than Dower, 

Objc&. Coke on Litt. 372. b. A Recoverp ſuffered by Te- 
nant in tail, where the Reverſion was in the Crown, barred 
the Eſtate tail befoze the Statute of 34 H. 8. cap. 20. and ſo it 
was agreed in 33 H. 8. as tis Br. tit. Tail, 41. 40 Afl. pl. 36. 

Reſp. The Low Brook, who was made Chief Juſtice 2 Mar. 
and was either a Judge, 02 very near it, and at the hefght 
of his Pzactice in 38 H. 8. about which time the Caſe is cited 


by 


Pu fo2 the Plaintiff. The Eſtates limited by the 


— — 


Term. Trin. 3 1 Car. 2. In Scacc. 


by the Lozd Coke, is of another Opinion, Br. Aſſurances 6. 
Fines levie de terres 121. and he lived nearer the making the 
Statutes of 32 Hl. 8. and 34 H.8. So is 1 Anderſ. 46. pl. 118. 
And by the penning of the Statute of 34 H. 8. it appears that 
no Notice is taken therein of any Fine, but only of a Recovery, 
which ſhews that a Fine extends not to an Eſtate tail where 
the Keverſion is in the King. 


Serjedt Weſton fo2 the Defendant. The Eſtate is totally 
altered by the Ac of Parliament, foz now the Eſtate created by 
that Act is dzawn out of the Eſtate tail which was created by 
the Letters Patents, and not out of the Reverſian in the 
Crown, and Count William had a Reverſion in him erpecant 
upon this new Eſtate. And an Eſtate tail is capable to have 
another Eſtate d2zawn out of it, either by w2ong o2 by rigbt, 
which map out-laſt the old Eſtate. Tenant in tail bargains 
and ſells; its a good Eſtate to laſt till the Iſſue enters. And 
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whatſoever thing may be done where the Neverſion is in a cam- 


mon perſon, the ſame thing map be done by Ac of Parlia⸗ 
ment in Caſe of the King. 1 

Object. It here be a new Eſtate, who is the Donoz:? No 
the Ac of Parliament, becauſe a Parliament is no Cozpoza⸗ 
tion, and ſo cannot be ſafd to be Dono?. 

Reſp. An Act of Parliament may be Oono? by way of giving 
a penal Judgment, as in Caſe of Fozfeitures, 2. By wap 
of Execution of an Agreement, and either the A is Oonoz, 
and Tenant in tail is Donoz pꝛopoztionabip, as in the Statute 
of (ſes; and here William is the Donoz. 

Object. The old and new ſtate came both into one perſon, 
viz. =_ Charles, and (o'he could not alien the one without 
the other. 

Reſp. Jt is all one as if the Eſtates had been in divers 
perſons, and Charles here had power over the new Eſtate tail 
by Fine, Feoffment, &c. but not over the old Eſtate tail. 

Gbject. This is Petitio Principii, fc whether he had any 
power over either of the Effates is the Queſtion. 

Reſp. The Eſtate granted by Charles ſhall ariſe out of the 
Eſtate which is moſt mediate to the Gift, viz. the Eſtate 
tail, and not out of the Reverſion in the Crown which is the 
old Reverfion. 

The Statute of 34 H. 8. being diſcharged by the Ad of 4 Jac, 
the Lands became alienable at all times afterwards, as Dum- 
ports Caſe, where a Condition which reſtrains Alienation is 
once diſpenced with, is fo2 ever after deſtroyed, 
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14 Car. 2. Gardiners Caſe, upon a ſpecial Aer did, King H. 8. 
A gives to Michael Stanbope and his Mike, and the Heirs of their 
711% 3 bodies, certain Lands, Michael dies, the Lands deſcend to 

' Thomas Stanhope, his Son and Heir, who petitions the Queen 
4 to grant the Reverſion to ſome perſons in Fee, to the intent 
it | the laid Thomas Stanhope may make a Leaſe fo2 99 years by 

| way of Moztgage, and enters into a Recognizance to the 
Queen, conditioned that nothing ſhall be done whilſt the Re- 
verſion is out of the Crown, p2ejudicial to the Queen; the 
Queen conveys the Reverſion to the Lozd Burleigh and Sir 
Walter Mildmay tn Fee. Thomas Stanhope makes the Leaſe, 
then ſuffers a Common Recovery 3 the ſaid Lozd Burleigh and 
Walter Mildmay reconvep to the Queen. The Queſtions were 
1. Ik the Gzant to the Lozd Burleigh and Sir Walter Mildmay 
was votd, fo2 the Queen was deceived in her G2ant; and reſol- 
ved the Gꝛant was good, and the Queen not deceived. 2. CUhe- 
ther the Queen being in by the Re-grant, Sir Stanhope, the 
Son of Thomas, was now reſtrained from aliening: And re- 
ſolved he was not, becauſe the fozce of the Statute of 34 H. 4. 
was diſcharged. Kt adjornatur. Poſt. 7; 9. 


Player verſus Vere. 


kd DE Defendant being ſued in London bzings an Habeas 
- TT Corpus directed to the Mayo, Aldermen and Citizens 
of the ſaid City, who make this Return, viz. 
The City of London is, and hath been time out of mind an 
ancient City, and that the Baygz and Commonalty and Ci⸗ 
tizens of the ſaid City are, and time out of mind have been a 
Body Politique and Cozpozate, and time out mind have been 
known by the name of the Citizens of the City of London, 
Barons of the, &c. 
| And that in the ſame City there is, and time out of mind hath 
i] been a Cuſtom uſed and appꝛoved of, viz. 
Cuſtom to or- That the Mayo and Communalty and Cititens of the City 
der Carts, of London bp themſelves and ſuch other perſon oz perſons as 
by the Mayoꝛ and Aldermen of the City of London afozeſaid 
ko the time being, by the aflent of the Commons of the 
4 7 lame City have been appointed, have and have had right to 
Wl o2der and diſpoſe of Cars, Carts, Carrooms, Carters and 
* Carmen, and of all other perſon and perſons whatſoever 
| wozxking any Carrs 02 Carts within the City of London and 
| Liberties thereof accoꝛding to the Cuſtom there. . 
| n 
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And that there is, and hath been time out of mfnd a Cu- — we 
ſtom, that if any Cuſtom be defective, oz that there ſhall be 1 
any thing in the City of new emerging, where befoze there 
was no remedy, the Mayo? and Aldermen with the afſent of 
the Comminalty may appoint, and have apointed and oꝛdained 
fit and convenient remedy and agreeable to reaſon fo2 the p2o- 
fit of the Citizens of the ſame City and other the Subjecs 
of the King thither reſozting, when and as often as they ſhouln 
think fit, lo as (uch Oꝛdinance were pꝛoſitable fo2 the King 
and his People, & bonz fidei conſoñ and reaſonable. 

That the ſatd Cuſtoms are confirmed by Parliament in the 
ſeventh year of King R. 2. 

That in a Common Council held 2 Apr. 1677. Jt was 
enacted, as followeth. 


For the better and more regular ordering and diſpoſing of 48 of Com. 
all Carrs, Carts, Carrooms, Carters and Carmen, and all other n <ouucil 
perſons whatſoever that ſhall hereafter work any Carr or Carts 
within this City or the Liberties thereof for hire, Be it enacted 
and ordained by the Right honourable the Lord Mayor, Alder- 
men and Commons in Common Council aſſembled, and by the 
Authority of the ſame, That one Act of Common Council made — 
in the Majoralty of Sir Jabs Lawrence Knight, for the Govern- 1, 4d 
ment of Carrs, Carts, Carrooms, Carters and Carmen, And 
every Clauſe, Article and thing therein contained, be from 
henceforth repealed, And the ſame is hereby repealed and made 
void to all intents and purpoſes. And be it farther enacted 4 ffn e 
and declared by the Authority aforeſaid, that the Prefident ordering of 
and Governours of Chriſts Hoſpital ſhall have the Rule, Over- C. 
fight and Government of all ſuch Carrs, Carts, Carters and 
Carmen, and of all other perſons whatſoever that do or ſhall 
hereafter work or uſe any Carrs or Carts within the City of 
London, or the Liberties thereof for hire, according to the 
Rules, Directions and Proviſions in this preſent Act mentioned 
and compriſed, And the preſent Trade of this City being 
ſeriouſly confidered, and to the end that all the Streets and Lanes 
of this City may not be peſtered with Carrs or Cars, and his Ma- 
jeſty's liege People may have free paſſage by Coach or otherwiſe 
through the ſaid Streets and Lanes: Be it enacted, That no more 
than 420 Carts ſhall be allowed or permitted to work for hire 
from one place to another within. this City or the Liberties 
thereof, and that each of them ſhall be made known by having 
the City Arms upon the Shaft of every ſuch Cart, in a piece 
of Braſs, with the Number upon it, and that 17 s, 4 d. per an- 
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num and no more (hall be received and paid for a Carroom. 
and 20 3. and no more, or greater Fine upon any Admittance 
or Alienation of a Carroom, which 17 5. 4 d. per annum, and 
20 5. aforeſaid is to be wholly applyed towards the Relief and 
Maintenance of the poor Orphans harboured, and to be har- 
boured in the ſaid Chriſts Heſpital. And that if any perſon or 
perſons ſhall preſume to work any Carrs or Carts within the ſaid 
City and Liberties for hire by himſelf or Servant, not being duly 
allowed as aforeſaid, ſuch perſon or perſons for every time fo 
offending ſhall forfeit and pay the ſum of 13 5. 4 d. to be re- 
covered, received or obtained as is hereafter mentioned, 

And be it farther enacted by the authority aforeſaid, That 
there ſhall not be hereafter any Carr, Cart or Carrs permitted 
or allowed, to any Wharf, Wharfinges, Woodmongers or Re- 
tailers in Fuel, or kept or worked by any Wharfinger or any 
Retailer or Retailers in Fuel after the 24 th day of June next. 
But ſuch Carr, Cart or Carrs as are part of the ſaid number of 
420 Carrs licenſed by the ſaid Prefident and Governours which 
are allowed the Carriage of all Wood, Coals and other Fuel 
within the fame City and Liberties thereof at ſuch Rates, and 
in all other reſpects as other Goods and Commodities are uſed 
to be carryed, and not otherwiſe. And if any Wharfinger, 
Woodmonger or other Retailer in Fuel ſhall preſume to keep 
and work any Cart or Carr contrary to the true meaniog here- 
of, ſuch perſon and perſons for every time (o offending ſhall 
forfeit and pay for the firſt Offence the ſum of 13 5.4 d. to 
be recovered and obtained as is hereafter mentioned, and for 
the ſecond and every other Offence afterwards, donble the 
ſaid Sum of 13 5. 4 d. to be alfo levied as is hereafter ex- 
preſſed. 

Provided nevertheleſs, That it ſhall and may be lawful for 
every perſon and perſons with his and their own, or with any 
other Carr, Cart or Carts to bring out of the Country to the 
ſaid City, or to fetch from the ſaid City into the Country any 
Coals, Fuel or other Goods, Wares and Merchandizes. And that 
it ſhall be lawful for every Retailer of Fuel to bring home to 
his or their own Houſes or Wharfs all manner of Fuel by and 
with his and their own, or with any other Carr, Carts or 
Carrs. | 

And be it farther enacted, That ſuch as have any Carroom 
or Carrooms duly licenſed and allowed as aforeſaid, ſhall not 
directly nor indirectly let them out for hire to be worked by 
any others at any time hereafter without the Approbation and 
Allowance of the ſaid Preſident and Governors of Chriſts Ho- 
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ſpital for the time being firſt obtained and atteſted in writing 
under the faid Preſidents Hand; To the end that none may be 
admitted to work any Carr, but ſuch as ſhould be found of 
civil carriage and able, and meet for that imployment, upon 
pain that every perſon ſo offending therein ſhall forfeit the Sum 
of 1O 5s. a day for every day he ſhall let to hire the (aid Carr, 
to be recovered as 1s hereafter mentioned 3 And that the prices 
of Carriage may be made moderate as well for the People as 
the Carmen, It is enacted, That forthwith this preſent year 
and hereafter always from time to time as often as occaſion 
{hall require, reaſonable Rates and Prices of Carriages within 
this City and Liberties ſhall be ſet and appointed by the Court 
of Aldermen, they calling to their Aſſiſtance ſuch of the Com- 
mons as they ſhall think fit for their Information therein. And 
the ſaid Prices to be printed and ſet upon Poſts in publick places, 
and a Copy thereof to be always carried about by every re- 
ſpective Carman for the ſatisfaction of all perſons that ſhall de- 
fire to ſee the ſame. And if any Carman ſhall demand and take 
more than according to ſuch Rates and Prices ſo to be fer down, 
ſuch perſon and perſons ſo offending ſhall forfeit and pay for 
every ſuch Offence the ſum of 10 s. to be had and recovered 
as is hereafter mentioned, It is hereby farther enacted, That 
if any perſon or perſons authorized to work any Carr or Carrs 
by himſelf or Servant ſhall neglect or refuſe duly to pay the ſaid 
yearly Rent of 17 5. 4 d. a year to the ſaid Preſident and Go- 
vernours, for the uſes aforeſaid for every the ſaid Carr and Carrs, 
as is before mentioned, the Carroom that is the Licence of ſuch 
perſon or perſons to work ſuch Car or Carrs be ſuſpended, and 
ſuch perſon or perſons be diſabled to work any longer by vir- 
tue of the ſame Licence, until he or they ſhall conform to the 
payment of the ſaid Duty of 17-5. 4 d. reſpeQ@ively. And if 
any perſon or perſons for the cauſe before mentioned being fo 
diſabled ſhall preſume before Conformity after ſuch diſallowance 
to uſe or work any Carr or Carrs either by him or themſelves, 
or by his or their Servant or Servants, Agent og Agents, then 
every ſuch perſon and perſons ſhall reſpectively forfeit and loſe 
the Sum of 13 5. 4 d. for every time they ſhall ſo work, to be 

recovered and applyed as is hereaſter mentioned. Tv 
And laſtly it is enacted, That all Penalties; Pains and. Forfei- 
tures in and by this Act before limited and appointed, ; Mall and 
may be levied by Diſtreſs of the Goods of the perſon ſo oftend- 
ing in the ſaid City to be found or recovered, by Action of 
Debt, Bill or Information in the Name of the Chamberlain of 
this City for the time being, in his Majeſty's Court holden be- 
Þp 2 fore 
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fore the Lord Major and Aldermen of the ſaid City in the 
Chamber of the Guildhall of the City of London, and after 
Recovery thereof, one Moiety after Charges deducted ſhall be 
to the Informer, and the other Moiety to the Poor of Chriſt; 
Hoſpital in London, to be imployed for and towards their Re- 
lief. In all which Suits to be brought by this Act, the Cham- 
berlain ſhall, in caſe he do recover, be allowed his ordinary Coſts 
and Charges to be expended in and for recovery of all ſuch 
Forfeitures againſt the Offender and Offenders. And in caſe 
upon a Tryal the Verdict ſhall paſs for the Defendant, or in caſe 
the party ſhall be Nonſuit or diſcontinue his Suit, in every 
ſuch Caſe the Defendant ſhall alſo recover his reaſonable Coſts. 

Provided always, and be it enacted by the authority afore- 
ſaid, That no perſon or perfons hereafter to be imployed in 
taking care for the putting of this AQ in Execution, as a Street- 
Man or other Officer ſhall be allowed to have any Carroom 
within the City of London or the Liberties thereof, any thing 
in this Act, or any other Law, Ulage or Cuſtom of this City 
to the contrary in any wiſe notwithſtanding. 


They farther certifie, That befote the coming of the TUrit 
of Habeas Corpus, the Defenvant was taken in the ſald City, 
and impzifoney in the mow b., the Sheriffs thereof by vir⸗ 
tue of an Oziginal Bill of upon demand of 13s. 4 d. 
againſt him 2 Novemb. 29 Car. 2. upon the ſald dc befoze 
the Maja and Aldermen in the Chamber of the Guildhall of 
the (aid City, accowing to the Cuſtom of the ſaid City, which 
ſald Oziginal Bill voth fill thete depend undetermined. 

Thomſon fo the Defenvant. That here ought no Proce- 
dendo to be granted, dut that the Detendant may be diſcharged 
from the aion. This Mirit is a Habeas Corpus to remove a 
Canſe out of an tnferfour Court, and ik it appears that the 
Plaintiff hath nor Cauſe of Action, oz that this Court hath 
Juris dition of the' Cauſe, no Procedendo ought to be granted. 

I hots, 1. This By-Law is unreafonadte and votd, and not 
warrantable by the Cufform, | 

2. The Defenvant is not within the Penalty of it. 

3. This Court ts well poſſeffed of the Cauſe. 

As to the firſt, By this Cuſtom alkedred, the Bajoz and 
Aldermen have no power to teftrain the number of Carts, 02 
to impoſe Fines. 10 

M By Laos to reffrafn Liberty oꝛ Trade are void, 11 Co. 53. 

The Taplers of Ipſwich Cale, Moor 576. pl. 796. Davenant 
verſus Hardies, 1 Roll. Abr. 364. A. pl. 6. 
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1 Roll. Abr. 364. pl. 5. Pain verſus Haughton, and 24 Car. 2. 4 
B. R. Player verſus Bradnox. This Cuſtom was returned up⸗ 


on a Habeas Corpus, and no Procedendo allowed. 

This By-Law hinders the (UMoodmongers from following 
their Trades; fo2 they muſt uſe one of the 420 Cars; and 
by the ſame reaſon that they may appoint 420. thep may ap- 
point but 20. 62 moze 02 leſs, and may impoſe what Fine they 
pleale, and what Rent, &c. They may as well reſtrain B2ewers, 
Tallow-Chandlers, Þackney-Coachmen. 

Object. Reſpect ought to be had to the City of London. 

Reſp. 'Tis true, but they are not to make By-Laws pzejit- 
dictal to the People. 

As to the 2d. Admitting this By-Law to be good, yet this 
Defendant is nat within the penalty thereof, fo2 that it binds 
none but Freemen, Citizens and Jnhabitants, and it doth 
not appear. that he is a Freeman, Citizen 02 Jnhabitanr. 
1 Bulſtr. 1 1. Franklin verſus Green. Jn the caſe of the Butchers. 
The Plaintiff hath not ſet fozth the Cuſtom , but declares 
upon the By-Law as upon an dd of Parliament. 1 

As to the 3d. This Court is poſſeſſed of the Cauſe. There 
is a difference where a Habeas Corpus is ta remove a Cauſe 
grounded upon a Cuſtom which cannot be taken notice of in 
this Court, as fo2 calling a Woman TUhoze, &c. and where 
this Court hath Cognizance, as in this Caſe; foz an action 
of Debt will lie here upon a By⸗Lam made in auy place. 

Object. This Action is fo2 a Duty under 40 8. and ſo not 
ſuable here by the Statute of Glouceſter cap. 8. 

Reſp. That Statute extends not to this Court, tog the 
(Uows of the Writ upon the Statute are, That Pleas 1 & 
armis cannot be ſued in minori Curia quam coram nobis vel alibi 
coram Juſticiariis noſtris ad mandatum noſirum, &c. Regiſt. Orig. 
118, b. F. N. B. 46, & 47. and ſo the Court of: Exchequer is 
excluded. 

Sir George Geoffreys Recopder af London contra. be firſt 
anſwers the Objections made to the Return. 7 

1. Object. That it is not alledged, that the Defendant is a 
Citizen, Freeman 02 Jnhabitant. -= It 1 20 

Reſp. This Dbjection was made to the Return of the Bp⸗ 
Law concerning the Eaſtland Company, and ruled that 'twas 
weil enough. ** 
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2. As to the letting kaut of the Cuſtom in the Declaration, 
it need not, becauſe the Citizens are bound to take notice 
thereof. 

3. This Court is not poſſeſſed of the Cauſe, becauſe this 
Duty is to be ſued fo2 in Guildhall, and not here oz elſewhere. 

Though the By-Law may be nought fo2 the Fine, it may be 
good fo2 the Rent; fo2 a By-Law may be good fo? one part 
and bad fo2 another. As to the Number, It they cannot be 
reſtrained, the Streets would be peſtered. And By-Laws of 
the like nature in London have been here o2 in the other Courts 
allowed, as, T hat none but Freemen ſhall exerciſe a Trade 
in any Shop, and ſo is ſuch a By-Law good in any Petty 
Coppozation, 8 Co. 121. Wagoners Caſe. And it ſhall not be 
preſumed that the Magiſtrates will do wzong, Regiſt. 105. 
The Cuſtom of Rippon, That none ſhould exerciſe the Trade 
of a Dyer without the Licence of the Archbiſhop of Tork, 
Lord of the ſaid Town. 34 H. 6. Andrew Deveene was com: 
mitted fo2 exerciſing the Trade of a common B2oker, not 
being licenſed and (won; he bzought an Habeas Corpus, and 
was remanded to London; the Archbiſhop of Canterbury was 
then Chancelloz, and adjudged it to be a good By Law. 

Lib. Dunthorn fol. 237. in Guildhall, a Book which is a 
Repertozy of the Recos in Guildhall. There is the By⸗ 
Law fo2 the Bꝛokers, and they pay 40 s. annually at this day, 
and ever ſince they have been licenſed. 

H. 14 & 15 Car. 2. C. B. Debt by the Chambetlain againſt 
one Hutchins upon this By-Law, and there were-two Juſtices 
againſt two, but afterwards a Procedendo was granted, and 
the Low Chief Juſtice took-notice in that Caſe of one Barkers 
Caſe, 8 Car. 1. for licenſing Porters. 

Object. 1 Roll. Abr. 364. Pain verſus Haughton. | 

Reſp. That Cale is not fo ſtrong as this, becauſe 'twas in 
an Action of Treſpaſs, and ſo moze ſtric-than upon a Return, 
and there was-a-particular advantage to particular perſons. 

Mich. 1656. in C. B. Oſburns Caſe, after many Arguments 
difference was agreed between By-Laws made by vertue of a 
Cuſtom, and where they are made by vertue of a Charter; and 
here this By! Law is founded upon Cuſtom, and a — 
was there granted, and ſo is 2 Cr. 597. Broads Caſe, Cuſtom 
is ſtronger than a Charter. More 403. A By · Law to reſtrain 
the Liberty of Pawkers in London good fo2 that reaſon. 

An Act of Common Council may be good in part, and void 
in part. Adjornatur. Poſt. 3 4 
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Jeremy Guy verſus William Dormer. 


Hill. 29 Car. 2. Warr. 


Reſpas and Ejectment of a Demiſe of Robert Dornier 
made 1 Septemb. 29 Car. 2. by Jndenture of five Mel. 
ſuages, 300 Acres of Land, 100 Acres of Meadow, any 
40c Acres of Paſture with the Appurtenances in Granborough, 
Wooleſcot, Walcot and Willowby, and of all Tythes of Grafn 
and Hay ariſing by the iſſes from the laſt of Auguſt then 
laſt paſt ſeven years. Upon Not-Guilty pleaded, the Jury find 
a ſpectal Cerdict, VIZ. 

That one William Dormer Eſquire was ſeized of the Lands 
and Tenements in the Declaration mentioned in his Demeſne 
as of fee: And lo being letzed, the ſald William 25 and 
26 Septemb. 7 Car. 2. by his Jnidentures of Leaſe and Releaſe 
conveyed the ſame to William Moor and John Carter, and 
their Hetrs, to the Uſes in the ſame mentioned. 

— Tenoꝛ of which Jndenture of Releaſe followeth in theſe 
ds: | 


This Indenture made the 26th day of September in the year 
of our Lord 1655. Between William Dormer of Templeton in 
the County of Berks Eſquire of the one part, and William 
Moor of the Middle-Temple London-Eſquire, and John Carter, 
Second Son of Azcel Carter, Citizen and Grocer of London, of 
the other part. Whereas the ſaid William Dormer by his Inden- 
ture bearing date the day before the date of theſe Preſents 
made between the ſaid William Dormer of the one part, and 
the ſaid William Moor and John Carter of the other part, hath 
for the conſideration therein mentioned, granted, bargaitied and 
fold unto the ſaid Wilian Moor and John Carter all thoſe ſe- 
veral and encloſed Arable Meadow and Pafture Grounds, 4 
and being in the Pariſh, Lordſmip, Hamlets or Precimcts of Gran- 
burrough, Mooleſcot and Walcot in the County of Warwick, and 
hereafter patticularly mentioned, that is to fay, All that ſeveral 
and encloſed Paſtute or Paſture Ground ealled or known by 
the Name of Braddimers Cloſe, abuttitg upott Willoughby Field, 
and alfo all that fever} and enclofed Paſture or Paſture Ground 
called or known by the Name of Tarrchil, which two Cloſes 


are containing by eſtimation! 165 Acres, be they more or 1, 
whercotf 
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whereof forty of the ſaid Acres are or were in the poſſeſſion 
of John Frandon, and alſo all that one other ſeveral and en- 
cloſed Paſture or Paſture Ground wherein the Shepherds Houle 
now ſtandeth, adjoyning to the ſaid Ground called Swzzehi!!, 
being divided with an Hedge called Cour ſe Hadens Hedge, con- 
taining by eſtimation 128 Acres, be it more or leſs; Alſo one 
other Cloſe adjoyning to the ſaid laſt mentioned Paſture, and 
adjoyning alſo to Dunchurch Field containing by eſtimation 26 
Acres and two Rods, be it more or leſs; And alſo three other 
ſeveral and other encloſed Cloſes or paſture Grounds, I) ing be- 
twixt Onely Grounds, the Grange and London Highway, con- 
taining by eſtimation 135 Acres, be the ſame more or leſs ; 
And alſo all Hedges, Ditches, Fences, Mounds, Freeboards, 
Ways, Paſſages, Priviledges, Profits, Commodities, Emoluments 
and Hereditaments whatſoever to the ſaid ſeveral and encloſed 
Arable Meadow and paſture Grounds, and to other the before 
mentioned Premiſſes, or to any of them belonging, or in any 
wiſe appertaining, or to or with them, or any of them, with 
their and every of their Appurtenances, and the Reverſion and 
Reverfions, Remainder and Remainders of all and fingular the 
before mentioned, bargained Premiſſes, and of every part and 
parcel of them, and every of them, and all Rents and Services 
reſerved upon any Demiſe, Leaſe or Grant, Demiſes, Leaſes or 
Grants heretofore made of the ſame bargained Premiſes, or of 
any of them, or of any part or parcel of them, or of any of 
them: And alſo all the. Eſtate, Right, Title, Intereſt, Claim 
and. Demand whatſoever of him the ſaid William Dormer, of, 
in or to the before mentioned granted Premiſes, or of, in or 
to every or any. part or parcel of them, or any of them: And 
all and all manner of Profits and Commodities whatſoever 
coming, growing, ariſing or renewing, or to be had in, of, up- 
on or forth of the high Meadow and Aſbil in Mooleſcot, Wal- 
cot and Willowby in the ſaid County of Warwick, Mickmeadow 
and the Common Greens and the Lands leading to and from 
the ſaid Greens in Mooleſcot and Walcot aforeſaid, and of, in, 
upon and forth of all and every the Lands, Tenements, Mea- 
dows, and Hereditaments of him the ſaid William Dormer, 
lying and being, in the Common Fields of W:llowby aforeſaid, 
and of, in, upon or forth of all, every or any part or parcel 
thereof, the Houſe or Homeſtall now or lately in the Occupa- 
tion of J7obn Frandon being in Wooleſcot aforeſaid, only ex- 
cepted and foreprized. To have and to hold the ſame unto 
the ſaid VVilliam Moor and John Carter, their Executors or 
Aſſigns for the Term of one year from the day before the ſaid 


recited 


Term. Trin. 31 Car. 2. In Scacc. 


— 


297 


recited Indentute next enſuing, and fully to be compleat and 
ended, as by the ſaid recited Indenture it doth and may appear; 
by force whereof the ſaid William Moor and John Carter are 
actually poſſeſſed of the Premiſes, Now this Indenture wit- 
nefſeth, That the faid Hilliam Dormer for conveying and af- 
ſuring the ſeveral paſture Grounds and Meadows, Lands, Tene- 
ments, Hereditaments and Premiſes hereafter mentioned and de- 
clared, and for the good Love and Affection he hath and bear- 
eth to Frances his Wife, and for her better Maintenance and 
Suſtentation, and for the natural Love and Affection, which he 
beareth unto Robert Dormer, Nephew of the ſaid VVilliam 
Dormer, and for diverſe other good Cauſcs and Confiderations 
him the faid W:lliam Dormer in this behalf eſpecially moving, 
hath granted, releaſed and confirmed. And by theſe Prefents 
doth grant, releas and confirm unto the faid William Moor and 
John Carter, their Heirs and Aſſigns, all and fingular the ſaid 
ſeveral incloſed Paſtures and Paſture Grounds, Meadows, Lands, 
Tenements, Hereditaments and Premiſes bargained and fold, or 
mentioned, meant or intended to be bargained and fold, in and 
by the ſaid recited Indenture, and every part and parcel there- 
of, with their and every of their Rights, Members and Ap- 
purtenances whatſoever. And the Reverſion and Reverſions, 
Remainder and Remainders together with the Rents and Pro- 
fits of all and ſingular the recited Premiſes, and all the Eſtate, 
Right, Title, Intereſt, Claim and Demand whatſoever of him 
the ſaid VVilliam Dormer of, in or to the ſaid feveral and en- 
cloſed Paſtures and Paſture Grounds, Meadows, Lands, Tene- 
ments and Premiſes, and of, in and to every part and parcel 
of the ſame, except before excepted. To have and to hold all 
and ſingular the ſaid ſeveral and incloſed Paſtures and Paſture 
Grounds, Lands, Tenements, Hereditaments and Premiſes, and 
every part and parcel of them, and every of them, with their 
and every of their Rights, Members and Appurtenances unto 
the ſaid VVilliam Moor and John Carter, their Heirs and Aſſigns 
for ever. Upon Truſt and Confidence nevertheleſs in them 
the ſaid VVilliam Moor and John Carter, their Heirs and Aſſigns 
repoſed, and to the uſes, intents and purpoſes hereafter in theſe 
Preſents expreſſed, limited and declared, that is to ſay, To the 
intent and purpoſe, that they the ſaid Villiam Moor and Jobr: 
Carter, and the Survivor of them, and the Heirs of the Survi- 
vor of them ſhall permit and ſuffer the ſaid VVilliam Dormer, 
for and during the Term of his natural Life, from time to 
time to receive and take all the Rents, Iſſues and Profits of 
all the (aid ſeveral incloſed Paſtures, Meadows, Lands, Tene- 
Q q ments, 


_— —— - 


298 


3 


1 


ments, Rents, Hereditaments and Premiſes to the ſole and pro- 
per uſe of him the ſaid / Villiam Dormer and his Aſſigus. And 
after the deceaſe of the ſaid William Dormer, then to permit 
and ſuffer the ſaid Frances, now Wife of the ſaid William 
Dormer, and her Heirs for and during the Term of her na- 
tural Life from time to time to receive, perceive and take all 
the Rents, Iſſues and Profits of all the ſaid ſeveral and incloſed 
Paſtures, Meadows, Lands, Tenements, Rents, Hereditaments 
and Premiſes to the ſole and proper uſe and behoof of her the 
ſaid Frances and her Aſſigns. Upon this farther Truſt and 
Confidence that after the deceaſe of the ſaid Frances now Wife 
of the ſaid William Dormer, they the ſaid William Moor and 
John Carter and their Heirs, and the Survivor of them, and his 
Heirs, ſhall ſtand ſeiſed of all and ſingular the ſaid ſeveral and 
incloſed Paſture Grounds, Meadows, Lands, Tenements, He- 
reditaments and Premiſes, To the uſe and behoof of the ſaid 
Robert Dormer, and of his Heirs and Aſſigus for ever, and to 
and for no other uſe, intent or purpoſe whatſoever. And laſtly 
it is covenanted and agreed, and it is the true intent and mean- 
ing of theſe Preſents, that if the ſaid William Dormer ſhall at 
any time hereafter by any Writing ſubſcribed and ſealed by him 
in the preſence of two or more credible Witneſſes, in expreſs 
Words, ſigniſie and declare his intention to revoke or make 
void thele Preſents, or the Eſtate and uſe herein or hereby 
limited and appointed unto the faid William Moor and John 
Carter and their Heirs, of or in the Premiſes or any part thereof, 
that then and from thenceforth touching ſuch of the ſaid 
Lands and Premiſes, whereof ſuch Declaration ſhall be fo 
made, the Uſe and Eſtate by theſe Preſents limited and granted, 
ſhall ceaſe, determine and be utterly void ; any thing in theſe 
Preſents contained to the contrary in any wiſe notwithſtanding. 
In Witneſſes whereof, Ge. | 

The Jury farther find chat it was indozled upon the laid 


Judenture thus: 
Memorandum, That it is covenanted, concluded and agreed 


between all the Parties to theſe Preſents, before the enſealing 
hereof, that immediately after the deceaſes of the within named 
William Dormer and Frances Dormer, and before the Limita- 
tions of the Uſes therein limited, ſhall be any whit profitable 
or beneficial, that the within named William Moor and John 
Carter {hall be farther truſted, that they and the Survivor of 
them, and the Heir of the Survivor of them, ſhall permit and 
ſuffer Jane Herbert, now Wife of James Herbert, Neece to the 
within named William Dormer, to receive and take all the 

Iſſues 
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Iſſues and Profits of the within granted Premiſes, for and during 
the Term of five years from the deceaſes of the within named 
William and Frances Dormer, upon this Confidence and Truſt 
nevertheleſs, That the ſaid Jane Herbert ſhall detain and keep 
the ſaid Iſſues and Profits until Jane Herbert, God-Daughter to 
the within named Williem Dormer, arrive to the Age of fifteen 
years, and in Caſe the ſaid God-Daughter dies before the ſaid 
time, and the ſaid Jane Herbert, the Mother, ſurvives, then 
the ſaid Sums of Mony ſo raiſed to be to her ſole Profit, Uſe 
and Benefit. And with this farther Truſt, that at the ſaid 
Age of fifteen years of the ſaid God-Daughter, ſhe ſhall de- 
liver and be accomptable of all the Iſſues and Profits to the ſaid 
Jane, the God-Daughter, for her ſole Benefit and Uſe. 

The Jury farther find, That 9 April, 20 Car. 2. the laid 
William Dormer made his laſt Mill and Teſtament in TUrt- 
ting ſigned and ſealed in the pzeſence of two credible Mit⸗ 
neſſes, by which he did give and deviſe as followeth: 

I do give all my Lands in Mooſcot alias Watcot-or Granborough 
in the County of Warwick with all their Rents, Rights and 
Profits thereunto belonging, unto my Nephew, William Dor- 
mer, and his Heirs for ever, that is, in manner and form follow- 
ing, Provided always, and my Will and meaning is, that my 
well beloved Wife Frances Dormer (hall firſt enjoy it imme- 
diately after my deceaſe- for the full Term of her natural Life, 
and that immediately after the deceaſe of my ſaid Wife, then 
my Will and meaning is, that my God-Daughter Mrs. Jane 
Herbert (hall enjoy it with all the Profits and Commodities 
thereunto belonging, during the. Term of five years, beginning 
from the day of my aforeſaid Wifes deceaſe ; and in cafe ſhe 
die, then to Dorothy Herbert, Siſter to the ſaid Jane Herbert, 
ſhall enjoy the aforeſaid five years of the aforeſaid Lands; and 
in caſe the ſaid Dorothy die before ſhe ſhall receive the afore- 
ſaid five years, then my Will and Meaning is, that my Neece 
Jane Herbert, Mother to the aforefaid Jane and Dorothy, ſhall 
enjoy all the Rents and Profits of the aforeſaid Lands in 
Wooſcot alias Walcot or Granborough in the County of Mar- 
wick, for the Term of five years, beginning from the day of 
my Wifes deceaſe, and after the expiration of the aforeſaid 
five years, Then my Will and meaning is, that my Nephew, 
William Dormer, ſecond Son to my Brother Sir Robert Dormer, 
ſhall have the Inheritance to himſelf and to his Heirs for ever. 
Item, Whereas there is a Suit at this time between my two 
Nephews concerning 2coo J. given by my Brother Sir Robert 
Dormer, to his younger Son William Dormer, by virtue of a 
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Codicil made by his Father, and ſigned by bimſelf in his Life 
time, which Codicil one Mr. Lare, a Lawyer of the Inner-LTeu- 
ple, and my ſelf peruſed, as being truſted by the ſaid Sir Robert 
Dormer for the aforeſaid William, during his Minority, by vir- 
tue of which Codicil we found therein ſpecified to be given 
to his Son William Dormer 2000 l. which Sum, after the deceaſe 
of my Brothet Sir Robert Dormer, was by my ſelf demanded 
of my Nephew Robert Dormer, when he would pay it us in? 
Who anſwered, That he hoped be might as well keep it, as any other, 
paying uſe for ii. Upon which Anſwer Mr. Lane and my ſelt 
were content he ſhould, and ſo it reſted for that time, but 
my ſelf going preſently into France and leaving the whole 
Buſineſs to Mr. Lane, who dying before I came back into Eng- 
land, and not having regiſtred the aforeſaid Codicil, which as 
appeareth is now loſt, only a Gopy thereof appears taken by 
a Scrivener, which it ſeemeth is not ſufficient for the reco- 
vering the afotefaid Sum of 20001. ſo that my Nephew 
William Dormer is likely to loſe his Right; therefore in con- 
ſideration of this I think my ſelf bound in Conſcience to ſee 
him ſatisfied out of my own Eſtate for our omiſſion and great 
overſight of not having regiſtred the ſaid Original. This I 
have written to ſhew how that I juſtifie to the whole World 
in this my laſt Will and Teſtament, that there was ſuch a Co- 
dicil, wherein iny Brother Sir Robert Dormer gave to his Son, 
William Dormer, 2000 l. and that his Brother, Robert Dormer, 
never denyed payment thereof till now ſince his Marriage, and 
my laſt coming out of Exglerd. Item, My Will and Meaning 
therefore is, that I do make my Nephew, William Dormer, ſole 
Heir to my whole Eſtate, provided he doth obſerve the Con- 
ditions before mentioned in this my laſt Will. Jn Titneſs, 
CC. 


That the ſald William Dormer, the Uncle, in November 
20 Car. 2. dyed. | 
That the latd Robert Dormer, Leſſoz of the Plaintiff, is 
Nephew and Heir of the ſaid William, the Uncle, and the 
ſame -perfon named in the latd Mill. 
| That William the Defendant is Nephew of the ſaid Wil- 
liam, the Uncle, and the ſame perſon named in his ſatd CAill. 
That the term of five years expired in May 29 Car. 2. 
That the ſaid William Dormer the Defendant, afterwards 
entred into the ſaid Tenement, and became ſeized, prout Lex 
poſtu At. 


That 
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That the ſaid Robert Dormer, 1 Jun. 29 Car. 2. entred, 
and 1 Septemb. 29 Car. 2. made the Leaſe to the Plaintiff 
prout, who became poſſeſſed until ejected. And the Jury ſay, 
That the Tenements in the Declaration and the Tenements 
in the Jndentures of 25 and 26 Septemb. 7 Car. 2. and aſfo 
in the ſaid Tf dated 9 Apr. 20 Car. 2. ate the ſame. And 
that the ſaſd William Dormer, now Defendant, and William 
Dormer the Nephew, named in the {aid (ſill, are the ſame, 
And that the ſald William Dormer, now Defendant, Nephew 
ol the ſaid William Dormer the Teſtato2 did obſerve and fulfil 
all the Agreements in the ſaid TUliltl mentioned, and that the 
ſaid Frances Dormer dyed in Apr. 22 Car, 2. And if upon the 
whole Matter the Deviſe be a Revocation of the Ates in the 
— „ they find fo2 the Defendant, otherwiſe fo2 the 
Naintiff. 

Welt fo2 the Plaintiff. That the Till is no Revoca- 
tion of the Ales, becauſe the Mozds (By expreſs Words) 
exclude all implicite Revocations 3 fo2 every Revocation muſt 
purſue the Power, fo2 an Eſtate at Common Law could not 
be undone without an Entry, Coke upon Litt. 237. a. and 
10 Co. 144. Scroops Caſe, and Hob. 312. Tibbot verſus Lee 
come not to this Caſe, noꝛ Framptons Caſe Moor 736. Folu 33.6 

Serjeant Croke faz the Defendant. The Interpeetation®*® /**- 
of Powers of Revocation have been always fa be- 
cauſe Eſtates of Inheritance depend thereupon. Here the Mill 
is a Revocation, becauſe when two Aas cannot conſit, the 
later is a Revocation of the foꝛmer. Jn ſome things the 
Dono? oz Feoffo2 ſhall bind a Power to Circumſtances, as 
fo2 a Deed to be executed befoze thꝛee Nlitneſſes, &c. But 
where there is only a general Expreſſion, the later Ac ſhall 


fatisfie thoſe general Moꝛds. 
As fo2 Anthozities, 1 Cr. 472. Jones 392. Snape verſus 
Turton, Scroop's Caſe, and Framptons Caſe, and Kib- 


bot verſus Lee. Latch. 24. Harding verſus Warner. Power 
of Revocation upon tender of Rings, ipſo declarante, that 
he intended to make void the Ales. There were two againſt 
two, Noy 79. Jones 134. Palmer 429. 2 Roll. Rep. 393. 

Judgment was afterwards given, that the Power of Revs- 
cation was well executed. 


Liſte 
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Liſle verſus Grey. Ante. 27 G. 


Erjeant Mainard fo2 the Plaintiff in the TUrit of Erroz, 
8 The Mods, And fo ſeverally and reſpectively to every 
of the Heirs Male of the Body of the ſaid Edward Liſie can: 
not be intended to the Sons as Purchalozs, but the Mods 
ought to be conſtrued accozding to the Rules of Law. 

Holt fo2 the Defendant much to the ſame purpoſe with 
Sir Creſwel Levins. 

North Chief Juſtice. Þeir Male is the deſcription of the 
perſon, and the Nozd So is intended onwards, and not in 
itke manner. Adjornatur. Vid. poſt. 


Ralph Dutton Eſquire, and Grizil his Wife, Plain- 
tiffs, Nevil Pool Eſquire, Defendant. 


In B. R. Hill. 28 & 29 Car. 2. Rot. 1123. 


N Treſpaſs upon the Caſe, The Plaintiffs declare, That 
whereas Sir Edward Pool Knight, Father of the ſaid 
rizil was poſſeſſed and lawfully intereſſed of and in certain 
Timber Trees growing in a certain Park called Oakſey-Park 
in Wiltſhire, x May 26 Car. 2. fntended to cut down and ſell 
the ſame to raiſe Poztions fo2 his Childzen, of which ſaid Jn- 
tention the laid Oefendant having Notice, he the laid De- 
fendant then at Sherborn in the County of Glouceſter in con- 
ſideration that the ſald Sir Edward at the Defendants ſpe⸗ 
cial inſtance and requeſt would fozbear cutting the ſatd Trees 
did pꝛomiſe the ſaid Sir Edward, that he the ſald Defendant 
would well and faithfully pap to the laid Grizil 1000 l. And 
the Plaintiffs in fac ſay, that the ſald Sir Edward after the 
making the ſaid pꝛomiſe did not cut any of the ſaid Trees, 
and pet the Defendant did not pay the ſaid Grizil whilſt he 
was ſole, no2 the laid Sir Ralph and Grizil, oz either of them 
after their Marriage the ſaid 1000 l. though thereunto re- 
queſted, Ad damnum 1000 l. Upon Non Aſſumpſit pleaded, 
and Uerdic fo2 the Plaintiff, and Damages 1000 1. and Judg⸗ 


ment; the Defendant bzings a (Urit of Erroz, and aſſigns 
the general Erroz. 


Holt 
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Holt fo2 the Plaintiff in the Crit of Erroz, The Pꝛomile 
is made to Sir Edward Pole, and the Anion is bzought by 
Griſil and her Þusband, to whom the payment was agreed 
to be made, which ought not to be, 3 Cro. 369. Jordan ver: 
ſus Jordan 619 and 652. Levet verſus Hawes, 849 and 881. 


Rippon verſus Norton, Roll Abr. 1. 31. pl. 6. and 30 pl. 3. 


Archdales Caſe. A pomiſe to pay BYony to the Attomp of 
A. the Action may be bzought by A. o2 his Attozny, Latch 206. 
Legats Caſe. | 

Pollexfen fo2 the Defendant in the TUrtt of Erroz. The Action 
is maintainable by the Party to whom the Pꝛomiſe was 
made, 02 to the Ceſtuy que uſe, the Pꝛomiſe was indifferently, 
Roll Abr. r. 31. Z. pl. 8. Oldham verſus Bateman, Stile 269. 
Starkey verſus Mills, and of this Opinion were all the Juſtices 
and Barons; and Judgment was affirmed, 2 Co. 47. a. pl. 175. 
Sprat verſus Agar. M. 1658. B. R. 


Knight verſus Peachy and John Freeman. 


Rroz to reverſe a Judgment in B. R. in an dation of 
Covenant, wherein the Plaintiff declares againſt the 
Defendants as ſurviving Executozs of Michael Knight deceaſed; 
fo2 that whereas one Peter Wood was ſeiſed of a Toft, &c. 
in London, in Fee, whereon a Beſlitage ſtood, called the Tal- 
lowchandler, 4 March, 22 Car. 2, demiſed by Indenture the 
ſame to one William Ginger, from Lady-day then following, 
fa: 51 years, who entred and became poſſeſſed; That the 
ſaid William Ginger, 1 Sept. 22 Car. 2. built a new Meſſuage 


upon the ſaid Toft, and 8 Sept. 22 Car. 2. by Jndenture de- 


miſled the ſaid Meſſuage, &c. to John Web, from Michaelmas 
following, fo2 twenty one years, at 231. Kent Sterling 3 
and the ſaid John Web, fo2 himſelf, his Erecutozs, Admint- 
ſtratoꝛs and Aſſigns did covenant to pay the Rent, and to 
repair the Pꝛemiſes, and entred and became poſſeſſed 5 and 
1 December 23 Car. 2. granted and aſſigned the (aid Pie⸗ 
miſes to the ſaid Michael Knight, and all his Eſtate and 
Term therein, who entred and became poſſefſey ; and 2 Dec. 
24 Car. 2. made his Mill, and the Defendants and one Tho- 
mas Read deceaſed, his Erecutozs, and died. That the Te⸗ 
fendants took upon them the Execution of the ſaid Tlill, and 
entred, and became poſſeſſed, That the ſatd William Ginger 
by Indenture dated 20 June, 25 Car. 2. granted all the — 
miles, 
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miſes, and all his Eſtate therein to the (aid William Peachy 
the Plaintiff, to which Gzant the Defendants, &c. did at- 
tozn, by reaſon whereof the Plaintiff became poſſeſſed of the 
Keverſion of the laid Meſſuage fo2 the reſidue of the laid 
twenty one years. Thar the ſafd Thomas Read died 1 March 
1673. and 84 J. fo2 three years, ending at Michaelmas laſt, 
was behind, and ſome Repafrs wanting; and lo the Deken⸗ 
dants have bzoken their Covenant ad damnum 200 I. 

The Defendants plead, that after the making the ſaid Jn: 
denture of demiſe and grant, and aſſignment by the laid John 
Web to the ſaid Michael Knight, and after the ſaid Gzant and 
Aſſignment to the Plaintiff, and befoze any part of the Rent 
of 431. was behind, viz. 10 October, 25 Car. 2. The De: 
tendants aſſigned the Pꝛemiſes to one Evan Powe], of which 
the Plaintiff had notice. The Plaintiff replies, That the 
ſaid Aſſignment was made by Fraud and Covin between the 
fatd Defendants, and the (aid Evan Powel to defraud the (aid 
Plaintiff of the Rent akozeſaid. To which Replication the De⸗ 
fendants demurred, and Judgment was given in B. R. fo} 
the Plaintiff; and the Defendants bzought a TUrit of Erroz, 
and aſſigned the general Erroz. And Serjeant Weſton fo? 
the Plaintiff in the Writ of Erroz, That cannot be ſaid to be 
by Fraud, which the Law allows to be done; and here the 
Aſſignees are not reſtrained from aſſigning, and therekoze the 
Aſſignment cannot be laid to be by Fraud generally; but ſome 
particular Fraud ought to have been alledged as perception of 
Rents, continuance in Poſſeſſion, 8c. Foz in all Caſes where 
the thing ſtands indifferent to be fraudulent oz not, there 
Fraud cannot be pleaded generally, but the ſame muſt be ſet 
foth in particular, Plowd. 46.b. Mich. 9 H. 6. 41. cited there. 

Pollexten and Holt fo the Defendant, in the UUrit of Erroz. 
It Fraud cannot be generally aſſigned here, a Landlozd can 
never be ſure of his Rent, fo2 he cannot tell upon what Terms 
his Leſſee aſſigns the Tenements, 

Jn caſe of a Recovery by default, Fraud may be generally 
alledged, as in Wimbiſh and Talbois Caſe, Plowd. 47. but if 
after a Uerdia, there it muſt be ſpecially alledged; and I rc- 
ſhams Caſe, 9 Co. 110. a. the Reſolution there is direct fo? 
this Caſe, and afterwards the Parties agreed. 


Bambridge 
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Bambridge verſus Bates, Cuſhee and Date. Middleſex. 


Reſpaſs fo2 bꝛeaking the Plaintiffs Houſe at the Parich 

of St. Mary Matfellon alzas White- chappel, and taking 

away his Goods, and names them ad damnum 150 l. The 

Defendants plead Mot Guilty, and the Jury find a Special 
Uerdia, viz. 


That by an Ac of Parliament 12 Car, 2. cap. 23. twas en- 
acted, That from and after the 25th day of December 1660. 
there ſhall be throughout your Majeſties Kingdoms of England, 
Dominion of Wales, and Town of Berwick upon Tweed, raiſed, 
levied, collected and paid unto your Majeſty, during your Life, 
for Beer, Ale, Syder, and other Liquors herein after mention- 
ed, the ſeveral Rates, Impoſitions, Duties and Charges therein 
after expreſſed, and in manner and form in the ſaid Act fol- 
lowing 3 viz. That all Common Brewers of Beer and Ale ſhall 
once in every Week, and all Inn-keepers, Ale-houſe-keepers, 
Victuallers, and other Retailers of Beer, Ale, Syder, Perry, 
Metheglin, Strongwater, brewing, making or retailing the 
ſame, ſhall once in every Month make true and particular En- 
tries at the Office of Exciſe, within the limits of which the 
ſaid Commodities and Manufactures are made, of all Beer, 
Ale, Perry, Syder, Metheglin, Strongwater, or other the Li- 
quors aforeſaid, which they or any of them ſhall brew, make 
or retail in that Week or Month reſpectively, as aforeſaid ; 
And that all ſuch Common Brewers who do not once a Week 
make due and particular Entries ſhall forfeit 5 J. and that every 
ſach Inn-keeper who doth not make true and particular En- 
tries once a Month 5 1. And that every Ale-houſe-keeper, 
Victualler, and other Retailer, who doth not once a Month 
make due and particular Entries ſhall forfeit 20 4. And that 
every Common Brewer who ſhall not pay, and clear off with- 
in a Week after he made his Entry, or ought to have made 
his Entry, as aforeſaid, ſhall pay double the value of the Duty; 
And that every Inn-keeper, Ale-houſe-keeper, Victualler, or 
other Retailer who ſhall not pay and clear off within a Month 
after he made his Entry, or ought to have made his Entry, as 
aforeſaid, ſhall pay double the value of the Duty; the faid 
reſpective Forfeiture to be levied upon their Goods and Chat- 
tels in ſuch manner and form as hereafter in this Act is or- 
R r dained 
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dained and directed; And that all Forfeitures and Offences 
made and committed againſt this Act, or any Clauſe or Ar- 
ticle therein contained, ſhall be heard, adjudged and deter- 
mined by ſuch perſon and perſons, and in ſuch manner and form 
as hereafter in and by this Act is directed and appointed, that is 
to ſay, All ſuch Forfeitures and Offences made and committed 
within the immediate Limits of the chief Office in London 
ſhall be heard, adjudged and determined by the ſaid chief 
Commiſſioners and Governors of Exciſe appointed by his Ma- 
jeſty, or the major part of them, or by the Commiſhoners for 
Appeals, and regulating of this Duty, or the major part of them 
in caſe of Appeal, and not otherwiſe ; And all ſuch Forfei- 
tures and Offences made and committed within all or any of 
the Counties, Cities, Towns or Place within this Kingdom, 
or Dominion thereof, ſhall be heard and determined by any 
two or more of the Juſtices of the Peace reſiding near to the 
place where ſuch Forfeitures ſhall be made, or Offence com- 
mitted; and in caſe of negle& or refuſal of ſuch Juſtices of 
the Peace by the ſpace of fourteen days next after complaint 
made, and notice thereof given to the Offender, then the 
ſub-Commiſfioners, or the major part of them, appointed for 
any ſuch City, County, Town or Place, ſhall, and are hereby 
impowred to hear and derermine the ſame, and if the party 
find himſelf agrieved by the Judgment given by the ſaid ſub. 
Commiſſioners, he ſhall or may appeal to the Juſtices of the 
Peace at the next Quarter Seſſions, who are hereby impowred 
and authorized to hear and determine the fame, whoſe Judg- 
ment therein ſhall be final, which ſaid Commiſſioners for Ap- 
peals, and regulating this Duty, and the chief Commiſſioners 
for Exciſe, and all Juſtices of Peace and ſub-Commiſfioners 
aforeſaid, reſpectively, are hereby authorized and ſtrictly en- 
joyned and required upon any Complaint or Information ex- 
hibited and brought of any ſuch Forfeiture made, or Offence 
committed contrary to this Act to ſummon the party accuſed, 
and upon his Appearance, or Contempt to proceed to the Ex- 
amination of the Matter of Fact, and upon due proof made 
thereof, either by the voluntary confeſſion of the party, or by 
the Oath of one or more credible Witneſſes (which Oath they 
or any two or more of them have hereby power to adminiſter) 
to give Judgment and Sentence according, as in and by this 
Act is before ordained and directed, and to award and iſſue 
out Warrants under their Hands for the levying of ſuch For- 
feitures, Penalties and Fines as by this Act are impoſed for any 
ſuch Offence committed upon the Goods and Chattels of the 
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Offender, and to cauſe ſale to be made of the ſaid Goods 
and Chattels, if they ſhall not be redeemed within fourteen 
days, rendring to the party the overplus if any be, and for 
want of ſufficient Diſtreſs to impriſon the party offending till 
ſatisfaction be made, and that all parts of the Cities of London 
and Weſtminſter, with the Borough of Southwark, and the ſe- 
veral Suburbs thereof, and Pariſhes within the Weekly Bills 
of Mortality, ſhall be under the immediate care, inſpection and 
management of the ſaid Office, and that if any perſon or per- 
ſons ſhall at any time be ſued or proſecuted for any thing by 
him or them done or executed in purſuance of this Act, he or 
they ſhall and may plead the General Iſſue, and give this Act 
in Evidence for his defence, and if upoa a Tryal the Verdict 
ſhall paſs for the Defendant or Defendants, or the Plaintiff or 
Plaintiffs be Non-ſuited, then ſuch Defendant or Defendants 
ſhall have double Coſts to him or them awarded againſt ſuch 
+ Plaintiff or Plaintiffs. | 

That this Act was confirmed 13 Car. 2. eap. 7. 


That 22 and 23 Car. 2. cap. 5. It was enacted as followeth, 
VIZ. 

That from and after the 24th day of June 1671. there ſhall 
be throughout your Majeſties Kingdom of Englaud, Dominion 
of Wales, and Town of Berwick upon Tweed, raiſed, levied, 
collected and paid unto your Majeſty, your Heirs and Suc- 
ceſſors during the ſpace and term of fix years, from the 24th 
day of June aforeſaid, and no longer for Beer, Ale, Syder and 
other Liquors herein after expreſſed by way of Exciſe, over 
and above all other Duties, Charges and Impoſitions by any 
former Act and Acts, ſet and impoſed in manner and form fol- 
lowing, That is to ſay, inter alia, For every Gallon of Low 
Wines, of the firſt extraction, made of any kind of imported 
Wine or Syder, or other Materials imported, to be paid by 
the Maker or Seller. 2. And that every the Common Brewers 
and Retailers of Ale and Beer, and all and every other perſon 
and perſons liable to and chargable with the pain of any Ex- 
ciſe, or new Impoſt upon Beer, Ale or other exciſable Liquors, 
by virtue of any former Law of Exciſe now in force, ſhall 
alſo be liable to, and charged with the payment of the addi- 
tional Rates and Duties hereby impoſed, which ſaid additional 
Rates and Duties ſhall be collected, levied and paid in the 
ſame manner, and the ſame perſons liable to, and chargable 
with the pain thereof, ſhall in caſe of negle& or default of 
entry or payment, or in caſe of any other negle& or offence 
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tending to defraud his Majeſty, or any of his Officers, Farmers 
or Collectors of the Duties or Rates hereby impoſed, be alſo 
ſubject to the like Proceedings, Judgments and Executions, and 
ſhall likewiſe incur the ſame Penalties, Fines and Forfeitures 
as he or they, his or their Heirs and Executors or Adminiſtra- 
tors {ſhould or might have been ſubject to, or ought to have 
incurred for the non-payment of any former Duty of Exciſe, 
or for the like Offence committed againſt any former Law of 
Exciſe now in force; and that all Forfeitures and Offences 
made and committed agamſt this Act, or any Clauſe, Article or 
Sentence herein contained; And all Appeals ſhall be heard, ad- 
judged and determined by ſuch perſon and perſons, and in 
ſuch tnanner and form as the like Forfeitures and Offences 
againſt the former Laws of Exciſe are thereby appointed to be 
heard and derermined, and not otherwiſe ; And moreover, 
that all Commiſhoners, ſub-Commiſhoners of Exciſe, all Com- 
miſſioners of Appeals, Juſtices of Peace, Conſtables, and other 
Officers and Miniſters whatſoever, ſhall have, uſe and exerciſe 
the ſame Juriſdiction, Power and Authority, whether it be judi- 
cial or miniſterial for the better ordering, collecting, levying and 
ſecuring the Duties, and the additional Rates and Duties hereby 
impoſed, as he or they could have had, uſed or exerciſed for the 
better ordering, collecting, levying or ſecuring any former Ratcs 
or Duties of Exciſe whatfoever ; And that all Fines, Penalties and 
Forfeitures which ſhall be incurred by reaſon of any Offence com- 
mitted againſt this Act ſhall be imployed, one moiety thereof to 
the aſe of the Kings Majeſty, his Heirs and Succeſſors, another 
moiety thereof to him or them that ſhall or will inform or ſue for 
the ſame; and alſo, that if any perſon or perſons ſhall at any 
time be ſued or profecuted for any thing by him done in purſu- 
ance or execution of this Act, he and they ſhall and may plead 
the General Iſſue, and give this Act in Evidence for their defence, 
and if upon Trial a Verdict ſhall paſs for the Defendant or 
Defendants, or the Plaintiff or Plamtiffs be non - ſuited, then 
every ſuch Defentlant or Defendants ſhall recover his or their 
double Coſts. 


That by another Ac of Parliament 29 Car. 2. Jt is enacted, 
That from and after the 24th day of June 1677. there [hall 
be throughout your Majefties Kingdoms of England. Domi- 
nion of Wales, and Town of Berwick upon Tweed, raiſed, le- 
vied, colle&ed and paid unto your Majeſty, your Heirs and 
Succeſſors during the ſpace and term of three years, from the 
24th day of June aforeſaid, and no longer, for Beer, _ 
Sy cr 
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Syder and other Liquors herein after expreſſed by way of 
Exciſe, over and above all other Duties, Charges and Impo- 
ſitions by any former Ad or Acts ſet or impoſed in manner 
and form following, viz. (inter alia, ) For every Gallon of 
Low Wines, of the firſt extraction, made of any kind of im- 
ported Wine or Syder, or other Materials imported to be paid 
by the Maker or Seller. 2. And that the ſeveral Rates and 
Duties of Excife upon Beer, Ale and other Liquors, ſhall be 
raiſed, levied, collected and paid unto your Majeſty, your 
Heirs and Succeſſors during the ſpace and term of three years, 
as aforeſaid, and no longer, in the fame manner and form, 
and by ſuch Rules, Means and Ways, and under ſuch Penalties 
and Forfeitures as are contained, mentioned, expreſſed and di- 
rected in the before recited Act of Partiament of 22 and 23 Car. 2. 
That the Plaintift at the time of the Treſpaſs, and fo2 3 years 
befoze was, and continued a Common Diftiller, of Strong 
waters at Wappiog in Middleſex, within the Juriſoicion of the 
chief Commiſſioners of Exciſe, and Kuring all the time afoze- 
ſaid, did ererciſe the Art and Yiſterp of a Distiller of Strong- 
waters, and did extrag a certain Low me of the firſt ex⸗ 
traction, That one William Hall Gent. within the time afoze- 
ſatd, viz. 2 Nov. + Car. 2. at the Puncipal Capital Office of 
Exciſe, in the ,-ariſh of Saint Peter the Poor in London, 
did erhibit befoze the chief Commiſſioners aud Goveruozs: of 
the Exciſe, an Inkonnatiau as well fox the King as £2 him- 
ſelf, that the Plaintiff being a Diſtiller and Baker of Strong- 
waters, and of Low Mines within the Juriſdiction of the 
ſaid Dffice, between 23 Auguſt 29 Car. 2. and 24 September 
fofowing, being one Month, made 5880 Gailons of Low 
Wines of the firſt extracion of Syder, oz other Paterials 
impozted, and did not pay the Excite due fo2 the ſame, con- 
trary to the fozm of the Statute in ſuch caſe made and pꝛo⸗ 
vided. To which Inkonnation the Plaintiff appearen, aud plead- 
ed Not Guilty. And lo far it pzoceeded, that 13 November, 
29 Car. 2. the Commiſſioners pꝛoceeded to the examina⸗ 
tion of the Batter afozeſaid, and thereupon it did appear by 
the Oath of credible CAttneſſes, that the Plajntiff had with- 
in the time afozeſatv made 5880 Gallons of Low CUines of 
the firſt extraction of Materials impozted, and had not paid 
the Exciſe due fo2 the fame, and thereupon the (aid Commiſ⸗ 
ſioners did adjudge that the Plaintiff ſhould fozfeit 98.1. being 
double the value of the (aid Low Wines, to be levied af;his 
Ooods and Chatteis. That 
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That 18 December, 29 Car.2. the ſaid Commiſſioners, at the 
Pꝛoſecution of the ſaid William Hall, made their (Warrant to 
the Defendants, being Meſſengers belonging to the (aid Df: 
fice, reciting the Judgment afozeſaid, and by which the ſaid 
Commiſſioners did authozze and require the Oefendants, in 
his Majeſties Name, immediately to enter into the ]-latn: 
tiffs Houſe and Oiſtillatoꝛy, and to levy by wap of Diſtreſs, 
the laid Sum of 98 J. of the Goods and Chattels of the 
— and the ſame Goods to be dilpoſed accowing to the 
ſaid Ac. 

That the Defendants purſuant to the ſaid (Uarrant, 10 Jan. 
mentioned in the Declaration, did enter into the Plaintiffs 
Douſe, and did take the Goods in the Declaration mention. 
ed, fo2 the fafo 98 l. and that the ſame are not ſufficient to 
anſwer the ſaid Sum of 98 1. 

That there: are Dꝛegs of Sugar, called Molaſſes, made 
beyond Sea, which are bzought into England, 

That there are Molaſſes which are made in England. 

That the Low TUines in the Inkozmation, and Judgment 
ſpecified, were extracted from the Molaſſes, which were ertrac:- 
ed and made in England from Sugar impoꝛted from beyond the 
Seas, and divers other Engliſh Materials. 

That the Sugars from which the Wolaſſes of which the ſaid 
Low Mines were extraded, were ten times of moze value 
than the reft of the Materials which were uſed by ſeparation of 
the afozeſaiv Molaſſes from the Sugar afozeſatd. 

That the Molaſſes can never be made Sugar again. 

That the Plaintiff in making the laid Low ines doth 
uſually add ſeven Þogſheads of TUaſh, in which are put one 
Quarter of Malt, and twelve Hogſheads of Mater to pꝛoduce 
the Extract of 2co Gallons of Low Mines. 

That the pꝛincipal Spirit of that extracion is pꝛoduced from 
the Molaſſes. But whether upon the whole matter the De- 
fendants be Guilty oz no? the Jurozs ignorant, & petunt ad- 
viſamentum Curiz. 


Williams fo? the Plaintiff. The queſtion is, Whether Mo⸗ 
laſſes be an impoꝛted Material within the Statute of 29 Car. 2. 
1. This Ac is entituled a free Gift of the Commons in 
Patliament, without any recompence moving from the Crown, 
— — ought to be erpounded beneficially foz the 
eople. 


2. 'Tis 
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2. 'Tis a new Charge and Jmpoſition upon the Subjec, 
and odious to the People by way of Exciſe. 

3. Tis found that Molaſſes made in England is uſed in 
making of Low Wines, and tis found that this Low Uine 
is made of theſe Molaſſes. 

The A diſtinguiſhes between Low Mines made of Fozein 
Polaſſes, and Tine made of Engliſh Materials. 

No Low UUine is made of Engliſh Material alone. 

Materials here are intended immedate Materials, viz. The 
Polaſſes which are Engliſh. 

Object. Materials ſhall be ſuch as compꝛehend the pꝛincipal 
part in value. | 

Reſp. The Bulky part is the Materials, and not the value; 
and here the Lump is the Quarter of Malt; as Engliſh Cloths 
are ſo called if they be made of Engliſh Cloth, though there 
be French Lace upon them of double the value. 

And the material cauſe is that which is immedſate, as Cloth 
is the material cauſe of a Garment, not the Mool. 

And twill be a hard conſtruction to put upon the Trade of 
Diſtillers, who are numerous; and yet the whole Rent re- 
ſerved upon the Duty from them to the Farmers is but 50 1. 
per annum, which would be 50001. if they ſhould be ſaid im- 
pozted Materials, and twould not be wozth their Labour, if ſo, 
and multitudes would be undone. 


Ward fo} the Defendant. There are two queſtions, 
1. Ik an Action of Treſpaſs will lie againſt the Officers, be: 
cauſe they acted by Authozity from the Commiſſioners of Ex; 
ciſe, who have Juriſdicton of the Cauſe, and ought not to be 
queſtioned here? 
2. {Uhether the Duty be due here to the King. 
1. Jt doth not lie, 8 Co. Dꝛ. Bonhams Caſe, 10 Co. the 
Caſe of the Marſhalſey, And when a Man aas as Judge he is 
not queſtionable, 1 Cr. 341. Pidgeons Caſe, And the Plaintiff 
ought to have bzought his Appeal, and not an Action of Tre- 
8. 
Object. Mich. 19 Car. 2. Terry verſus Huntington. avdv. , G e 
Reſp. The queſtion there was, TUhether the Liquozs were 1 0 
Strong waters 'perfectly made? and the Jury found again 
the Fact, and ſo the Commiſſioners had not Juriſdiction, 
To the 2d. Pere is a Duty due foz thele Low TUines., 


1. They 
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1. Thep are made of Materials impozted, viz. Dzegs of 
Sugar and Lees of Wine, which are not Engliſh, and though 
Engliſh Materials are added, that alters not the Caſe, becauſe 
tis found that all the Engliſh Ingredients together, without 
theſe Materials, would not have made theſe Low Wines, & 


ubi major pars ibi totum. In the Caſe of Aulnage, which is 


only foz Toollen Cloth; pet reſolved that Linſey TUoolſep 
pays Aulnage, though but part Wool. 

Apon the Statute of Tillage, the majo2 part gives the deno⸗ 
mination, when Patices of Cozn exceed ſuch a value; the com- 
mon pꝛice regulates that Statute. 

Croons Caſe, Infozmation upon the Statute of 22 Car. 2. 
the laſt Clauſe thereof, which ſays, That all TUines remain- 
ing in ſtoze ſhall pay the Duty. The Defendant there im⸗ 
potted TUines in 1666. and ſo the Mines were not remain⸗ 
ing in ſtoze, becauſe impoꝛted befoze the Act ; and yet reſolved 
that they ſhall pay; and ſo agreed in a Writ of Erro2 by Hales 
and Vaughan. St. Hills Caſe, Impoztation of CUheat-meal 
was within the Statute of Tillage. 

As to the reſervation of the Kent to be but 50 1. tis not 
kound in the Uervia, Adjornatur. Poſt. 


Memorandum, In September 1679. Francis Barrel Serjeant at 
Law, who had been a Reader of the Mzddle-Temple, died in 


Kent, 


Memorandum, October 22. Sir William Jones Knight, At- 
torny General, ſurrendred up his Patent, and I took the Ac- 
knowledgment thereof; and ſo the Place of Attorny General 
became void, by leave from his Majeſty. And afterwards 
about October 25. Sir Creſwel Levins Knight was made Attorny 


General. 


By the Stat. of 26 H. 8. cap. 3. The Revenue of the Firll⸗ 
fruits and Tenths of the Clergy was granted to the Crown, 
and the ſeveral Biſhops were thereby appointed Colleaoꝛs 
thereof in their reſpective Dioceſs.. The Auditoz was to 
make up their reſpective Accompts, which were by him tran(- 
mitted into the Office of the Pipe, accozding to the courſe of 
the Exchequer, where the Biſhop had his Quierus eſt, and 
where all Accomptants accomptable in the Exchequer have their 


Quietus 
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Qaetus eſt at this day. But the Audito2 was not thereby en- 
joyned to give the Biſhop a Duplicate of his Accompt; and 
it was needleſs then, becauſe he had his Quietus eſt from the 
Pipe, without Fee oz other Reward fo2 the (ame. 


By the Statute of 32 H. 8, cap. 45. That courſe was al- 
tered, and a Court of Firſt-fruits and Tenths was erected, 
conſiſting of a Chancelloz, Treaſurer, Attozmp and two Audt- 
toꝛs, who were to make up the Accomprs of that Revenue, 
and being fatriy ingroſſed, were to remain in the ſame Court as 
the Kings Recoꝛds, and not tranſmitted into the Pipe: But no 
Quietus eſt o Duplicate of his Atcompt was thereby enjopned 
to be made and given to the Biſhops. 


By the Statute of 7 E. 6. cap. 1. The Audſtozs were en- 
fopned to make fozth and give Duplicates of their Accompts 

at the reaſonable requeſt and coſt of the Accomptant, where- 
in the Biſhops were included, and accowvingly the Practice 
has gone ever ſince the beginning of Queen Elizabeth z and J 
never heard it was diſputed by any until the LEES 
York, when Biſhop of Carliſle, was pleaſed to call his Du⸗ 


plicate of his Accompt, a Quietus eſt, and ſo would pay no- 
thing fo? it. 


— 


Queen Mary by virtue of an Aa of Parliament made in 
the ſecond Seffion, in the firſt year of her Reign, cap. 10. 
by her Letters Patents diſſolves the ſaid Court of Firſt-fruits, 
and then creates a new Office and Dfficer, viz. The Re- 
membꝛancer of the Firſ-fruits and Tenths, who was to take 
all Compoſitions, and to enter all Accompts, and to make out 
all Pꝛoceſs againſt Non-ſolvents, and all Pꝛoceedings there- 
in, to be under the ſurvey of the Court of Exchequer. 


Jn the ſecond and third year of Philip and Mary, the 


Clergy were eronerated from payment of Firſt-fruits and 
Tenths. 


In the firſt pear of Queen Elizabeth, cap. 4. The payment 
of Firſt-fruits and Tenths was reſtozed to the Crown, and 
all things concerning the ſame that remained untaken away, 
the eighth of Auguſt, in the ſecond and third year of the 
ſaid Philip and Mary was then reſtozed and ſettled under the 
Survey and Government of the — but the c_ 

0 


_—_ 
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of Firſt fruits was not revived, fo2 that was diſſolved befoze 
the ſaid eighth of Auguſt, and the Remembzancer being then 
eſtabliſhed, continues to this dap in every degree, lozt 02 con- 
dition, as it was at oz befoze the eighth of Augult, in the 
ſaid ſecond and third year of Philip and Mary, at which time 
the Clergy were eronerated from payment of Firſt-fruits and 
Tenths. - 


The Arch-Biſhop requires Auditoꝛ Bridges to examine, ſtate 


and paſs his Accompts fo? the years 1675, 1676, and 1677. 


accoꝛding to the Method J conceive he has ſent up, which is 
not purſuant to the Auditozs Truſt, and would be pꝛejudicial 
to the King to the loſs of all Arrears owing by the Jncum- 
bents; fo2 in his State no Arrears of the Clergy are continued 
in charge. Mot underſtanding the true nature of thoſe Ac- 
compts, in that they relate not barely and ſimply to the Bt- 
ſhops Receipts and Papments, but to the whole Revenue of 
the reſpective Dioceſſes each Incumbent is thereby charged 
and diſcharged, And if no Arrears be continued in Charge 
upon the Incumbents, they all o2 any one of them map plead 
the Accompt made out in the Biſhops Mame (when entred 
upon Recozd) fo their diſcharge. 


F e117, 
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John Liſle verſus John Grey. Error out of B. R. 
EjeAment. Northumberland. 27 302. 


\HE Plaintiff declares of the Demiſe of William Liſle 

of four Meſſuages, twenty Acres of Land, two hun⸗ 

dyed Atres of Meadom, two hundzed Acres of Paſture, 

and thee hundzed Acres of Mooz in Acton, in the Pariſh of 

—— Upon Not Guilty pleaded, the Jury find à Special 
er 0 * 


That one John Liſle was ſeiſed in Fee of the Tenements in 
queſtion, and ſo ſeiſed 15 Auguſt, 15 Car. 1. by Indeature be- 
tween himſelf of the one part, and Jobs Robſor, and others, 
of the other part, for ſetling the Premiſes in his Blood; and 
in conſideration of the natural Love and Affection to thoſe 
to whom the Eſtates afterwards are limited, and for the ad- 
vancement of his Son Edward Liſle, covenants to ſtand ſeiſed, 
to the uſe of himſelf for his Life without impeachment of 
Waſte, the Remainder to the uſe of the ſaid Edward Liſte for 
his Life, the Remainder to the uſe of the firſt Son of the ſaid 
Edward, and the Heirs Males of his Body, ſo to the ſecond, 
third and fourth Sons, and ſo ſeverally and reſpectively to 
every of the Heirs Male of the Body of the ſaid Edward Liſte, 
lawfully to be begotten, and the Heirs Male of the Body of 
ſuch Heirs Male lawfully to be begotten, according to their 
Ages and Seniorities, and for default of ſuch Iſſue, to the uſe of 
William Liſle of Warkworth, Gent. for his Life, and after his de- 
ceaſe, to the uſe of his firſt Son in Tail Male, and ſo to his other 
Sons, the Remainder to the right Heirs of the Covenantor. 

Provided, That if it ſhall happen the ſaid Edward Liſle to 
die without Iſſue Male of his Body lawfully begotten, then 
the ſaid Covenantor and his Heirs ſhall ſtand ſeiſed, to the 
uſe, intent and purpoſe that they ſhall raiſe out of the Profits 
the ſeveral Sums of 100 l. a- piece for each, and every of the 


Sl 2 Daughters 
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of Firſt-fruits was not revived, fo2 that was diſſolved befoze 
the ſaid eighth of Auguſt, and the Remembzancer being then 
eſtabliſhed, continues to this dap in every degree, (o2t oz con- 
dition, as it was at oz befoze the eighth of Augult, in the 
ſaid ſecond and third year of Philip and Mary, at which time 
the Clergy were exonerated from payment of Firſt-fruits and 
Tenths. - 


The Arch-Biſhop requires Audito? Bridges to examine, ſtate 


and pals his Accompts fo? the years 1675, 1676, and 1677. 


accoꝛding to the Method J conceive he has lent up, which is 
not purſuant to the Auditozs Truſt, and would be pꝛejudicial 
to the King to the loſs of all Arrears owing by the Jncum- 
bents; fo2 in his State no Arrears of the Clergy are continued 
in charge. Mot underſtanding the true nature of thoſe Ac- 
compts, in that they relate not barely and ſimply to the Bi⸗ 
ſhops Receipts and Papments, but to the whole Revenue of 
the reſpective Dioceſſes each Incumbent is thereby charged 


and diſcharged, And if no Arrears be continued in Charge 


upon the Incumbents, they all o2 any one of them may plead 
the Accompt made out in the Biſhops Mame (when entred 
upon Recozd) fo their diſcharge. 
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John Liſle verſus John Grey. Error out of B. R. | 
Zjectment. Northumberland. 27% 302. 


E Plaintiff declares of the Demiſe of William Liſle 

of four Meſſuages, twenty Acres of Land, two bun- 

died Atres of Meadow, two hundzed Acres of Paſture, 

and thꝛee hundzed Acres of Booz in Acton, in the Partſh of 

— Upon Not Guilty pleaded, the Jurp find à Special 
er >, a % 


That one John Liſle was ſeiſed in Fee of the Tenements in 
queſtion, and ſo ſeiſed 15 Auguſt, 15 Car. 1. by Indenture be- 
tween himſelf of the one part, and Jobs Robſon, and others, 
of the other part, for ſetling the Premiſes in his Blood; and 
in conſideration of the natural Love and Affection to thoſe 
to whom the Eſtates afterwards are limited, and for the ad- 
vancement of his Son Edward Liſle, covenants to ſtand ſeiſed, 
to the uſe of himſelf for his Life without impeachment of 
Waſte, the Remainder to the uſe of the ſaid Edward Liſte for 
his Life, the Remainder to the uſe of the firſt Son of the ſaid 
Edward, and the Heirs Males of his Body, ſo to the ſecond, 
third and fourth Sons, and ſo ſeverally and reſpectively to 
every of the Heirs Male of the Body of the ſaid Edward Liſe, 
lawfully to be begotten, and the Heirs Male of the Body of 
ſuch Heirs Male lawfully to be begotten, according to their 
Ages and Seniorities, and for default of ſuch Iſſue, to the uſe of 

iliam Liſie of Warkworth, Gent. for his Life, and after his de- 
ceaſe, to the uſe of his firſt Son in Tail Male, and ſo to his other 
Sons, the Remainder to the right Heirs of the Covenantor. 

Provided, That if it ſhall happen the ſaid Edward Liſie to 
die without Iſſue Male of his Body lawfully begotten, then 
the ſaid Covenantor and his Heirs ſhall ſtand ſeiſed, to the 
uſe, intent and purpoſe that they ſhall raiſe out of the Profits 
the ſeveral Sums of 100 l. a- piece for each, and every of the 

S 2 Daughters 
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Daughters of the ſaid Edward Liſie, to be paid to the eldeſt 
firſt, and ſo in order, according to their ſeveral Ages; and the 
ſaid Johm Liſie had Iſſue Edward his eldeſt Son. 

1 March, 17 Car. 1. John Liſte dieꝗ ſo ſeiſed. 

Edward had Iſſue only a Daughter ſtill alive. 

30 September 1649. Edward made a Feoftment to the uſe of 
Thomas and John Forſter, and their Heirs, with Warranty againſt 
all Men. 

Hill. 1649. A Recovery was ſuffered wherein Ralph Forſter 
was Demandant, the ſaid Thomas and John Forſter Tenants, and 
the ſaid Life Vouchee, and he vouched over the Common 
Vouchee. 

1 May 1674. Edward Liſe died. without any. Iſſue, but his 
Duughter; That at his death all the Eſtates lichited by the In- 
denture of 18 Auguſt, 15:Car, 1. preceding the Limitation to 
lla Lift named in the ſaid Iadenture, -and now Leſſor of 
the Plaintiff, did end and determine. eee. 

The ſaid Williaw Liſe was Couſin of the whole Blood of 
the ſaid John Liſte. __ 

20 January, 28 Car, 2. VVilkam Liſle entred upon the Poſ- 
ſeſſion of the Defendants, and made the Leaſe to the Plaintiff, 
who entred and was poſſeſſed until the Defendants ejected him. 
And if for the Plaintiff,” for the Plaintiff, GS. 8 

And Judgment was given in B. R. foz the Plaintiff, and now 
the Defendants bing a Writ ol Erroz, | 
And J conceive Judgment ought to be reverſed. 


The fingle queſtion in this Caſe will be (ko; J do not 
think the Pꝛovilo which appoints the Daughters Potions will 
make any doubt, becauſe tis found in the Uerdia, That all 
Eſtates pzecedent to William Liſles Eſtate determined upon the 
death of Edward) Mhat Eſtate Edward Liſle had by virtue 
of the Jndenture of 15 Aut, 15 Car. 1. ko; if he had but an 
Eſtate fo2 Life, then the Judgment ought to be affirmed ; 
but if he had an Eſtate Tail, then the Judgment ought to be 
reverſed ; and J hold that he had an Eſtate Tail. 

There are but thzee Arguments that J can find, that can 
be urged why he ſhould have but an Eſtate fo2 Life, viz. 

1. The intent of the Covenantoꝛ. 

* That the wozd (Heirs) here muſt be taken foz Sons oz 
ues. | 
= 3 That Heirs Male here muſt take by way of a ſpꝛinging 


=» 


1. As 
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1. As to the firſt. That it was the intent of the Covenantoz, 
that the Heirs ale of Edward ſhould take bypurchaſe, ſeems 
apparent. 

1. From theſe words, fo, viz. as the four Sons, ſo every 
other Deir Male ſhall Have it. 

2. Severally and reſpectively, as they became in being. 

3. Ah ſhould but four Sons be named, had not the Cove- 
nanto2 intended that every other Don chould take by the lub⸗ 
ſequent wo2ds ? | 

4. Its pꝛovided that Edward ſhall have power to make pꝛo⸗ 
viſion koꝛ the Daughters, which needed not have been, if the 
Covenanto2 intended an Cſtate Tail. 

* To the Heirs Bale of ſuch. Heirs Male had been neep- 


6. To the Þeir Male arcoding to their Seniozty. 

All which vo chew that it mas the intent of the Covenantoz 
to have Edward to be but Tennant fo2 Life, and his Sons 
to take as Purchaſers; notwichſtanding which intent, vet if laren, ioconſt- 
ch intent cannot conſift with the Rules of Law, the Limita ent wih the 


executed by Livery and Setſin-to A. f02 ever, is but an cd, Ve. 
though the | Feoffo2 intended athermiſe, Doct. 2 ncen- 

go-to. the Executots, 55/r,;;,8 co. 

Lit. ſe&.740. Doct. amd gtud. lib.2. cap. 20. £.93/b. Ss a Feoff: 54- 

ment to A. upon condition, that .if he pay not B. a certain 

Sum, B. ſhall enter, yet B. cannot enter. 

And this holds as well in caſe of a Tile, as at the Tom: uſe governed 
mon Lam; tem befme the Statute. of 27 H. 8. after Ciſes had 5 fe Rules 
gained the Reputation of Inheritances diſcendible, the Com: 
mon Law direced the diſcent of them, and therefoze there was 
poſſeſſio fratris of a (ſe, as well as of Land, 5 E. 4. 7. 4 Co. 

22. a, 

Uſes are now reduced to the Rules of the Common Law, 3 cr0.856. 4: 
1 Co. 87. b. Corbets Caſe, 6 Co. 34. Fitzwilliams Caſe. _ 

A Feofiment to the uſe of A. and his Tſlues Male of his 
Body makes not an Eſtate Tail, Roll Abr. Tit. Eſtate 837. 

R. pl. 1 and 2. | 

And therefoze in aur Caſe it being expzeſly againg the 
Rule of Law, that where the Anceſtoz takes an Eſtate fo2 Life, 
and afterwards the Land is limited to him and the Peirs of 
bis Body (Heirs) ſhall be a wow of Limitation, 1 Co. 104.2. 
Shellies Caſe, Theſe wo2ds ſhall not be conſtrued acc 


to the intent of the Party, but accoming to the Kule of Law, 
| | 2 =_— 
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ond fo Edward wall be in ot an Eſtate Tail executed by 
virtue of theſe woꝛds. 


—  — 


Acirnot taken 2» As to the ſecond Argument. Mhere this Limitation is 
for Iſſue to the Deirs Male, that is, to his (Iſſues) Bale and ſo as 
much as (Sons. ) 
Husband, ſo True it is, In the Scripture Phꝛale tis ſomettmes taken, 
called 24 „ag, This is the Heir, let us kill him; and St. Paul, The Heir 
be the Fe whilſt he is a Child is under Tutors and Governors, and differ- 
ſor, 8 C0.73-4- eth not from a Servant. 
But in our Law tis never taken ſo, no not in a Mill. 
5 co.127.b6 In Foſter and Ramſeys Caſe, Mich. 1657. B. R. The Caſe 
Sundays Caſe. Was to this purpoſe, thus: Sir Robert Ramſey had Jſſue 
four Sons, Robert, Nicholas, John and George; Robert be: 
ing an Alien had only Daughters; Nicholas had Jfſue Patrick; 
Jobn by his CUti{ gives his Land to the Peit of his Bother 
Nicholas in Fee, Nicholas being then alive. Reſolved, Pa- 
trick the Son did not take; and yet in Common Impariance 
the eldeſt Son is called Þefr. 2. Jt might amount to a de⸗ 
ſcription of the Perſon, and to enure as an Erecutozww De: 
viſe; viz. To the Heir of mp Bzother Nicholas. 1. To the 
Perſon who ſhall be peir at the death or my Bother Ni- 
cholas; and yet reſolved ut ſupra: Foz the pzoper uſe of the 
wozd Heir, ts to make an Inheritance, 1 Co. 103. b. Shellies 
Cale. And ſhould the wozd Heir be” otherwiſe taken, and 
only as a deſcription of the Perſon, it would make ſtrange 
alteration, eſpecially in Wills. 
Now if this wow cannot be taken fo2 Son oz Jſſue in a 
_ much leſs in a Deed, which is contrived by learned 
dvice. 


Springing Uſes The third and Jaſt Argument is, That this Eſtate may 
enure to the Hetrs Male by wap of a Spzinging uſe ; as thus, 

To the Heirs Bale of Edward, that is, To ſuch others as 

ſhall be his Heirs Male of his Body, when they ſhall have a 

capacity ſo to take; and in the mean time, the Ale to fleep in 

„. {be Covenanto? ; and fo was Pibus & Mitfords Caſe in B. K. 
% 25 Car. 2. B. R. here the Caſe was thus. Upon a Special 
Uervia in Ejeament, Michael Mit ford was ſeiſed in Fee, and 

had Iſſue two Sons, viz. Robert by his firſt TUife, and 

Ralph by his ſecond Tife, whoſe name was Jane, and ſo be- 

ing ſeiſed by Jndenture, covenants to ſtand: ſeiſed, after the 

date of the ſald Indenture, To the uſe of the Heirs Male of 

his Body begotten on the Body of his ſaid Wife Fane, with a 
Remainder 
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Remainder to his own right Heirs. And the queſtion was, 
cUihether any Eſtate did accrue to the Son by the ſecond 
(Uife ? and adjudged that there did by way of a Spzinging 
dle. 

But J think there is good reaſon fo2 that Caſe, and pet 
not fo2 the Caſe in queſtion. Fo2 in that caſe, 'tis true the 
Covenanto? had all the Eſtate in him at and after the time 
of the Covenant, but it cannot be ſaid that he had an Eſtate 
fo2 Life, 02 any other particular Eſtate, and ſo tis not with- 
in the Rule of Shellies Caſe, But in our Caſe Edward Litle 
was ſeiſed fo2 Life (and ſo the Cerdict expꝛeſly finds it) and 
ſo within the Rule of Shellies Caſe directly. 

And ik this conſtruction ſhould be made, J cannot ſee in 
what caſe the Rule in Shellies Caſe will hold, fo2 all may be 
interpreted as Spzinging Uſes, and to lie in gremio Legis till 
there be a Son. And J take the Rule in Shellies Caſe to be 
a poſitive , of which there can no reaſon be given, but 
is a Land-mark by which other Caſes are bounded; and ſuch 
are many Rules in our Law, as why a Fine ſhould not be re- 
verſed fo2 non-age of the Conuſo2 but by inſpection during the 
non-age 3 and yet in a Common Recovery tis otherwiſe; ſo 
life and death are to be tried by Jury, yet the Life of the Pul⸗ 
band, in a Writ of Dower, is to be tried by Mitneſſes. 

But upon the whole matter, J take this Caſe to be the ſame 
with Lewes Bowles Caſe, and that here Edward had an Eſtate 
tail; and ſo Judgment ought to be reverſed. 


Murray verſus Eyton. Ante. C. . 


Aunders fo2 the Plaintiff, The ſole queſtion depends up- 
on the Fine and Conveyance levied and made by Charles 
Earl of Derby; and in this Caſe there are two Points. 

1. TUhether the pzivate Act of Parliament of 4 Jac. hath 
altered the Eſtate Tail granted by the Letters Patents of 
2 R. 3. and hath made it another Eſtate, oz hath altered it 
in ſome Accidents. 

2. Admitting that the Eſtate be altered, TUhether this new 
Eſtate be reſtrained from Alienation, by 32 H. 8. cap. 36. 

It appears upon the Gerdic, that Earl Charles received 
17001. fo2 the ſale of the Land. But the Land is of the 
value of 2000 l. per annum, and the Purchaſers have reint- 
burled themſelves at leaſt 40000 l. 


Bekoze 


J's yT./ 4- $0 
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Beloze J ſhall ſpeak to the firſt Point, J pzemiſe, 1. That 
the Reverſion of the Crown continues as it was at the time 
of the making of the Letters Patents. 2. If this Act of 4 ac. 
had not been made, the firſt Eſtate Tail could not Have been 
barred, 3. It the Eſtate Tail is not barred, then neither the 
Feoffment no2 Fine have made any Dilcontinuance, Co. lit. 3 3 5. a. 

And that the Ac of 4 Jac. hath not altered the firſt Eſtate 
Tail, J ſhall pzove, by anſwering ſome Objections already 
made, and then pꝛoduce Reaſons. 

1. Object. The firſt Eſtate had no Power to make Jointures 
to the Wives of them, o2 the Mives of their eldeſt Eſtates, 
which this Eſtate hath. 

Reſp. Jt doth appear that 'twas the intent that only a third 
part ſhould be ſo diſpoſed, which was no mo2ze than they ſhould 
have fo2 Dower, and (ome of the Lands are reſtrained from 
that Puviledge. 

2. Object. By the Letters Patents every of the Gzantees 
was Tenant in Tail, and might commit Waſte ; but ſo can- 


not Tenant fo2 Life by this Ag. 
. - Reſp. The omiſſion of that Puviledge doth not alter the 


Eſtate 3 fo? it the King gives Land upon Condition, that the 
Gꝛanta ſhall not commit Taſte, and afterwards an Ac of 
Parliament is made which releaſes that Condition, that doth 
not alter the Eſtate. So e contra, I an Act of Parliament ſhalt 
—— the Pꝛviledge of committing Waſte,tt doth not alter 
the Eſtate. 

3. Object. By the Letters Patents the Lands are to be 
_ by Service of Chtvalry, and now here will be no 

enure. 

Reſp. The Tenure doth not alter the Eſtate, becauſe tis 
but a Collateral Accident. 

4. Object. By the Letters Patents there was an entire 
Eſtate given; but here are ſeveral Eſtates fo2 Lite, and Eſtates 
Tail which are not entire. 

Reſp. Theſe Eftates are all the ſame in quantity, which 
they would have been without the Art, and its the ſame E⸗ 
ſtate as to duration; fo2 whatſoever Eſtates are here made, 
ariſe out of the Eſtate Tail, and the Reverſion is not touched, 
and that was the intent of the Act, as appears by the ſaving ; 
fo? the enacting part is, That the ſeveral Perſons ſhall have 
the ſeveral Eſtates under the ſavings following. And this 
MNivate Act hath cut that, which was but one entire Eſtate, into 
ſeveral pieces; and Co. lit. 37 2.b. The third Dbſervation _ — 

d 
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That if the King keeps the Reverſion, none of the meſne 
Cſtates can be barred; and ſo in Staffords Caſe, 

Object. If the Heir ſhall bzing a Formedon, he muſt count 
upon this Act of 4 Jac. and therefoze the Eſtate ariſes by that 
Ic, which is the Donoz. 

Reſp. The Þetr need not here bzing a Formedon, but may 
enter; but if he will admit Himſelf out of Poſſeſſion, he ſhall 
not count upon the Aa only, but upon the Letters Patents, 
and the Act allo; fo2 ſuppoſe the firſt Entail be ſpent, the 
king muſt count upon the Letters Patents in a Formedoa 
in Reverter. This 2d is not the Donoz, but the Crown; 
fo2 the Parliament cannot give, but by virtue of the Le⸗ 
8 Power Eſtates may be ſettled o2 changed, as in this 

aſe, 

There are ſome things to be obſerved, by which the intent 
of the Ac appears, that the Eſtate Tail ſhould not be altered, 
wherein there are Remainders to ſeveral Perſons, in oder, 
That (whereas befoze there was ſome diſpute who were firſt to 
take) all Perſons might be ſatisfied with the Dzder in this Act 
peſcrtbed, concerning the ſame. 

1. In the ſaving, there is Livery and Pumer Seiſin reſer- 
ved to the Crown, as if the Aa had not been made, which 
could not be if the Eſtates were new. 

2. Power to make Jointures fo2 Life, had an Epe to the 
firſt Eſtate Tail, fo2 there is a Power to bind the Jſlue, but 
not the Remainders; and ſo of Leaſes; but the King ſhould 
not be bound. 

The intent of the Parliament was to make a Settlement 
in the Family, and not to give the Parties power to Alien, fo? 
they intended by the ſaving to pꝛeſerve the Lands from Alte- 
nation, as if the Ac had never been made. 


As to the ſecond Point. That this Eſtate is p2eſerved by the 
Statute of 32 H. 8. cap. 36. By theStatute of 4 H.7. cap. 24. 
and befoze 32 H. 8. cap. 36. a Fine did not bar an ozdinary 
Eſtate Tail. True it is, that Co Lit.z72. is contrary, and that 
it did bar; but *tis but his Opinion, and he cites no Authozity 
fo2 it, and there are other Authonties againſt his Opinion. 
The Statute of 32 H 8. ſays, That there was diverſity of in⸗ 
terpzetation and expounding of that Statute, whether ſuch 
Fine ſhould bar the Iſſues in Tail; and ſo it appears by the 
Book of 19 H. 8. 6. which ſays, That the wozds of the Aa of 
4 H. 7. are ſatisfied by barring the Iſſues of Tneant in Fee- 
[imple ; and the Jſſues in Tail, thong in ſome W 
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vies, yet they claim paramount the Fine. And general woꝛdg 
in an Ac of Parliament do not compzehend an Eſtate Tail, 
as in the Caſe of Premunire, Co. Lit. 130. a. 11 Co. 63, Oz. Fo- 
{ters Caſe. 

Between 4 H. 7. and 26 H. 8. were between fozty and tifty 
years, and yet all that time no Eſtate Tail was foxfeiten 
fo2 Treaſon. Now what reaſon had the Judges to conſtrue 
the general wozds of 4 H. 7. that a Fine ſhall bind as well 
Pzivies as Strangers, that the Jflues ſhall be bound by a 
voluntary Act of the Tenant in Tail, and yet that he ſhall not 
fozfeit his Eſtate fo2 Treaſon, which is the higheſt Offence 2 
The wozds of Weſtm. 2. are, That he ſhall not have poteſta- 
tem alienandi, and that finis ipſo jure fit nullus. 4 be Fine 
was no bar to the Jſſues in Tail between 4 H. 7. and 32H. 8. 
and Br. Aſſurances 6, 19 H. 8. 6. Amongſt the Judges who 
were of another Opinion was Brook himſelf, which ſhews that 
either the Repozter was miſtaken, 02 my Lo2d Brock had re: 
traced his Opinion, which was ten years after the waiting 
his Abzidgment, and 1 Anderſon 46. pl. 118. 

Obſervations out of the Statute of 32 H. 8. it ſelf. 

1. There was diverſity of Dpintons in this Point. 

2. The wows are, Be it enacted (not declared) fo tis a 
conſtitutive, not a declarative Act, tis Introductivum novi Juris, 
non declarativum veteris, that Fines ſhall bar an Eſtate Tall. 

3. That the Fines heretofoze levied ſhall be a bar to the 
Eſtate Tail, which ſhews that the Statute of 4 H. 7. was 
too feeble to do it. . 

4. The third Pꝛoviſo, That the Act ſhall not extend to ſuch 
Fines as were then in (nit, by which it appears that there 
_ Recoveries of Lands in Tail of which Fines had been 
evied. 

5. The wozds of the Statute are, That this Aa ſhall not 
extend to Fines of Lands, whereof the Reverſion is in the 
King, but that every ſuch Fine (hall be of like fozce as it was 
02 ſhould be, if the Act had not been made. Oblerve the 
Statute of 34 H. 8. recites, that there was a great miſchief 
by this doubt fo2 a Recovery, but not by a Fine, which ſhe's 
that Fines were not uſed in ſuch Caſes. 

Serjeant Maynard fo2 the Defendant. The Eftate Tail is 
not extinguiſhed, but altered. The Points are, 

. TUhether here is any Eſtate within 34 H. 8. 

2. Befoze 34 H. 8. a Recovery did bar the Jſſite fn Tail, 
in caſe of an Adverfary TUrit; but the queſtion was of TUrits 
by conſent. Vide 10 Co. 43. b. That a Common Recovery 
barred in all Caſes. By 
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By this Act of 4 Jac. the firſt Eſtate Tail is clearly barred, 
and conſequently the Clog upon it that it could not be barred, 
is gone; and Earl Charles o; his Son ſhall not claim under 
the old Entail 3 lo that the queſtion now will be, Ilhether the 
Eſtates created by 4 ec. ſhall be within the Statute of 34 H. 8. 
And J hold that they are not, becauſe thoſe Eſtates do not 
iſſue out of the Reverſion belonging to the Crown, but only 
out of the old Entatl. hen a third Eſtate is to be raiſed out 
of the other two, it ſhall be ſaid to come out of each of 
them, accowing to their reſpective capacities to grant oz paſs 
the ſame, Treports Caſe. It the King and the Earl of Derby 
had joined in a Fine to raiſe an Eſtate Tail, the Earl had baen 
the Donoz. An Act of Parliament adds ſtrength to an Eſtate, 
but is directed by the Law, 8 Co. Barringtons Caſe. 

Object. Jt is an Eſtate created by Parliament, and that 
is the Donoz. 

Reſp. William Tenant in Tail is the Dono2,2 Co. 15. and 16. 

The reaſon why a Common Recovery did bar the Jſſue, 
was not becauſe it was a Common Aſſurance ; but becauſe at 
the Common Law every Recovery was a bar. And though 
the Statute of Weſtm. 2. cap. 1. is, that Tenant in Tail ſhall 
not alien neq; per factum nec feoffmentum, and a Recovery 
is not named; yet in the ſame Parliament cap. 4. Jf Tenant 
in Tail loſe by default, he ſhall have a Quod ei deforceat, 
which ſhews that a Recovery did bind befoze that Statute 3 
And at this day a Common Recovery bars a Tenant in Fee- 
ſimple, though there be no Tenant of the Freehold, and (a 
was 12 E. 4. Tartarums Caſe. And when a Recovery is had, 
it doth not appear to the Court but that it was grounded 
upon good Right; and tis incident to an Eſtate Tail to be 
barred by Common Recovery, Portingtons Caſe. 


To the ſecond Point. TUhether a Fine would bar the Iſſue 
befoze the Statute of 32 H. 8. There is no reſolution in the 
Cale of 19 H. 8.6. but Dyer 32. ſeems to make it a bar, and 
had not the Law been ſo, the Statute of 32 H. 8. would not 
have reſpected Fines that had been paſt, fo2 it would have 
been unjuſt to alter Eſtates paſt, contrary to what the Law 
was taken to be at the time of the paſſing them. 

Object. Notleys Caſe cited in Statiords Caſe, 8 Co. 78. a. 

Reſp. There is no ſuch Caſe to be found ; but there is a 
Caſe, 3 Cro. 595, and 612. Stratfield verſus Dover; TUhere 
Dilleiſo2 of Tenant in Tail, the Reverſion being in the 
Crown, levied a Fine and —_ ＋ Iſſue; but tis laid _ 

2 that 
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that the Caſe went off upon point of pleading, (but ſeems con: 
traty, 1 Cr. 430. by Jones Juſtice) But the Loꝛd Hob. 332 and 
333. taking notice of Notleys Caſe ſays, That to comprehend 
Fines within 34 H. 8. by the wozds, any other thing, was an 


oblique and invirea ſtrain, and therefoze all is granted upon 
Cr. 395. Adjornatur. 7p #- | 


Player verſus Vere. Ante. 60 


In Robert Sawyer contra. Object. This By. Law reſtraing 
Trade. 

Reſp. All Cuſtoms and By-Laws do reſtrain Trade one 
way oz other, as 5 Co. The Chamberlain of Londons Caſe, 
and 8 Co. Waggoners Caſe ; but this is not a Trade, but an 
Employment 3 as Pozters and Colemeters, &c. which are 
within the diſpoſition of the City. 

Object. This Power is to be exerciſed by Deputy. 

Reſp. The exerciſe of Power in all great Bodies ought to 
be delegated 3 and tis impoſſible otherwiſe to have it executed. 

Object. Taylors of Ipſwich's Caſe, and 1 Roll Abr. 364. 
Moor 576. | 

Reſp. Thoſe were Oꝛders to reſtrafn Trade by virtue of 
—ů Patents; but here is a general Cuſtom to make By⸗ 

8. 
* — Caſe of Pain and Houghton was upon this particular 
uſtom. | 

As to the Penalty, tis common to every By. Law; fo2 what 
may be pzobibited, may be pꝛohibiten upon a Penalty, 1 Roll 
Abr. 365. pl. 9. Edwards Caſe. 

But if the By-Law be naught fo2 the Fine, it may be god 
as to the other part of it. In every diſpoſal of the Places 
- — and Cole meters, a reaſonable Fine is re- 

r 

Conſider the Implopment and the Jerſons, and twill be 
_ reafonable that a ſtrianeſs ſhould be uſed moze than 

nary. 

Object. The Defendant is not within the Cuſtom, becauſe 
he is alledged to be a Citizen, 1 Bulſt. 11. Greens Caſe. 

Reſp. There was a pzivate Company of Butchers, and not 
like this Caſe, which is of all the City, where 2By-Laws will 
bind Strangers, as the Cuſtom of Fozein bought and Forein 
(old 3 (ale of an Þozſe by an Jnn-keeper fo his Beat, = þ 
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Object. 23 and 24 Car. 2. In this Court, Player verſus 
Dean; and in 24 Car. 2. R. Player verſus Bradnex. 

Reſp. The Objedion was made in Deans Caſe by Hale Chief 
Juſtice, That that By-Law was not fo? Þire 3 and ſo it went 
off; and 22 Car. 2. in C. B. Player verſus Hutchins. The Court 
was divided. E 

But admit that there is no ſuch Cuſtom, oꝛ that it be doubt⸗ 
ful, pet tis moze agreeable to Juſtice to grant a Procedendo, 
becauſe otherwiſe there would be a kailer of Juſtice, becauſe 
there is no other remedy to reſtrain theſe Cars, which will, 
when without number, annoy the Streets; and if a Procedendo 
be granted, then upon the Trial, the Cuſtom may be con- 
troverted, and found ſpecially. 

Pere Player cannot poceed in this Court, becauſe the 
Action here muſt be bzought in the Name of the Bayoz, Com- 
monalty and Citizens; but this By Law ozders the Action 
to be byought in the Bayozs Court by the Chamberlain, and 
fo2 this Caſe a Procedendo was granted in -Wilfords Caſe, 
Moor 403. pl. 538. ſo fo? calling a Moman Whore, 2 Roll 
Abr. 69. 1 Cr. 486. Adjornatur ad proximam Cur. 

Afterward it was argued fo2 the Defendant, That this Caſe 
differs from all Caſes of By-Laws made by other Co2poza- 
tions, in this, That we chan preſame primo intuitu, that this 
By - Lam is good, untii it ſhall de found upon examination 
defective, becauſe it is not a ByLaw made by a pivate 
Company foz managing their particular Affairs. Noz adly. 
by a Coppozation made up and conſiſting of a mall number 
of Men. Nox 3dly. by Men obſcurely educated and gkflful 
only in Trade and not in Laws. 78. 

But a By - Law made by the Body of the great and mo 
famous City of London ; a City known, where England is 
not ; a City which is well skilled not only in Trade of all 
ſoʒts, but in Learning likewiſe. =; 

And By-Laws of this nature made by the whole City, 
are made not only by the Low Payo2 and Aldermen, but 
alſo by the Common Council rep2efenting all other the Ci- 
tizens, attended and aſſiſted with the Recoꝛder, Councel at 
Law, and very many others Learned and well Bead, not 
only in the Laws of this Kingdom, but in all other Þuman 
Learning, 

So that he that will ſuddenly cenſure ſuch a By-Law with: 
out well wetghing it, and ſtrialy comparing it with the. Rules, 
whereby all By-Laws are to be examined, will undertaks a 
great Task, and with much difficulty (i at all) obtain a juſti⸗ 
fication from knowing Pen. And 
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And as Sir Francis Moor ſays in his Argument of Davenant 
and Hardics Caſe 583. All By-Laws are accommodated to the 
Utility and Advantage of the Place. And ſo a By-Law made 
in Newcaſtle may be good fo2 that place, which may not ſerve 
fo2 London o Norwich. 

So JT make no Queſtion but that this By-Law hath been 
found in the main ok it, ſo far as to oder the Carts and Car: 
men, a moſt advantagious Law fo2 the City: Foz, conſidering 
the Humour of ſuch Men, the Populouſneſs of the Place, 
the Quality of JIerſons there inhabiting, and thither reſozting, 
and the occaſions of ſtopping the Streets and Lanes, which 
though much amended of late, pet narrow enough fo2 the ]ÞaC: 
ſengers, (ome ſuch Law is very fit to p2evail in this City. 

And the rather fo2 that this is not a Trade, but an Imploy⸗ 
ment; and therefoze where it is objected, that the City may as 
well reſtrain Bzewers, Taverns, Tallow-Chandlers, &c. 

J anſwer, There is not the ſame reaſon, fo2 they are Trades 
to which Men are bound Appzentices, and to take away their 
Trade is to take away their Livelyhood, 

No? 2dly, That the overſight is committed to another Coz- 
pozation, fo? J cannot ſee, why it map not be as well ma: 
naged by them, nay better than by others. 

Object. UUhat if the Preſident will not grant a Licence: 

Reſp. Tis not to be pꝛeſumed when we conſider what great 
Truſt he is in already, that he ſhould falſifie it in ſo ſmall a 
matter. 2dly. The ſame Objegion may be made to the Clerk 
of the Jnrolments in Chancery, o2 any Officer of any Court 
of Juſtice. And if an Action of the Caſe will not lie here, yet 
an equivalent Remedy map be had, fo2 upon an Addꝛeſs to the 
Maya and Aldermen there will be pzoviſion in ſuch Caſe. So 
that ſo far I ſhall not doubt of the Aalidity of this By-Law. 

That which ſticks with me is, That part of it from whence 
ariſes this very Controverſie, which is, That 17 s. 4 d. per 
annum, and no more, ſhall be received and paid for a Carroom, 
and 20 s. and no more, or greater Fine upon any Admittance or 
Alienation of a Carroom, which 17 5. 4 d. per annum, and 20 5. 
aforeſaid, is wholly to be applyed towards the Relief and Main- 
tenance of the poor Orphans harboured and to be harboured 
in Chriſts- Hoſpital ; and it he ſhall work without Licence he ſhall 
forfeit 13 5. 4 d. 

In all Puviledges either by Pteſcription o2 Patent to make 
By-Laws, there is this Claule either expꝛeſſed 02 implped, that 
they be ad utilitatem Regis & Populi, bonæ fidei congrua, & ra- 
tioni conſona, & dummodo noa ſint in præjudicium populi, as 
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we may ſee in Waggoners Caſe, 80 Co. 121. b. and Davenant 
and Hardies Caſe, Moor 576. and many others, 

Now tis ſatd to be ad utilitatem of the People when there 
is Quid pro quo. 

8 Co. 125. Sir George Farmer preſcribes to have a Com- 
mon Bakehouſe in Toceſter, and that all the Inhabitants ſhould 
bake there: But then he lays in his Pꝛeſcriptton, that that 
Bakehouſe was ſuffictent to bake all the — fo2 the Inha⸗ 
bitants and Paſſengers, So 11 H. 4. 86. b 

Mich. 1657. in B.R. Intr. Hill. 1656. Rot. 1335. Allot verſus 
Jackſon. An Action upon the Caſe fo2 not gzinding at his Dill, 
where he preſcribes fo: Muldure, as Sir George Farmer did 
fo? his Bakehouſe, and reſolved, he muſt aver that his Pill 
was ſufficient to grind all the Com, and that he was bound 
ſo to do; and a Caſe was there cited to be adjudged, Paſch. 
43 Eliz. in B R. Gooby verſus Knight. The Caſe of the Town- 
Chandler of Canterbury. 

Mich. 5 Jac. in B. R. Pincocke verſus Sanders. Upon Evi⸗ 
vivence, a Cuſtom of the Cozpozation of Graveſend have uſed 
to maintain a Barge fo? tranſpoxting Paſſengets from thence 
to London, and that till that Barge be full, none can carry 
Paſſengers without Licence, Roll. Abr. 561. pl. 2. 2 Brownt. 177. 
And this is the reaſon of Burage, Pontage, Toll travers and 
other Tolts. 

There are mutual advantages , 'and the Duty is but 
valent to the Pꝛoſit. And ſo was Blackwell-Halls Caſe, 5 
2 b. — Peny fo2 pallage was to pay fo? the labour of the 

archer. 

And the monies due upon meaſuring of Cloth ſo far as to 
anſwer the Charge and the pzofit of the People was agreed to be 
good, 11 H. 4. 86. b. though no Judgment was therein given. 

Now examine whether this be ſo oz no. 

1. Here is no Compulſion fo2 the Carmen; ſo that my 
Goods map be burnt, and J cannot fozce a Car-man to carry 
them away. 

2. Þere is 17 s. per annum and 20 s. Fine, fo? what? fox 
the uſe of the Pooꝛ of Chriſts Hoſpital. 

This hath no reſpect to the overſeeing of the Carts, the 
Streetment and others are to be pzovived fo2 otherwife, and 
ſo not like the Caſe of Blackwel-Hall. So that J take this to 
be a pure Jmpoſition without regard to the thing in Queſtion. 
And there might have been as well 17 l. per annum, 20 l. Fine as 
this that is impoſed 3 though perhaps the Circumffance 14 
_ be moe conſidered in this. But that will not alter = 
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And J do not find any By. Law of this Nature in any place. 
The Caſe of Andrew Deveen of Reſtriction of Bzokers hath 
been cited, but that was to reſtrain the Office, but not to re- 
ſerve a Rent 02 Fine. And though it be ſaid that 40 8. per an- 
num is now patd, it may not be by that By Law. 

J find this Caſe (as hath been cited) 1 Roll. Abr. 354. 
Payn verſus Haughton, there adjudged a Monopoly; and pet 
there no Rent oz Fine reſerved. As to the Caſe in C. 8. 
Hutchins Caſe, the Court was divided. 

And afterwards Termino Hillar. 31 & 32 Car. 2. adjudged 
by the whole Court, nemine contradicente, That the By-Law 
was not good by reaſon of the Fine and Rent, but in all 
things elſe very good; and ſo a Procedendo was denied. Vid. 
2 Roll. Rep. 413. Kete verſus Michel. 


Bambridge verſus Bates, and others. Ante. 


Web tor the Plaineie, This PBolaſſes is neither 

within the Mods of the Act, 2. No? can it conſiff 

on the Gꝛounds of Philoſophy. 3. Mo $2ounds of 
w. 


As to the firſt, If the Molaſſes is not at all impozted, the 
neceſſary conſequence will be, that it is not a Material im- 
pozted ; but if it was at all impozted, it muſt be either when 
the Sugar was impozted, 02 befoze, oz ſince; but it could 
not be when the Sugar was impozted, being not in Eſſe, but 
was made of Sugar here in England, and therefoze it could not 
be made a Material here imported. | 

Suppoſe there ſhould be a Pꝛohibition that no Molaſſes 
ſhould be impoꝛted, and a Yan impozts Sugar of which Bo- 
— is afterwards made, this ſhould not be within the Pꝛo⸗ 

ibition. 

As to the 2d. Molaſſes differs eſſentially from Sugar; fo 
what does not partake of the ſame ſpecifick fozm differs el⸗ 
ſentially, but Molaſſes doth not partake of the ſame ſpecifick 
fozm with Sugar, Ergo, &c. 

Now there is in this making of Molaſſes a ſeparation of 
parts, and conſequently a new ſpecifick fozm, as Cheeſe, But- 
ter, &c. are p20duced by leparation of parts, and do ſpecifically 
Differ from Milk. 

Then it appears farther by the Uerdia, that the Engliſh 
Materials are contributary to this Pꝛohibition, and it cannot 
be ſaid, that Molaſſes is the Fæces of Sugar, ſince Fxces 


are 


are only of liquid things, neither can they be. compared to 
the Lees of Wine ; fo; Sugar after: twenty pears ſtanding 
would never -p2ovuce Lees, And the Gerdig does not find 
that it is made of Sugar, but a Separation and Extragion 
from it. Foz the Sweetneſs may ariſe from the Englich Ma⸗ 
terials. And ſuppoſe Cozn ſhould be bꝛought from beyond 
Sea, the Liquo? ariſing therefrom by Extragion would not 
be an impozted Paterial. So Role water from Roſes im- 
pozted. 

As to the 3d. From the Gzounds of Law, Molaſſes cannot 
be ſaid to be a Material impozted. 1. Not accowing to the 
Rule of Law, Forma dat eſſe, and mutata forma mutatur ſub- 
ſtantia. 


The ancient Roman Lawyers befoze juſtinian, as to the jus tan. * 


que ſtion of Pꝛoperty had two ſeveral Ses, viz. one of Sabi- 
nus, and the other of Proculus; but afterwards, it was agreed 
amongſt the Civilians, That in all Caſes where this new form 
may be reduced to the former ſtate, the Property remains to 
him, who hath the old Subſtance, but otherwiſe not. Now 
here Polaſſes cannot be reduced to Sugar again. And with 
this agrees Hill. 16 H. 7. 16. pl. 6. Moor 19. pl. 67. Leather 
cut into Shoes map be retaken, but not Mool made into 
Cloth, oz Milk made into Cheeſe 3 Res corruptæ & transfor- 
matæ abeſl- videntur. A thing ariſing from the parts is not 
any of the parts. Pere all the Materials are not fozeign and 
imported. 

As to the Ualue, tis not material, but the Quantity is as 
to the Abſtraction. Pere is no pꝛopoztion of the Molaſſes 
found in the Uerdia in making the Low Mines. 

2. It is not within the Ac of Parliament. There is no 
ſuch Maxim, as Not to recede from the Letter of the Act, 
if conſiſting with the Law. 

The Aas of Ercile diſcourage fozeign Trade and incourage 
home made Manufactures. 

2. The Aas charge only fozeign Commodities, oz things 
made beyond Sea. The Book of Bates ſays, that Polaſſes 
is a home Manufacture, 

Thele Acts are penal, and theretoze ought to be taken in the 
plain, and not ſtrained ſenſe; and therefoze 39 Eliz. cap.15. which 
takes away Clergy from one who takes Pony, &c. out of an 
Douſe in the dap time, extends not to an Acceſſary, 1 Cr. 473. 
Evans and Finchs Caſe, So the Statute of 1 Jac. againſt Stab- 
bing doth not extend to a Stabbing, upon a ptevious re- 
ſtraint of the Dftender by the ay killed, Buckners cn 

ll Ich, 
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Mich. 1655. B. R. So the Statute of 13 Eliz. cap. 20. doth ri not 
extend ts a Covenant to Tnjoy. - 
:.Uhere a Statute mentions particular Matters, and after: 
wards concludes in general wozds, the general wozds ſhall be 
referred to things of the ſame Nature, as the Archbiſhop of 
Canterbury's Caſe, 2 Co. Other Means. So the Satute of Bur: 
glary: So here, Other Materials ſhall be intended Materials 
ol the fame Nature. Thele general--wozws have a good el. 
fect, fo2 new fozeign Molaſlſes are included. But if this Mo⸗ 
lafſes ſhould be included, why not Low (Uines made of G2zapes 
02: Apples impoꝛted? Generalis Clauſula non porrigitur ad ca 
quæ generaliter ſunt comprehenſa, Bonhams Cafe. Tine 02 
Cyder made here of Ozapes 02 Apples impozted are not with: 
in this Law, Qui nimis emungit, elicit ſanguinem. And fo J 
conclude fo2 the Plaintiff, 

Sawyer contra. This Act is not penal but only to enlarge 
the Kings Revenue, and ſo ought to be expounded liberally, 

The Qerdic finds that Molaſſes is Fæces of Sugar, and 
Lees of Mine cannot be made Wine again, (0 Mine made 


Uinegarz but he ſald little moe to the purpoſe, Et adjornatur. 
Vid, poſt, 


John James verſas William Richardſon. Midd. 


Jeament in a Trit of Erroz, The Plaintiff declares of 

the Demiſe of George Durdant 10 Octob. 28 Car. 2. at 
Stanes, of 20 Acres of Land, 20 Acres of Meadow and 20 
Acres of Paſture in Stanes fo? five pears from Michaelmas be- 
fore. Apon Not-Guilty pleaded, the Jury find a ſpectal 
Clervic, VIZ. 

Henry Wicks Eſquire in his Life time 6 Junin, 1657. was 
ſeiſed in his Demeln as of Fee of the Pꝛemiſes in the 
Declaration; and ſo being ſeized the ſame day and year 
made his laſt Mill and Teſtament in Mriting, and thereby 
did [deviſe to one John Higden and Joan his TUife, being 
Neece of the (aid Henry, and to the Heirs of the Body of 
the ſaid John upon the Body of the (aid Joan begotten and 
to be begotten, all his Meſſuages, Stables, Coach-houſes, 
Lands, Tenements and Hereditaments in Covent-Garden and 
Vinegar-Yard in the Pariſh of St. Martin in the Fields, and 
St. Paul Covent Garden in the County of Middleſex. And 
farther the (aid Henry Wicks by the ſame Till deviſed the 
faid Pꝛemiſes in the Declaration as follows, viz. em, 1 


giv: 
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give and bequeath unto my Coſin John Higden and his Heirs, 
during the Life only of Robert Durdant, my Kinſman, eldeſt 
Son of my Nephew Andrew Durdant, deceaſed, all thoſe my 
Meſſuages, Lands, Tenements and Hereditaments in Stares and 
Stanwel in the County of Middleſex, upon this Truſt and Con- 
fidence, that he the ſaid Jobs Higden and his Heirs ſhall per- 
mit and ſuffer him the ſaid Robert Durdant from time totime, 
during the time of his Life, to have, receive and take 'the 
Rents and Profits thereof, which ſhall yearly grow due and 
payable for the ſaid laſt mentioned Premiſes, He the ſaid Ro- 
bert committing no Waſte upon the ſame, and ſo as he the 
ſaid Robert Durdant after my deceaſe, and within one Month 
after requeſt to be made to him, ſhall make and execute to 
the ſaid John Higden, arid his Wife, and the Heirs between 
them, as aforeſaid, ſuch good and ſufficient Releaſe, Convey- 
ance and Aſſurance in Law of the faid Meſſuages, Lands and 
Premiſſes by me to them devifed, as aforeſaid; in St. Mar- 
tins in the Fields, and St. Paul Covent Garden, as to them 
or any of them, their or any of their Council learned im the 
Law ſhall be reaſonably deviſed or adviſed and required, to 
the end that he the ſaid Joh» Higden, and his Wife, and their 
Children may enjoy the ſame free from the Claim of the 
(aid Robert Durdant ; and from and after the deceaſe of the 
ſaid Robert Durdant,'Then I do give and deviſe the ſaid laſt 
mentioned Lands and Premiſes in Stanes and Stanwel unto the 
Heirs Males of the Body of him the ſaid Robert-Durdant, now 
living, and to ſuch other Heirs Male or Female, as he ſhall 
hereafter happen to have of his Body. And for want of ſuch 
Heirs, then to the uſe and behoof of my Couſin Gideon Dur- 
dant, and the Heirs of his Body; and for want of ſuch Heirs, 
the ſame to be and remain to the Right Heirs of me the ſaid 
Henry Wicks. <1 6.44 | 0 
The ſald Henry Wicks died ſeized; George Durdant, Leſ⸗- 
ſo2 of the Plaintiff, at the time of the making the ſaid ill, 
and at the death ol the ſald Henry Wicks was the only Son 
and Heir Male apparent ok the ſaid Robert Durdant of the 
Body of the ſaid Robert Durdant begotten. And the ſatd 
Robert neder had any Son beſides the ſaid George. And that 
the laid George was the Godſon and Nephew of the laid Henry 
Wicks the Deviſoz. © | | 
After the death ok the ſain Henry Wicks, the Deviſoz, the 
ſaid John Higden by virtue of the ſaid Oeviſe entred into 
the ſaid PDꝛemiſes contained in the ſaid Declaration, and be- 
came ſeiled thereof in his —_ as of Freehold, mn 
u 2 C 
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Judgment in 
B. R. was 
given by three 
egainſt one. 


26 Martii 14 Car. 2. in conſideration of 365 l. pald to him 
and the ſaid Robert Durdant by one Abraham Spore, he did 
infeoff the ſain Abraham Spore and his Heirs, to the uſe of 
the ſatd Abraham and his Þeirs, and in Eaſter Term 14 Car. 2. 
levyed a Fine without P2oclamations with TUarranty againſt 
him and his Heirs 3. and Robert Durdant jopned in the ſaid 
Fine with like Nlarranty. That the laid Fine was to the uſe 
of the ſald Abraham Spore and his Þeirs; by virtue. of which 
ſat Feoffment and Fine the laid Abraham Spore became ſetzed 
in his Demeſn, as of Fee, prout Lex poſtulat. And being 
ſo ſeized 9 Julii 14 Car. 2. by his Jndenture then dated and 
made between him of the one part, and the ſain William Ri- 
chardſon of the other part, The ſaid Abraham Spore fot 5 s. 
demiſed the Pꝛemiſes fo2 fix Months to the ſaid William Ri- 
chardſon, and by an Jndenture dated the day following, re- 
leaſed to him the laid William Richardſon and his Þeirs to 
the uſe of him and his Þeirs fo2 a competent Sum of Mon. 
By vertue whereof the ſald William Richardſon became ſeized 
in Fee prout Lex poſtulat. 1 Maii 20 Car. 2, Robert Durdant 
died, and that at the time of his death the ſain George Durdant 
was under Age, viz. but 15 years old. That x ORob. 28 Car.2. 
George Durdant, Leflo2 of the Plaintiff, entred upon the poſ- 
ſeſſion of the laid William Richardſon, and made the Leaſe to 
the Plaint itt. 

And if fo2 the Plaintiff, fo2 the Plaintiff, &c. 

Judgment was given in B. R. fo2 the Plaintiff, and now the 
Defenvat bungs a Tlrit of Erroz. 


Saunders fo; the Plaintiff in the TUrit of Erroz2, The Caſe 
upon the Recozd, as to our purpoſe, is no moze but this: 
Henry Wicks being ſeized in Fee deviſes to John Higden, and 
his Þeirs, during the Life of Robert Durdant, the Remainder to 
the Heirs Male of Robert Durdant nam living. | And the 
Queſtion is, Whether George Durdant, the only Son of the 
laid Robert ſhall take in Remainder during the Life of his 
Father? And J hold that this Remainder is a contingent 
Remainder, and not veſted during the Life of his Father. 
The Mods (Now living) would have a deſcription of the per- 
ſon, as the Statute of 25 E. 3. cap. 2. Of Treaſon, To kill 
the King, Queen, oz their eldeſt Son and Þeir. 

Reſp. Jt is not Treaſon to conſpire the death of their 

Object. Quare Filium & Hzredem rapuit. 


Reſp. 
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Reſp. If the TUrit were now to be framed, it would be 
otherwiſe 3 but there is a deſcription of the perſon, but no 
perſon is deſcribed only, by the name of Heir, but ſome addi⸗ 
tion is made to it, fo2 Non eſt heres viventis. 

Object. Heirs Male now living. 

Reſp. Now living ſhall not be referred to Heirs Male, be⸗ 
cauſe there can be no ſuch perſon during the Life of Roberr, 
but Now living ſhall be referrred to Robert ag Proximus an- 
tecedens. : 

But admit that Heirs Bale now living ſhould be a deſcrip- 
tion of the perſon, yet here is no ſuch perſon capable to take 
in the Life of the Father. Jf this were a Remainder veſted, 
it ſhould be either by legal conſtruction, oꝛ becauſe TUilts are 

Object. The UUlozds here ſhew the intent of the Teftatoz. 

Reſp. This Conſtruction cannot conſiſt with the intention 
of the Teſtatoz, ko; he did not intend that George ſhould have 
an Eſtate during the Life of his Father, o2 fo2 Life only, And 
the wozd Heir map be intended the deſcription of a perſon, 
but not when tis in the plurat Number. Aud if George ſhall 
take here by Remainder veſted, he ſhall take only fo2 Life, 
which was never intended. On the other ſide, the whole CAlill 
is ſenſibly penned; foz there is a Deviſe to Higden during 
the Life of Robert Durdant, Remainder to the Peirs of him, 
which ſhews his intent, that his Heirs ſhall take as Purchaſozs, 
And this Conſtruction agrees with Littleton, ſect. 30. where 
an Eſtate is limited to the Þeirs of the Bodp of the Father, 
its an Eſtate Tail, and the wowd Heirs makes an Inheritance, 
Co.Lit.g.but Heir makes but an Eſtate fo2 Life, Co.63. Archers 
Caſe, 1 Roll. Abr. 832. Devile to a Feme and her Heir, 
1 Cr. 313. Moor 593. Clark verſus Day, 2 Roll. Abr. 253. 
Pauſe verſus Lowdal. 

Object. Chat Eſtate ſhall the Þeirs of Robert habe? 

Reſp, Heir in the ſingular number doth not make an Jnhe- 
ritance, and here is no Limitation to the Females. 

George cannot take as Deir in the Life of his Father, fo2 what 
if his Father were attainted of Felony o: Treaſon, George 
could never take. 


Poph. 2 t. 


Now living ſhall be conſtrued to ſuch as ſhall be Heir to rue ,..c., 
Robert Durdant, and now living, Vid. Archers Caſe, and of che Rever- 


Hob. 29. Counden verſus Clark, and 2 Leon. 70. Challoner 
berſus Bowyer. 


ſal was for 
that the Eſtate 
limited to Fo- 
bert Dardant 


was an Eftate for Life in the Lands executed by the Statute of 27 H. 8, Of uſes, and then he being 
Tenant in Tall, his Fine barred the Kſtate Tall, 


And 
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And to | confirue: this Mul otherwiſe is to remove an ancient 
Land mark of the Law, which is, that when the Anceſtoz takes 
an Eſtate fo2 Life, the wozd Heirs is a wozd of Limitation, 
but otherwiſe, it is a wozd of Purchaſe. Adjourned, and Hill. 
31 & 32 Car. 2. Judgment was reverled, nemine contradicente 
præter Atkins Juſtice del Common Bank. 


The Commiſſioners of Delegates at Serjeants- 
Inn. Decemb. 9. 1679. 


Eorge Stonywel, 2 Septemb. 1679. makes his Till in 
witing and makes Elizabeth, his TTlife, his Execu- 
trix, and gives all the Reſiduum of his Eſtate, after ſome 
Legacies paid, to her; Elizabeth dyes in his Life time, viz. 
5'Sepremb. 1679. and George the Teſtatoz,' having notice of 
the death of his TTlife, makes a Nuncupative Codicil dated 
6 Septemb. 1679. and gives to George Robinſon all which he 
had given to his TUife, and dies 13 Septemb. 1679. and the 
ſingle Queſtion was, whether this Muncupative Codicil be. al- 
lowable notwithſtanding the Statute of Frauds and Perjuries, 
29 Car. 2. The CUows whereof are, That no Will in Writing 
concerning any Goods or Chattels or perfonal Eſtate ſhall be res 
pealed, nor {hall any Clauſe, Deviſe or Bequeſt therein be altered 
or changed by any Words, or Will by Word of Mouth only, 
except the ſame be in. Life of the Teſtator committed to Wri- 
ting, and after the Writing thereof read unto the Teſtator; 
and allowed by him, and proved to be ſo done by three Witneſſes 
at the leaſt. And reſolved by Sir Hugh Wyndham Juſtice, my 
ſelf- and ſeverat Civilians janned with us in the Commiſſion, 
That as this Caſe is, the Nuncupative Codicil is good; fo? 
by the death ol Elizabeth betoe the: Teſtatoꝛ, the Devile of 
Reſiduum became totally bold, and ſo there was no Till, qua- 
tenus as to hat part; And ſo the Nuncupative Codicil was 
quaſi n new u fo2 fo much, and was no alteration of. the 
Will as to ſo much, becauſe there was no fuch TUill, its 
Operation being determined. 

And whereas it was-objected, that by the ſame reaſon, if 
any part of a Mill in wüiting all be made by foꝛce 02 fraud, 
the thing ſo given and ſpecified in ſuch part may be deviſed by 
a Nuncupative Codicil, and ſo the TUill altered contrary to the 
wods of the Statute. Te anſwered, that if ſuch part of a 
Will were ſo obtained, it was no part of the UUill, * 
Ut 
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tuch Codicil would be no alteration of what was not; bit 
would be au ozxiginal UUilt faz fo much. So if A. be. paſ- 
ſeſſed. of: an Eſtate of 1000 J. and by UUill'in witing gives 
500 l. ot it to B. he may give the reſidue by a Muncupative 
CUil, ſo as he do not alter the Executoz. | 


Pawlets Caſe. 


Mos Paylct, 2 Feb. 1649. makes bis Uli in fifitifc, 
and gives a Legacy to His Meece, @ theſe Mods: 
I do ordsin and give to my dear Nerce Florence Roll (eoored 
Daughter of my Brother Denis Roll Eſquire, tha Sum of 500 1, 
which my Siſter, the Lady Cholmeley hath now in her bands 
of mine, as by her Bond made to me and my Heirs appears. 
And makes no Erecutoz, and dies in Octob. 1669. About ten 
years befoze his death the Lady Cholmeley patd to him the 
500 J. and whether this Legacy is due is the Queſtion, and 
we reſolved, that the Legacy was due, though the Security 
was altered; becauſe it is a pure Legacy, neither Legatum 
Nominis no2 Legatum Debiti ; and the UUozs are only ta 
ſhew that he meant the Legacy ſhould be as certain to her as 
be could make it. And the Council fo2 the Legatee cited Di- 
geſt. de legatis quidam Teſtament. 96. and alſo Theobal ann 
Wynns Caſe lately adjudged, where a Deviſe was of a Legacy 
out of Debts due in ſeveral Counttes, and they were called 
in befoze the Teſtatozs death, and pet the Legacy remained 
good. And Hill. 167 1. Squibb verſus Chicheley, where the 
Lady Verney gave Legacies out of Monies then out at In⸗ 
tereſt, and called in befoze the Teſtatozs death. And a diffe- 
rence was taken between a Legacy in numerat. and a ſpecifick 
Legacy ; fo? in the firſt Caſe the Legacy will remain, though 
the Debt ex quo be paid in; but the ſpecifick Legacy may be 
loſt by being altered, Vid. Godsb. 91. Johnſons Caſe. 
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Nota, At a Commiſſion of Review in the Caſe between Bray 
and YPhitelage concerning the Will of Mr. George Bray of Lin- 
colns-Inn, who gave thereby all bis Eſtate to a Woman he kept, 
and made her his ſole Executrix, and waived his only Brother, 
Mr. Lodowick Bray. It was ſaid by Juſtice Ellys, That it was 
reſolved by the whole Court of B. R. in the Caſe of Dutton 
upon a Tryal at Barr concerning his Will forged by Mr. = 

at 


* 
ny 
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That Depofitions ! in Chancery in perpetuam rei memoriam 
upon à Bill for that purpoſe exhibited, cannot be given in Evi- 
dence at a Tryal at Law, unleſs there be an Anſwer put in 
and produced 3 and ſo he ſaid, he hath known it ſeveral times 


reſolved both | in B. R. and C. B. 


Ekins verſus Smith. In the Exchequer. 


Djudged by the whole Court, That if Goods be con- 
demned by the Court and moclaimed as foxfeited, the 
Property is altered, ſo as no Action ot Treſpaſs o2 Trover 
will lie by the Pꝛopnetoꝛ againſt the perſon that ſetzeth them. 


Term. 


3 2 1 


Term. Hill 31 & 32 5 Cal. U In the 
FINS m 


Bambridge ver ſus Bates, & al. | | Ante. 7 


Etchmere f02- the Plaintiff, Pere is not any tpeclal 
Concluſion by the Jury, viz. Whether the Lom Wines 
are made of Fozein Materials? But as this Recow 

is, 1. here is no colour fo2 the Court to give Judgment fo; 
the Defendant. 2. Pere is colour to give Judgment fo? the 
Plaintiff, 1. Foz that they find that the Jury find that the 
Plaintiff was communis Diſtillator aquarum fortium fo? a 
year befoze ; but they do not find that he made Low Mines 
of Foxin Materials, and ſo that which they find is a thing 
immaterial. 2. They find that Hall did exhibit an Inkozma⸗ 
tion, and the Plea and Judgment, prout p Recordumapparet, 
but do not find that the contents of that Inkoꝛmation were true. 
3. They find that there is Molaſſes made beyond Sea, and 
alſo in England; but they do not find who made them, 4. They 
find that Molaſles is made ex fœcibus Saccari, but they do 
not find that the Plaintiff made the Low (Wines ex fœcibus 


Sacca ri. 
And fo? this very cauſe in Terry and Huntingtons Caſe it was vide z«ne 
adjudged naught, in Hill. 1668. in this Court. 192+ Langley 


Jn the Caſe of Bankrupts,Although the Commiſſioners have 8 
ſole Authozity to adjudge a Man Bankrupt, pet in an Acton 
the Jury muſt find whether ye was a Bankrupt 02 no, and 
not barely by the adjudication of the Commiſſioners, 
'Tis lo in caſe of a Plea, 2 Roll Rep. 40, In an Avowpy fo2 
an Amerciament in a Leet, tis not ſufficient to ſap præſen- 
tatum fuit'at the Leet, that the Plaintiff did ſuch an Act, put he 
muſt aver the thing, and not rely upon the Pꝛeſentment. 
2. Pere is ground to give Judgment fo2 the Plaintiff, be- 


p mas tis expꝛelly found that the Defendafit took away his 
oods. | 


Er The 
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; In Treſpaſs and Ejectment. Intr. Hill. 29 & 30 Car. 2. 


parcel. 
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The firſt Act which gave liberty to a Defendant to plead 
the General Jfſue was 7 Jac. c. 5. fo2 by the Common Law 
every Man was bound to plead duly, and not to juſtiſie by 
virtue thereof after he had pleaded Not Gullty; but that is, 
that he may give ſuch Special er in Evidence, as being 
pleaded, had been a good and ſuffictent Matter in Law to have 
diſcharged the Defendant of the Treſpaſs oz other Matter 
laid to his charge, and ſo he would have given every thing in 
Evidence. 

And the Statute of 23 H. 8. cap. 5. concerning Sewers, 
ſays, That in an Avowyy the Avowant map juſtifie the taking, 
&c. bp : virtue of the Commiſſion of Sewers, without als 
ledging the Patter ſpectally. | 

But in this Cate at Bar, upon the General Jſſite pleaded, 
the Special Matter cannot be given in Evidence; fo2 though 
by the Act of 12 Car. 2. that Aa map be given in Evidence, 
and (o 22 Car. 2. pet tis not ſald ſo in the Act of 29 Car. 2. 


Memar andum, The 7th day of Febrnary I was made Judge of 


the Common Bank 1679. 32 Car. 2. 


Memorandum, The 29th day of April I was made Judge of 
the Kings Bench 1680, 32 Car. 2. 


Robert Murrcy Gent. Plaintiff, verſus Dorothy 
Eyton Widow, and Roger Price, Defendants. 


In Officio Placitorum. 


2 LM 237 12 Plaintif declares of the Demite of William · George- 


ichard Eati of Derby made 2 May, 29 Car. 2. of une 
Meſſuage, thyee- Mater⸗griſt Bills, ten Acres of Land, ten 
Acres of bow, and fifteen Acres of Paſtare in the Pariſh 
of Hope Queenhope fo five years, from the fir day of 
the (aid-Bonth.of May. Upon Not Gullty pleaded, the Jury 
find a Special Uerdia, vir. 
That long befoze the Trefpafs and Ejeament, King Richard 
the third was ſeiſted of the Pannoꝛ of Hope in his Demeln 
as of Fee in Right of his Crown, of which the Tenements are 


That 
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Cbat the lald King being ſo ſeifed 1. 17 September, 2 R. 3. by 
his Letters Patents under his Gꝛeat Seal of England, grant- 
ed the (aid Yanno2 and Tenements ( inter alia) to Sit 
Thomas Stanley Knight, Low Stanley and afterwards Earl of 

Derby, and Sir George Stanley night, Lon Leſtrange Son 
and heir apparent of the ſaiv Thomas Loꝛd Stanley, and the 
Heirs Male of the Body af the (aſd Thomas Low Stanley fo; 
ever, by Knights Service, and 501. per annum. 


The wos of which Letters Patents begin thus. 


Cum non ſolum generis Nobilitas, fed & juſtitiæ æquitas onines Letters Fa- 
provocent, & maxime Reges & Principes, homines de ſe — rents. 


meritos præmiſſis condignis afficere, Sciatis igitur, quod ob fin 

lare & fidele ſervitium quod dilecti noſtri Thomas Stanley les 
Dominus Stanley & Georgius Stanley Miles Dominus Leftran 
filius dicti Thowz nobis preantes impender non ſolum 1 
vendo Juri & titulo noſtro, eujus Juris & tituli vigore j am 
nuper ad Coronam hujus Regni noſtri Angliæ Domino adja- 
vante pervenimus, verumetiam reprimeado proditiones & mili- 
tias Rebell. & proditorum noſtrorum qui infra idetn Regnum 
noſtrum perfidam jamdudum commotionem ſuſcitaverant Ac 
pro bono & fideli ſervĩtio nobis 8 hæredibus noſtris Regi- 
bus Angliæ per eoſdem Thomam & Georgium & bæred. ſuos 
pro defenſione noſtra & Regui noſtri contra quoſcunq; 
proditores inimicos & rebelles quoties futuris temporibus opus 
erit impendend. De gratia noſtra ſpeciali dedimus & conceſſi- 
mus, &c. 


That by virtue thereof the ſald' Thowss and Georgh div + 


enter, and were thereof ſeiſed to them and the Veirs Male of 
the Body of Thomas, 

That George had Iſſue Thomas, afteriards Ear! of Derby, 
and died in the Life of the ſaid Earl his Father. 

1 June, 19 H. 7. Thomas the Father died ſeiſed, by reaſots 
whereof Thomas the Gzandſon became ſeiſen in Call. 

The ſaid Thomas bad Iſſue Edward, aftetwatys- Earl of 
Derb 


J. 

I Auguſt, 13 H. 8. Thomas laſt mentioned died ſeifed, and 
Edward became ſeiſed, Edward had Jffue Henry, afterwards 
Earl of Derby. 

24 Ottober, 14 Eliz. Edward died ſeiſed, and Henry became 
eiled. 


r 2 - Henry 


wn 
{ 
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Henry had Jſſue Ferdinando, afterwards Earl of Derby, 
and William Stanley his ſecond Son afterwards likewiſe Earl 
of Derby. 

25 September, 35 Eliz. Henry died ſeiſed. 

Ferdinando entred, and had no Iſſue Male but only thee 
Daughters, viz. Anne, Frances and Elizabeth. 

16 April, 37 Eliz. Ferdinando died ſeiſed in the Life of his 
Bzother William, and ſo the Pꝛemiſes diſcended to him, who 
entred. 

That after the death ol Ferdinando, An Ad of Parliament 
4 Jac. was made fo2 determining Differences as followeth, 


VIZ, 


In moſt humble manner bęſeeching your Royal Majeſty, 
your Highnefs loyal, faithful and obedient Subjects, William 
Earl of Derby of the moſt Noble Order of the Garter, Knight, 
Henry Earl of Huntingdos, and the Counteſs Elizabeth his Wife, 
Gray Bridges, Lord Chandos, and the Lady Anne his Wife, eldeſt 
Daughter of Ferdinando late Earl of Derby, Sir Jobn Egerton 
Knight, Son and Heir Male apparent of the Right Honourable 
Thomas Lord Elleſmere, Lord Chancellor of England, and the Lady 
Frances his Wife, which ſaid Earl William of Derby is Brother 
and Heir Male, and the faid Ladies Anne, Frances and Elizabeth 
are Daughters and Co-heirs of the ſaid Ferdinando late Earl 
of Derby, who died without Iſſue Male of his Body. 

That whereas after the death of the ſaid Earl Ferdinand 
divers Variances, Suits and Controverſies did ariſe and grow 
between your ſaid Subjects Willkam Earl of Derby, and the 
ſaid Ladies, as well touching the Eſtate, Right and Title 
of, in and-to the Honours, Caſtles, Mannors, Lands, Tene- 
ments and Hereditaments of the ſaid Earl, as alſo touching 
the filial Portions and Advancements of and for your ſaid Sub- 
jets, the ſaid Ladies Anne, Frances and Elizabeth, for ap- 
pealing, ending and determining of which ſaid Variances, Suits 
and DNS the ſaid Lillian Earl of Derby, and other 
Iſſues Male of the ſaid Honourable Houſe of Derby, as alſo 
the ſaid Ladies, before any their Inter-marriages, by and with 
the advice and: conſent of the Right Honourable Alice Coun- 
teſs Dowager of Derby, late Wife of the ſaid Ferdinand, and 
Mother of the ſaid Ladies, and by and with the advice of 
other their Honourable: Friends, and of their Council learned, 
and Officers, did ſubmit themſelves to the Arbitrement, Order 
and Judgmenr of the Right Honourable Thomas Lord Buck- 
burſt, Lord High Treaſurer of England, and now Earl of Dor- 


ſt, 
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ſet, and of the Right Honourable Guilbert Earl of Shrewesbary, 
the Right Honourable George Earl of Cumberland deceaſed, 
George Lord Hunſdon deceaſed, and of the Right Honourable 
Sir Robert Cecil Knight, Principal Secretary to your Highneſs, 
and now Earl of Salisbury, being the Honourable well affected 
Friends, as well of the faid VVil/liam Earl of Derby, and 
other the Iſſues Male diſcended of that Honourable: Hauſe, as 
of the ſaid Ladies Heirs general, which faid Honourable Perfons 
are elected to end the Gid Controverſies, having deliberately 
heard the ſaid Parties and their Learned Counct) and Officers, 
and ſuch other their loving Friends as were ati horized to deal 
therein, and having ad viſedly heard and conſidered of [their ſe- 
veral Rights, Titles and Claims, did by the conſent and agree- 
ment of all the ſaid Parties and their Councel, Officers and 
Friends for the appeafing, ending and extinguiſhment of all Va- 
riances, Claims, Titles and Controverſies then moved and grown, 
and which then after might atiſe'and -growtbetweerr the ſaid 
Parties, or any of them touching the Premiſſes, agree, order 
and determine ( amongſt other things) That ſuch and ſo many of 
the ſaid Caſtles, Mannors, Lands, Tenements and Hereditaments 
late parcel of the Poſſeſſions and Hereditaments of the ſaid 
Ferdinand, late Earl of Derby in the Towns, + Hamlets;: Vil- 
lages hereaftermentioned, and in every. or any'of them ſhould 
be aſſigned, conveyed and enjoyed unto, and by ſuch Perſon 
and Perſons, and of, for and during ſuch Eſtate and Eſtates, 
and with and under ſuch Limitations, Powers, Liberties, De- 
clarations and Savings, and in ſuch manner and form as here- 
after is mentioned, limited and. exprefled, with which faid 
Order and Agreement ſo made by: the Honourable Perfons, as 
well the ſaid VVilliam Earl of Derby, and the Counteſs Eliza- 
beth his Wife, and the reſt of the Iſſues Male diſcended from 
that Honourable Houſe of Derby, as alſo the faid Honourable 
Lady Alice Counteſs Dowager of Derby, and the ſaid Ladies 
Elizabeth, Anne and Frances Daughters to the ſaid late Earl 
Ferdinand, before and until their ſeveral Marriages, their ſaid 
Husbands, and they did, and yet do hold themſelves well con 
tented and ſatisfied. boa lo 


May it therefore pleaſe your moſt Excellent Majeſty, That 
it may be enacted, and be it enacted by your Majeſty, the 
Lords Spiritual and Temporal,” and the Commons in this pre- 
ſent Parliament aſſembled, and by the Authority of the ſame, 
That all and every the Caſtles, Mannors, Lands, &c. late the 
Poſſeſſion and Inheritance of the ſaid Ferdinand late Earl of 

Derby, 
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Derby, in the Towns, Hamlets, Villages and Places hereafter- 
mentioned, ſhall be from henceforth for ever aſſured and en- 
joyed unto, and. by the Perſons hereafternamed of and for ſuch. 
Eſtates and Limications, and with and under ſuch Powers, Li- 
berties, Proviſos, Exceptions, Declarations and Savings, as after- 
wards expreſſed, and that the actual and real Poſſeſſion of all 
and ſingular the faid Caſtles, Mannors, Lands, Oc. ſhall be by 
Authority of this preſent Act, immediately from henceforth 
veſted, Oc. in the Perſons hereafter named in Poſſeſſion, Re- 
mainder and Reverſion reſpeftively for ſuch Eſtates, and with 
and under ſuch Powers and Savings as is hereafter expreſſed. 

And afterwards in the ſame Ac concerning the Mannoꝛ of 
Hope, it is enacted, 

That the ſaid Alice Counteſs Dowager of Derby during her 
life, and after her deceaſe, the ſaid William Earl of Derby du- 
ring his life, and after his deceaſe, James Son and Heir appa- 
rent of the ſaid Williew Earl of Derby, and the Heirs Male of 
his Body, and in default of ſuch Iſſue, the ſecond, third, 
fourth, fifth, ſixth and ſeventh Sons of the ſaid William Carl 
of Derby, lawfully begotten, and the Heirs Male of their and 
every of their ſeveral Bodies, lawfully begotten, ſucceſſively 
and reſpectively, according to the Priority of their Birth and 
Age, one after another; and in default of ſuch Iſſue, Sir Ed- 
ward Stanley Knight, during his natural life, and after his de- 
ceaſe the firſt, nd, third, fourth, fifth, fixth and ſeventh 
Sons of the ſaid Sir Edward Stanley, and the Heirs Male of 
their ſeveral Bodies ſucceſſively, and in default of ſuch Iflue, 
Edward Stanley of Bickerftaff Eſq; during his life, and after his 
deceaſe the firſt, ſecond, third, fourth, ſixth and ſeventh 
Sons of the ſaid Edward Stanley and the Heirs Male of their 
Bodies, ſeverally and ſucceſſively, and ſo James Stanley (Brother 
of the ſaid Edward) and his (even Sons, ſhall and may have, 
hold and peaceably and quietly enjoy the ſaid Mannor of Hope, 
and all Hereditaments in the Pariſh of Hope. 

And that the ſaid V Villiam Earl of Derby, Sir Edward Stan- 
ley, Edward and James Stanley ſucceſſively in Poſſeſſion to 
make Leaſes for twenty one years or under, or for one, two 
or three lives, or for any number of years determinable upon 
one, two or three lives in Poſſeſſion and not in Reverſion, re- 
erving the old and accuſtomed Rent. 

— ſor them to make Joyntures not exceeding a third 


ſe 
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Pꝛovided always, and be it enacted and declared by the There b au- 
other 

7 Fac. to ex- 

plain this Pro- 

viſo. 


Authority aforeſaid, That your moſt excellent Majeſty, your 
Heirs and Succeſſors, and all and every other Perſon and Per- 
ſons, Bodies Politick and Corporate, their Heirs and Succeſſors, 
Executors, Adminiſtrators and Aſſigns, and every of them, 
other than the Perſons to whom ary Eſtate or Eſtates are be- 
fore limited or mentioned to be limited by this preſent Act, 
and their Heirs, ſhall have, hold and enjoy all and every ſuch 
and the ſame Eſtate and Eſtates, Leaſe and Leaſes, Rights, 
Titles, Intereſts, Reverſions, Rents, Annuities, Penſions, Ser- 
vices, Tenures, Primer Seiſins, Liveries, Actions, Statutes, Bonds, 
Recognizances, Debts, Executions, Judgments, Entries, Con- 
ditions, Covenants, Wartatities, Uſes, Poſſeſſions, Offices, 
Commons, Liberties, Eaſements, Profits, Commodities, Emolu- 
ments, Claims and Demands as your Highneſs, your Heirs and 
Sucoeſſors, or any of them, or any other Perſon or Perſons, 
Bodies Politick or Corporate, their Heirs, Sueceſſots, Execu- 
tors, Adminiſtrators or Affigns, other than the Perſons befote 
excepted to whom any Eſtate or Eſtates is before limited by 
this Act, now lawfully have, or hereafter ſhall or may law- 
fully have, or claim of, into, out of, or for any the ſaid 
Cafiles, Mannors, Lands, Cc. in ſuch and the ſame manner and 
form, to all Intents, Conſtructions and Purpoſes, as if this 
preſent Act had never been had or made. 

That Alice Counteſs of Derby was Widow and Relic of 
the (aid Earl Ferdinand. 

That the ſaid Sir Edward Stanley Knight, at the making 
of the ſaty Act, was a Perſon who ought to have the ſao 


Lands after the death of the ſaid James, Son of the ſald Wil- 


lian Earl of Derby, without Iſſue Male of his Body by virtue 
of the ſaid Letters Patents. 


That the ſafd Edward Stanley of Bickerſtaff, was next to 


take after the Iſſue Male of the ſaid Sir Edward. 

That the ſaid James was next alter his Bzother Edward 
and his Jfue. 

1 May 1636. Alice died. 

Earl William entred and was (eiſed prout Lex. 

29 September 1642. Earl William died ſeiſed, and James his 
Don entred and became ſeiſed prout Lex. 

The ſaid Earl James had Jſſue Charles, afterwards Earl of 
Derby. 

15 October 1651, Earl James died ſeiſed, and Earl Charles 


entred. 


14 Fe- 
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14 February 1653. The (aid Earl Charles and Dorothea 
Helena his TUife, by Jndenture tripartite between them of the 
firſt part, Sir Charles Wooleſley, Richard Knightley, John 
Twiſleton, John Hewley, Rowland Jewkes and Joſhua Sprig 
of the ſecond part, and Thomas Crachley, Nicholas Brereton 
and Roger Griffith of the third part fa 1700 l. to the ſaid Earl, 
and 1898 l. 10s. to the Truſtees fo2 ſelling the ſald Eſtate 
by the Parliament, paid by the ſaiv Earls appointment, 
grant the laid Mano? of Hope to the (aid Sir Charles Wooleſley, 
Richard Knightley, John Twiſleton, John Hewley, Rowland 
Jeu kes and Joſhua Sprig, and their Heirs, with Warranty 
againſt the ſald Earl and his Heirs, executed by Livery. 

10 April 1654. The (aid Earl and his Mite levied a Fine at 
the Gieat Seſſions, with a General Warranty to the Uſes in 
the Indenture. 

That the Gzantees entred and continued in Poſſeſſion from 
the time of the making the ſaid Jndenture, and that the De- 
fendants are ſtill Tenants to the Ozantees. 

21 December 1672. | Earl Charles died leaving Iſſue the 
Leſſo2 of the Plaintiff, then of the Age of ſixteen years, nine 
months and four days, and no moze. 

2 February, 29 Car. 2. Earl William-George-Richard made 
the Leaſe prout. 

They find the Statute of 34 H. 8. cap. 20. and conclude ge- 
nerally. 0 


Beloꝛe J come to the main Points of the Cale, J ſhall only 
mention what hath been, oz (at leaſt.) ought to be allowed on 
both ſides, VIZ, 

1. That the Conſideration paid fo2 this Land by the 
Feoffes of Charles Earl of · Derby is not material one wap o: 
other. 

2. The Reverſion continues in the Crown, notwithſtand⸗ 
ing the Fine, Feoffment oꝛ Act of Parliament. 

3. Ik this Ac of 4 Jac. had not been made, the firſt Eſtate 
Tail could not have been barred. 

4. Ik the Eſtate Tail is not barred, neither the Feoffment 
no2 Fine made any Diſcontinuance 3 foz Littleton ſaps, ſect. 
625. That none can diſcontinue an Eſtate Tail, unleſs he 
diſcontinue the Reverſion 3 and therefoze if the Tenant in 
_ enfeoff the Donoz, its no Diſcontinuance of the Jn- 
tail. 


5. The 
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5. The Warranty contained in the Fine of 1654. doth no Warrancy. : 
pꝛejudice to the Eſtate of the Jſſue of Charles, becauſe tis a 
lineal Warranty, and there is no Aﬀets found. 


Theſe Things being p2emiſed, there are but two Points to 
be ſpoke unto. 

1. Ulhat effec the Fine in 1654. hath, taking it abſtracive- 
ly from the Statute of 34 H. 8. cap. 20. 
4 2. What influence the Statute of 34 H. 2. hath in this 

ale, 


As to the firſt. The Caſe is no moze but this, Tenant fn 1 volt. 
Tail, the Reverſion in the Crown, after the Statute of 4 H. 7. 
cap. 24. and befoze 34 H. 8. levies a Fine come ceo, &c. with 
Noclamations, and hath Jſſue and dies, Whether his Iſſue 
be by this Fine barred ? 

And as to this Point, J do conceive, that it the Sta- 
tute of 4 H. 7. will not enable the operation of the Fine to 
bar the Jſſues, the Statute of 32 H. 8. cap. 36. will not, be: 
cauſe there is a Pꝛoviſo in that Statute, that the ſame ſhall erovico in 
not extend to Fines levied of Lands granted to the Conuſoz 32 * 8. 
02 his Anceſtoꝛs in Tail, by Letters Patents from the Crown, 
the Reverſion whereof at the time of the levying the ſaid Fine 
being in the Crown; but that every ſuch Fine ſhall be of 
like fozce as they were oz ſhould have been, if the ſaid Act 
had never been had oz made. | 

So that now J muſt conſider what Power Tenant in Tail 

had to bar his Iſſues by the Statute of 4 H. 7. 
And J am of Opinion, that the Jflues were not barred by 
ſuch Fine, by the Statute of 4 H. 7. 

To pꝛove this, 1. Jt will not be denied, but that a Fine 
levied befoze 4 H. 7. would not have barred the Jſſues. It 
would have been a Diſcontinuance, but not a Bar. Ipſo jure 
fit nullus, viz. it ſhall not bind the Right, but prevent the 
Entry, Co. 2 Inſt. 336. Fo2 the Statute of Weſtm. 2. de c 2 1 336. 
donis, reciting the fozm of Fee-ſimples conditional, which are 
now Eſtates Tail; and the Piſchiefs, that the Feoffees after 
Iſſue had Power to alien, and to diſinherit the Jſſues, and 
to pꝛevent the poſſibility of Reverter to the Oonoz, which was 
totally againſt the intent, and therekoze durum videbatur, 

i. e. iniquum, ſays the Lozd Hob. 336. That Statute owains, 
quod non habeant illi quibus tenementum fic fuerit datum, pote- 
ſtatem alienandi; and that if any Fine ſhall be levied, ipſo jure 
fit nullus. The matter mentioned in this Statute was ſo 

Py plauſible, 
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plauſible, that it wzought much upon the Minds of Men, 
inſomuch as they were ſo far from finding out of ways tg 
alien, that they thought themſelves bound in Conſcience, as 
well as by the wozds of the Statute not to alten, as we may 
ſee in Doctor and Student in His firſt Book. And Littleton 
ſays, ſect. 362. That a Condition to reſtrain Tenant in Tail 
from aliening farther than fo2 his own Life, is good; foz that 
ſuch farther Alienation amounting to a Diſcontinteiance is con- 
trary to Good Right, ſect. 363. And though the ÞNojec of 
Juſtice Rickil in the time of R. 2. and of Thirniog in the time 
of H. 4. took no effec, yet afterwards many Conveyances to 
Ciſes to make Perpetuities were contrived, and never judici⸗ 
ally examined till the time of Queen Elizabeth. 

About five years after, viz. 18 E. 1. was the Statute of Modus 
levandi Fines made, which ſays, That a Fine levied, ſhall bar 
Parties and Pꝛivies, by which wozd, Privies, is meant only 
Puvies in Blood, and not Puvies in Eſtate, (ſays the Low 
Coke 2 Inſt. 516. And whereas the woꝛds of that Act are, 
And all other People of the World, pet do they not abzogate 
the Stature of Weſtm. 2. which pꝛovideth fo2 preſervation of 
Eſtates Tail, fol. 517. And the Jſſue in Tall claims not 
from his Anceſto2 in Puvitp of Blood oz Eſtate, but per for- 
mam doni, and therefoze not concerned in ſuch Fine, unleſs 
by Eftoppel, ſo as not to plead qd' partes fines nihil habuerunt. 
Fo? befoze 26 H. 3. though Tenant in Tail were attainted of 
Treaſon, his Jſſue ſhould inherit, fo2 the legal Blood was 
not coꝛrupted. And Littleton (ays, That if Tenant in Tail 
enfeoff his Son within Age and die, the Iſſue in Tail ſhall be 
remitted, being (as the Low Hobert ſays, fol. 71.) a kind of 
third Perſon, by the intent of the Statute of Weſtm. 2. though 
Fitz. Remitter 13. be of a contrary Opinion. 

The Statute of 27 E. 1. de Finibus levatis doth take awap 
the Heir, either in Fee 02 Tail from pleading quod partes Finis 
nihil habuer. But that was not in reſpec of the Eſtate Tail; 
but by reaſon of the natural Blood between the Heir and 
Anceſtoz ; and twas only in reſpect to Fines, that they ſhould 
be an Effoppel to ſuch Pleas. 

Then the Statute of Non-claim 34 E. 3. cap. 16. reaches 
2 to Iſſues in Tall, becauſe they were not concerned in 

laims. 

Then comes the Statute of 4 H. which ſays, That after the 
ingrofſing of every Fine to be levied in C. B. of any Lands, 
the (ame ſhall be openly and ſolemnly read and p2oclatmed; 


and the lame to be a Final End, and conclude Puvies and 
Strangers. Now 
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Now no reaſon appears why Puvies in 4 H. 7. ſhall in- 
clude Iſſues in Tail, moze than in 18 E. 1. 

As to the Dbjecion, That if it had not been fo2 the ſaving, 
all Eſtates Tatl, Remainders, and all others had been barred, 
J anſwer, J cannot ſee any mote reaſon fo2 that, than why 
Eſtates Tail ſhould not be within the Statute of Przmunice ; 
the wozds whereof are, That all the Lands ſhall be forfeited 


to the King. And pet in Trudgins Caſe, Paſch. 21 Eliz Co. co. 3 n/.124. 


3 Inſt. 126. Jt was reſolved, That Tenant in Tail ſhall fozfeit 
only during his life ; foz, by the word forfeit, ſhall be intend- 
ed only ſuch Lands as he may lawfully fozteit, So here, a 
Fine levied of Lands, i. e. of ſuch Lands of which a Fine might 
by Law be levied; but of Lands intailed, the Fine ipſo jure 
fit nullus, ſaps Weſtm. 2. And the Court ought not befoze the 


Statute of 4 H. 7. to take a Fine of Tenant in Tail, Mich. ac. 22 E. 3 


22 E. 3. 18. b. pl. 84. And if there was Tenant in Tail, in ***+ 


Reverſion expectant upon an Eſtate fo2 Life, Tenant ko Life 
ought not in a Quid juris clamat to attom ; fo2 twas a good 
Plea, that the Conuſo2 was Tenant in Tail, Trin. 2 E. 3. 23. 
pl. 8. Trin. 37 H. 6. 33. a. pl. 19. Mich. 2 E. 2. Fitz. Age 77. 
1 Roll Abr. 188, B. pl. 16. Mich. 48 E. 3. 23. a. pl. 7. Co. Lit. 
318. a. and 3 Co. 86. a. 

The Lozd Hobert in his Argument of Mackwilliams Cale, 
ſays, That there was a great Fight between Entatls and Fines: 
Dow far Fines had operation upon them, was derp doubtful, 
Jones 39. And the very Statute of 32 H. 8. ſays, That by di⸗ 
verſity of interpzetation and expounding of 4 H. 7. it had been 
and then was doubted, and called in queſtion, TUhether Fines 
levied accoding to 4 H. 7. by Tenant in Tail, ſhould bind the 
Iſſues, and by reaſon thereof divers Debates, Controverſies, 
Suits and Troubles were begun and moved; and very cer- 


tainly ſo it was, fo2  Paſch. 19 H. 8. 6. pl. 5. Dyer 2. b. The 8. 6. 
very Point came in queſtion, and befoze all the Juſtices at 2 . 


Serjeants- Inn, there were thzce one way, and five the other; 
and Brook was one of the five who held that the Fine ſhould 


bar; And yet he himſelf in his Abzidgment, Tit. Aſſurances 6. 5, 4% s. and 
& Fines de Terres 121. ſeems to be of Dpinton, That ſuch Fines de Hrre: 


Fine did not bar; fo2 he ſays, That if Tenant in Tall, the 
Reverſion in the Crown levies a Fine with Pꝛoclamations, 
the Iſſues are barred by 32 H. 8. Now that Statute left the 


121. 


validity of the Fine to what it was befoze. But Br. Tail 41. 2, 74 41. 


is, That a Recovery barred the Jfſues befoze 34 H. 8. as the Co, Lit: 372. | 


Low Coke cites Brook, Co. Lit. 372. b. and ſays it was (0 
adjudged 22 H. 2. But the Book ” Brooks Abridgment names 
92 no 
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no time; by which it appears that the Lozd Brook had retra- 

ed his Opinion, oz the Repoxter was miſtaken. And as 
This could not M. Pollexfen well obſerved, Brook was made Chief Juſtice 
+ 2 of C. B 2 Mar. and was either a Judge, 02 at the height of 
g but another his Nꝛadtice in 38 H. 8. about which time he was of the Opt- 
I think. nion cited by the Loꝛd Coke, and he lived near the making 
of the Statute of 32 H. 8. and ſo might better know the con⸗ 
ffruction of it. His Abzidgment was publiſhed 16 Eliz. after 
his death, Co. Epiſt. ad 9 Rep. Þe likewiſe cites Dyer 5 2. but 
there is no ſuth Cale; and he cites Plowd. 555. and tis very 
true that Manwood arguendo ſuys as much. 

My Low Coke ſays likewiſe in the ſame place; and in 2 Inſt. 
516, and 517. That if Tenant in Tail after 4 H. 7. had levied 
a Fine, by virtue of that Statute, and g2 H. 8. it had barred 
his Iſſues z and (6 doth the Led Hobert in the Argument of 
Mackwilliams Caſe 332. but not 4 H.. alone; and tol.346. he 
ſretns that 4 H. 7. alone could not do it; ſo that when J read 
their Books J cannot but give very great Reverence to them; 
but J muſt acknowledge mp ſelf unable to underſtand them, 
oz how the Law came to be ſo, and therefs2e J leave them to 
their own Opinions with all due reſpec. 

Object. The Loꝛd Hobert 332. cites Paſch. 28 H. 8. That a 
Fine by Tenant in Tall, the Reverſion in the Crown, bound 
the Jfſues by 4 H. 7. 

Reſp. The betp Caſe intended by the Lozd Hobert as is 
moſt pzobadle; becauſe of the ſame Term and Pear is in 
Dyer 32.4. pl. 1. And there the queſtion was demanded of 
the Juſtices of C B. by Say a Councelloz of Liacains-Inn, upon 
what vecaſſoii it appears not. So tt may be extrajudictally, 
and kz his own ſitisfartion without any cauſe depending; but 
here the Juſtices ſerfheb to hold that the Mes were barred; 
and Ingfield ſuld he knew it by experience, but Shelley doubted, 
and fo there was Judge againſt Judge. 

J will not mention the Low Srafforus'Caſe,'s Co. 74. a. and 
6 Co. 55. a. Seignio! Chandos Caſe, which have been cited at 
o way * lach Fine will hot bar, becauſe thoſe Caſes were 

r34 H. 8. 
But J think Dy. Denſhal, who read upon 4 H. 7. a very 


Dyer 32. pl. i. 


He was a Pra- 


Ricer in Trin. Tent While ago, map de cited, who holds that Tenant in 
ts 99. — teg out vf the Statute of 4 H. 7. as you may ſee fol. 
27 H. 8.22, 11 +. 


Pla 14. The Obſervation made by 92. Saunders at the Bar is not 
to be omitted, viz. That between 4 H. 7. and 26 H. 8. there 
were almoft fifty years, and yet in all that time no Eſtate 
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Tail was ever fozfeited fox Treaſon. And what reaſon had the 

Judges to conſfrue the general wows of 4 H.7.that a Fine ſhould 

bind as well JPN2ivies as Strangers, that the Iſſues ſhall be 

bound by a voluntary Ac of Tenant in Tail, and yet that 

ow not foxfeit his Eſtate foz Treaſon, which ts the higheſt 
ence: 

Add to this, that St. Germin in his Book called Doctor 
and Stud. witten 23 H. 8. and commended by the Lozd Coke 
in his Epiſtle to his 9th Rep. when he examines the queſtion 
how Common Recoveries of Lands intatled might ſtand with 
Conſcience, Lib. x. cap. 26. fol. 41. never mentions Fines, 
and certainly he would not have omitted them, had they been 
uſed to have been then levied of intailed Lands; fo2 Jſſues 
were as much pꝛejudiced by them as by Common Recover ies. 
1. From the penning of the Ac of 32 H. 8. The wows where- 
of are, Be it enacted, hot deelared. 2. That Fines hereto: 
foe levied, which ſhews that Fines were levied of intailed 
Lands, but wanted the ſuppozt of an Aa of Parliament. 
3. That this Act ſhall not extend to Lands, whereof the Re⸗ 
verfion is in the King, but that every ſuch Fine ſhall be of 
like foxce as it was 02 ſhould be ik this An had not been 
made. Then cometh the Statute of 34 H. 8. which ſays, 
That chere was a great miſchief by this doubt fox a Rero- 
very, but not by a Fine, which ſhews that Fines were not uſed 
in ſuch Caſes, 5 

True it is that Recoveries did bar the Jſſues befoze 34 H. 8. 
as tis reſolved in Wiſemans Caſe, 2 Co. 16. a. and reaſon 
there was fa2 it. 1. By reaſon of the pꝛetended recompence, 
as in Octavian Lumbards Caſe, 44 E. 3. 21. cited in 1 Co.94.b. 
Tenant in Tail grants a Rent foz a Releaſe of one who bath 
right to the Land, it ſhall bind the Jſſues. 2. But 2dly. 
Fo? the teaſon' given by my Bother Maynard, that Recove: 
rfts in Avverſaty Wetts did bar in all Caſes, till the Quod ei 
deforceat ways given by Weltm, 2. c. 4. which was the ſame Par- 
llament that the Statute de Donis was made. And ſo is 19 E.3. 
FiRecovery-in value 20. Hill. 23 E.g.. F. Recovery in value 13. 
44 All. 35. Mich. 44 E. 3. 29. b. pl. 9. Paſch. 5 E. 4. 2. a. pl. I f. 
10 Co. 44. b. But in Caſe of Fines it was otherwiſe. |. 

And pet to pꝛevent all voubts in that Caſe the Judges have 
conſtrued the Statute of 34 H. 8. ta extend to Fines, as ap- 
pears by Notleyt Cale, cited in Staffords Caſe, which though 
objected againſt as not to be found elſewhere, pet it is no 
ſpurtous Cale; Fa tis repopted again by Baron Savil 105. 
pl. 183. where the Caſe upon a Keplevin (upon CO 
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2 Point. 


Pleading is ſet out at large) was, That King H. 8. being 
ſeiſed in Fee in right of his Crown, granted the Lands to 
Philip Van Wilder in Tatl Bale, after whoſe death the ſame 
deſcended to his Son Henry Van Wilder, to whom Weſton and 
Gibs acknowledged a Fine, and he granted and rendzed the 
Land to them fo2 4000 years, and then died. And whether 
this Leaſe were good, being made by Fine ſur render to 
bind the Iſſues in Tall, was the queſtion, and no Judgment; 
but ſeemed that it did not bind. 

So that upon the whole matter, As to this Point J hold, 
that though this Caſe be out of the Statute of 34 H. 8. pet 
not alienable by the Statutes of 4 H. 7. oz 32 H. 8. 


J come now to the ſecond great Point, viz. TUhat influence 
the Statute of 34 H. 8. hath upon this Caſe. 

In handling of which the great difficulty will appear to 
ariſe out of the conſtruction of the pztivate Ac of 4 Jac. 

F02 the true intelligence whereof we are to conſider, 

1. The Piſchiefs which had befallen the Family of Derby. 

2. The Remedy which this Ac applies. 

3. The Conſequences which do ariſe hereby. 

As foz the MWilchiefs, thep appear in the Pꝛeamble of the 
Act, That by the death of Earl Ferdinand, who died without 
Iſſue Male, and left thzee Daughters married into thꝛee Noble 
Families, thoſe Daughters had no certatnty of their Poꝛtiong; 
and Lands they were as incertain of, though Heirs at Law 
to their Father, by reaſon that the ſame were intalled upon 
the Þetr Male of the Family, either by the Crown, oz by ſome 
pꝛecedent Anceſtoz, 2. The Lady Alice their Bother and 
Dowager, and Reliax of Earl Ferdinand, though. tntituled to 
Dower, as the (Ultdow of one dying ſeiſed of Lands of In⸗ 
heritance, yet not able to bzing a Mrit of Dower with any 
certainty, becauſe ignozant of the Tenant of the Freehold. 
3. Some of the Bzanches of the Family by reaſon of the 
Antiquity either of the Limitations of the Eſtates found in 
Offices, 02 Ancient Settlements, incertain which of them ſhall 
immediately ſucceed Earl William in caſe he ſhall die without 
Iſſue Male. And 4. All of them incertain what Lands were 
ſettled one way, and what another; and hence aroſe divers 
Cartances, Suits and Controverſies. 

' The Remedy was, That all the ſatd Parties referred them- 
ſelves to five Honourable Perſons who were well affeged 
Friends of all of them ; and thereupon they award the Lands 
to be ſettled as in the Aa. 
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The Conſequence of which will be either one way oz other, 
as the true Conſtruction of the ſame. Act ſhall happen to be 
made, VIZ, ; 

CUhether this Act thus ſettling the Lands hath altered, and 
made the Eſtate fo2merly ſettled in the Family, another Eſtate 
ſubſtantially oꝛ ſpecifically (as the Logicians ſay) different from 
what it was befoze; foz if the Eſtate do nom become new, 
then twill be fo2 the Defendant 3 but if the old Eſtate Tal 
did remain in Earl Charles when he made the Conveyance, it 
will be fo2 the Plaintiff, 

And Jam of Opinion, That the Eſtate Tail granted bp 
the Letters Patents is not altered by the An of Parlia⸗ 
ment. 

And mp chief reaſon ſhall be taken from the intent and 
meaning of the Aa, and of all the Parties concerned, which 
being only a pꝛivate dd is to be conũdered as a Settlement 
made by the Legiſlative Power of the Kingdom, 1 Co. 47.b. 

herein the Parties to be moze eſpecially taken notice of, 
are, 

1. The Derby Family. 

2. The Referees. 

3. The King, Every of which we cannot but pzeſume hap 
notice of the Letters Patents, 

1. Foz were it not fo2 them, it doth not appear by the Re- 
cow how the Daughters of Earl Ferdinand could be diſturbep 
from enjoying the Lands in queſtion as Heirs at Law to their 
Father; were it not fo2 them Earl William could have no 
pꝛetence. 

2. The Referees muſt needs know of them; koz one of the 
Referces was then Low Treaſurer, and there is a Rent of 
50 l. per annum reſerved, and in charge in the Exchequer, 

3. The Kings Conncel could not but know them; fo2 in 
all Acts of Parliament, tis their Duty to examine how far 
the Crowns Jntereſt is concerned. 

And this Knowledge and Notice of the Letters Patents 
pꝛoduced the wozds ſo frequently in the Ac, viz. In the 
recital of the Award, That all the ſaid Lands which were of 
the Earl Ferdinand, ſhould be aſſigned, conveyed and enjoyed, 
unto, and by ſuch Perſons, for ſuch Eſtates, and with and under 
ſuch Limitations, Powers, Liberties, Declarations and Savings 
as is afterwards expreſſed, Then 2. in the enacting part, That 
the Lands ſhall be from henceforth aſſured and enjoyed with 
and under ſuch Powers, Liberties, Proviſos, Exceptions, De- 
clarations and Savings as are afterwards expreſſed. 3. _ 

that 
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that the ſame ſhall be veſted, adjudged, deemed and taken to 
be in the ſaid Perſons for ſuch Eſtates, and with and under ſuch 
Powers, Liberties, Proviſos, Exceptions, Declarations and 
Savings, as afterwards is mentioned, declared, limited and ex- 
preſſed. 4. The Pꝛoviſo it ſelf.“ 

All which do ſhew that the Act was intended to paſs ſub 
modo, and that there ſhould be ſomewhat pꝛeler ved from be. 
ing deſtroyed thereby; and in truth ſo there was. 

Fo2 by the Letters Patents it appears, That the Patentees 
C under whom the Leſſo2 doth derive ) were Perſons well de- 
ſerving of the Crown; and therefoze ob ſingulare & fidele 
ſervitium qd' nobis præantea impenderunt, Ac pro bono & fideli 
ſervitio nobis & Hæredibus noſtris Regibus Angliæ per eoſdem 
Thomam & Georgium & Hæredes ſuos pro defenſione noſtra 
& Regui noſtri contra quoſcunque proditores inimicos & re- 
belles quoties futuris temporibus opus erit impendend. &c. the 
King Gzants 3 ſo that he did not only reſpect what was paſt, 
but alſo Service to be done fo2 the future; and not only by 
_ but their Diſcendents and Þeirs, and to the King and 
his Peirs. 

Now whether this would make any Condition oz Tie of 
any ſozt in Law upon the Eſtate, may be doubtful, though 
Hob. 41. ſaps, That pro & in conſideratione do not regu- 
larly, and in the caſe of a Common Perſon, purpozt a Con: 
ditton. 

But moſt certain it is, that the King and his Councel in- 
tended that thoſe wozds ſhould ſignifie ſomewhat. 

The Parliament in 11 H. 7. had ſo great regard to ſuch 
Gifts of Offices oꝛ Annuities, that they bound the Gzantees to 
attend the King and his Peirs in Perſon in his Marrs, upon 
pain of fozfeiture, though there was no ſuch conſideration 
mentioned in the Patent, as you map ſee 11 H. 7. cap. 18. 

And the Act of 34 H. 8. takes notice; fo2 the woꝛds are, 

To the intent that Recompence for ſuch Service of the 
Donees ſhould not only be a Benefit for their own Perſons, 
but a continual Profit for the Heirs of their Bodies, where- 
by ſuch Heirs ſhould have in ſpecial Memory, and daily Re- 
membrance, the Profit that they have, and take by the Ser- 
vice of their Anceſtors done to the Kings of this Realm, 
and thereby be the better encouraged to do like Service to 
their Sovereign Lord, as to their Duties of Allegiance apper- 


taineth. 


And 
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And the advantage the Crown receives by ſuch Remem: 
bꝛance in Noble Families is not final, and therefoze the ground 
of that Ac was very conſiderable both fo2 the Kings Þono? 
and his Pꝛolit. 

Nom this advantage is utterly loſt if the Eſtate granted 
by R. 3. be altered by this Act of 4 Jac. which as the times 
then were, and as the Family of the Pouſe of Derby was then 
affected, would never be allowed, either by the King oz any 
of the Parties concerned in the Ad: Foz obſerve the time of 
the making the ſame; twas the next year after the attempt 
of the Gunpowder⸗Treaſon, and not quite, 02 at leaſt but two 
years after an Attempt, oz at leaſt an apparent Inclination 
of another contrary Party againſt the Crown and eſtabliſhed 
Government, as appears by the Reſolution in 2 Cr. 37. So 
that had any of the Parties o2 the King been asked whether 
they intended to diſſolve the Tie (of Honour at leaſt ) be- 
tween the Family and the Crown, in relation to the Service 
they ought to the Crown ſpecified in the firſt Gift, they would 
have returned a negative Anſwer without doubt. | 

Add to this, That the Pzoviſo it ſelf is not a bare ſaving, 
which might have been excepted againſt, as oppoſing, oz not 
well conſiſting with other parts of the Ac, as in Porters Caſe 
is objected ; but tis an enacting Clauſe, wherebp tis enaced, 
That the King ſhall have, hold and enjoy all ſuch and the 
ſame Rights, Titles, Profits, Commodities, Emoluments, Claims 
and Demands, as if the Act had not been made. 

By all which it moſt plainly appears, that twas the intent 
of the Ac that the Eſtate ſhould not be altered. 

Theu, to conſtrue this Ac otherwiſe, ik poſſible to p2event 
it, is to make it ſuppoꝛt a Fraud to the King, Rex fallere non 
vult, falli non poteſt, 12 Co. 3. 

This being ſo, it muſt be conſidered, whether this Jnten- 
tion can conſiſt with the Rules of Law, In examination 
whereof the Objections are in oꝛder to be conſidered, 


Object. 1. The Lady Alice hath an Eſtate fo2 life, which 
ſhe cannot have out of the old Eſtate Tail of Earl Wil- 
liam. 

Reſp. 1. This conſiſts with the foꝛmer Eſtate, becauſe but 
of a third part, and fo in lieu of Oower 3 and to pꝛevent her 
danger of Suit, which could not be with caſe, ko: want of 
knowledge of a right Tenant of the Freehold, 
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2, . But however, the is dead, and ſo no Obfection; bo 
though that might have altered the Intall, it would be but 
during the continuance of the Eſtate fo? life, which is deter⸗ 
mined. 


Object. 2. Earl William hath hereby only an Ettate fo2 
life. 
Reſp. The Ac doth but pare away part of the Intall, and 
leave an Effats .fo2 life; fo2 though an Eſtate fox lite cannot 
be laid to be the ſame Eſtate with the Intail, yet the Oziginal 
Jntail is not hereby altered in the Iſſue of Earl Witham; as 
in the Caſe of the Lo Delaware, 11 Co. 1. He had an Eſtate 
Tall in his Ponour, and diſabled fo? his Life; and fo part 
of the Eſtate in the Wonour fufpended by Act of Patkament; 
and this is here an Execution of the Agreement. 

Object. 3. Earl James hath-an Eſtate in his Fathers life- 
time, which he could. not have by the firſt Tntail.' 

Reſp, ere is no. Gift of an Eſtate, but a diſtribution of 
the Enjoyment. of it, nevertheleſs confent with the koꝛm er 
Eſtate ; fo2 all is within the compaſs of the fivſt Intait; and 
tis but a confirmation of an Agreement, as dcs of Parlia- 
ment fo confirming: Jncloſures-, oz eſtabliſhing Cuſtom foz 
Common, 02 a Partition between Tenants in Tail. And 
this Ac of Partiament wozks. in this: Caſe, not by way of 
Gift,. but by Oꝛdinance, as Letters Patents, whereby the 
King may erect a Fair, Market, Marren, Park, Fogeſt, 
Piſchary, o2 the like, by Oꝛdinance, without granting them to 
any, Hob. 15. the Caſe of Burgeſſes of Parliament. 


Object. 4. Eati William hath power to make Leaſes, which 
he could not do as Tenant fo? life. 


Reip. Such power alters not the Eſtate, fo2 tis but a col- 
lateral qualification, and ſuch a thing as may adeſſe & abeſſe 


line interitu ſubjecti. 


Object. 5. Power in Tenant fo? life, and in Earl Williams 
Sons, to make Jointures. 

Reſp. Dbſerve, that the Power is but of a third part, and 
ſo to ſupply Dower, that there map be a Uirit of Dower 
bzought, wherein difficulty may be of finding a right Tenant of 
the Freehold, 

Object. 6. If the Parties ſhall bing a Formedon, they 
muſt declare upon this Aa, and not upon the Letters Pa⸗ 
tents. 

Reſp. The Heir need not bung any Action, foz he may 
enter. But 2. Ik he will bzing his Action, he muſt declare upon 
both Letters Patents and Ag 3 fo2 ſuppoſe the Jntail be ſpent, 
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the King in a Formedon in Reverter muſt declare upon the 
Letters Patents only. 

Object. 7. In all Eſtates Tail there muſt be Donoz and 
Donee, and here the King cannot be the Donoz. 

Reſp. An Act of Parliament can create an Eſtate Tail 
without a Donoz; and where we ſee Eſtates limited fo2 a par⸗ 
ticular purpoſe, we are not to meaſure the validity of ſuch 
L imitations by the ſtrict Rules of the Common Law; fo2 the 
Parliament can controle the Rules of the Common Law, 
13 Co. 64. It can make an Eſtate of Freehold to ceaſe as if 
the Party were dead; as the Eſtate of a Parſon who accepts a 
ſecond Benefice contrary to the Statute of 21 H. 3. of Plu⸗ 
ralities, 6 Co. 40. b. And fo2 this cauſe the Low Hobert ſays, 
p. 246. That Judges have authozity to mold Statute Laws ac- 
coding to reaſon and beſt convenience, to the trueſt and beſt 
uſe, eſpectally conſidering that the Parliament pzoceeds many 
times accoꝛding to natural Equity ſccundum æquum & bonum, 
which is Lex legum, without reſpect to legal Ceremonies, 
Hob. 224. So that where the daift and ſole intent of an Ag 
of Parliament is moſt plainly diſcerned, as in this Caſe, and 
pet that intention cannot be obſerved, were the ſame in a 
Deed by conſtruction, accowing to the Rules of Law, we 
ought rather to pꝛeſume the Parliament (in whoſe power it 
was ſo to do) reſolved to leap over and waive the Rules of 
Law, and to make a particular Law fo2 that occaſion. As 
fo2 the purpoſe, in the Pꝛinces Caſe, 3 Co. 16 The Honour 
of Duke of Cornwal is limited to Pꝛince Edward, & ipſius 
& hered. ſuorum Regum Angliæ filiis primogenitis & dicti loci 
Ducibus & Regno Angliz hzreditarie ſucceſſuris. By which, he 
that ought to inherit by virtue of that G2zant, ought to be eldeſt 
Son and Heir apparent of the King of England, and of ſuch 
a King as is Heir to Pyzince Edward, and that ſuch an eldeſt 
Son and Heir apparent to the Crown ſhall inherit the ſaid 
Dukedom in the life of the King his Father; and the Lands 
there mentioned are accozdingly annexed to the Oukedom foz 
the ſame Eſtate. 

Now by what Rules of Law could this G2ant be conſtrued in 
this manner? certainly by none; but the Judges were fozced 
to bend and conkoꝛm their legal reaſon to the woꝛds of the Ac 
of Parliament, and rather to conſtrue the wowds literally, and 
that the Parliament intended to create a new Limitation as 
well as a new Title, rather than to ſtrain the ſenſe of the 
woꝛds, and the conſtruction thereof farther than ever the Par⸗ 
liament intended. They did not ſtretch their — 
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lind out legal Reaſons fo2 that Limitation, as Men that 
would ſhew themſelves moze witty than ſerious, might have 
done. But qui rationem in omnibus quærit, rationem con- 
fundit. And they gave the lame reaſon fo2 their Reſolutton, 
which appears in this Caſe, viz. That otherwiſe it would be 
impoſſible to make good that Limitation 3 and if they ſhould 
not make ſuch conſtruction, the whole deſign of the Aa of 
Parliament would be fruſtrate. So here, the deſign was, That 
the Agreement and Award ſhould be perfozmed, and pet the 
King not pꝛejudiced, which cannot be if not conſtrued as the 
Plaintiff would have it. 

True it is, ſhould the Letters Patents be left out of the 
Uerdia, and the Differences, and the Award and the Agree: 
ment and Pꝛoviſo ſtruck out of the Act of Parliament, J 
ſhould not doubt but to accompt the Effates therein mention- 
ed to be all new, and that all the Eſtate in the Letters Pa⸗ 
tents, ercept the Kings Reverſion, to be totally altered ; but 
all thoſe things conſidered together, J think it muſt neceſſarity 

Object. 8. The Act of 34 H. 8. ought to be ſtriatly con: 
ſtrued, becauſe it reſtrains Alienation. 

Reſp. If it were to reſtrain ſuch Alienations as are favour- 
ed in Law, viz. Of Tenant in Feeſimple, o2 Tenant in Tait 
of the Gift of a Subject, whereby Trade and Commerce 
might be pꝛevented, Debts unpaid, and Childzen unpzoviden 
foz, which is the reaſon that the Law difallows of Perpetut⸗ 
ties and Conditions which reſtrain Alienation, doubtleſs the Ac 
were to be conſtrued ſtrictly. 

But this Act carries a Reaſon in its Pꝛeamble anfwerable 
to thoſe Inconveniences, That the Grantees ſhould not alien, 
for that the Lands were given to the intent that Recompence 
ſnould not only be to the Donees for their Service, but a 
perpetual Profit to their Heirs of their Bodies, whereby ſuch 
Heirs ſhould have in ſpecial Memory, and daily Remembrance, 
the Profit that they have and take by the Service of their An- 
ceſtors done to the Kings of this Realm, and thereby be the 
better encouraged to do like Service to their Sovereign Lord, 
as to their Duties of Allegiance appertaineth. 

Now the ſaid Inconveniences will not fall in ſuch Caſes. 

1. Becauſe the Lands thus diſpoſed are not many, Et ad 
ea quz frequentius accidunt jura adaptantur. 

2. They are to Perſons generally of Noble Families, of 
whom the Crown hath always a care, 


3. This 
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3. This Law is fo2 ſuppozt of the Crown and Govern- 
ment, which ought to be (ſecured bekoze all pzivate Intereſts. 

Object. 9. The Tenure is altered by this Ac of Parlia: 
ment. 

Reſp. Tenure is not an eſſential quality to an Eſtate, fo2 
there are Eſtates whoſe Tenures may be gone, and yet the 
Eſtate remains; as (ſuppoſe the King had releaſed the Tenure 
of Knights Service, and that the Patentees ſhould hold in 
Socage, yet the Eſtate Tail had continued the fame, 4 Co. 
9. 2. Ik a Meſnaltpy become a Rent.Seck by Surpluſage, the 
Ancient Seiſin is ſufficient, 1 H. 4. 4. Ik H. recovers in an 
Aﬀliſe a Rent Service, and afterwards that Rent becomes a 
Rent Seck, and he is diſſeiſied of it, he ſhall have a Rediſſeiſin, 
becauſe the ſubſtance of the Rent remains, though the quality 
be altered, Co. Lit. 154. b. 

Object. 10. The Eſtate Tail was without Impeachment of 
WUaſte, ſo is not the Eſtate fo? life here. 

Reſp. The quality of being without Jmpeachment of Caſte 
makes no alteration, 3 Cr. 40. Clare verſus Pepys. 

Object. 11. By the Letters Patents there was one entire 
Eſtate given, but here are ſeveral Eſtates fo2 lite, and Eſtates 
tail, which are not entire. | | 

Reſp. Theſe Eſtates ate all the ſame in quantity, which 
they would have been without the Aa; and its the ſame 
Eſtate as to duration, fo2 all the Eſtates here do ariſe out 
of the Oziginal Eſtate tail, and the Reverſion is not touched. 

Object. 12. Laſtly, Theſe Eſtates do ariſe out of the 
Eſtate tail, and are to continue no longer, and are diſtina 
from it; As if Tenant in tail bargain and ſell to one and his 
Heirs, the Bargainee bath Fee, and the Eſtate granted con- 
tinues till the Jfſue enters. 

Reſp. True it is, that ſuch conſtruction may be made in a 
Conveyance, and (o might it have been in this Ac, had not 
the intent appeared otherwiſe 3 but therefoze it ſhall not be ſo 
conſtrued here, becauſe it would pzejudice the Kings Intereſt 
contrary to the Pꝛoviſo. 

And in the expoſition of an Ac of Parliament we need not 
labour in maintaining its confozmity to the Rules of Law, 
when its deſign is fo2 another purpole. | 

Tenant in tail makes a Leaſe fo2 thzee lives, by 32 H. 8. 
_ cannot be made good by the Rules of the Common 
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As fc? Authozities in this Caſe, Gardiners Caſe, 14 Car. 2. 
cited by my Brother Weſton, is nothing to this purpoſe, which 
was, That H. 8. gave to Michael Stanhop and his Mike, and 
the Heirs of their Bodies certain Lands, Michael dies, the 
Lands diſcend to Thomas Stanhop his Son and Heir, who 
petitions the Queen to grant the Reverſion to (ome Perſons 
in Fee, to the intent that he may make a Leaſe fo2 ninety 
nine years by way of Moztgage, and enters into a Recognt- 
zZance to the Queen, conditioned, that nothing ſhall be done 
_ the Reverſion is out of the Crown, pꝛejudicial to the 

ueen. | 

The Queen conveys the Reverſton to the Lo2d Burleigh, 
and Sir Walter Mildmay in Fee, Thomas Stanhop makes a 
Leaſe and then ſuffers a Recovery, the Truſtees reconvep to 
the Queen. 

Reſolv. 1. Twas a good Gant. 

2. Thomas Stanhop was not reſtrained from aliening. 

But J may reſemble this to the Caſe of Falkner and Bel- 
lingham, Mich. 3 Car. 1. in C. B. repozted by 1 Cr. 80. and 
Jones 233. The Cale was this, Ultimus presbyter celebrando 
divina in the Church of Eaſt Grinſted was ſeiſed in Fee of a 
Meſſuage and Lands in jure presbyteratus ſui, and held them 
of the Lozd of the Mannoz of Brambleton, by the Rent of 
18 , and other Services, who became ſeiſed of the Rent. 
By the Statute of 1 E. 5. cap. 14. this Meſſuage and Lands 
became fozfeited to the Crown; but in that Statute there is 
a ſaving of all Rents and Services to all other Perſons, 
The King granted the Lands. over, and no Seiſin was had 
of the Rent fo2 above fo2ty years after the Statute of 1 E. 6. 
And whether Seiſin within fozty years was neceſſary, oz no, 
was the queſtion; fo2 if it were the ſame Bent, then Seiſin 
was neceſſary 3: but if a new Rent created by the Statute, 
then Seiſin was not neceſſary. And reſolved by thzee Juſtices 
contra 2. in C. B. that it was a new Rent; and there held by 
the thiee Juſtices, That this Rent being Oziginallp a Rent 
Service, was now turned into a Rent Seck by the Ac of 
Parliament, and became a Rent coming out of the Tomb of 
the Parliament, as Juſtice Hutton called it; and though it were 
the ſame Bent in Eſtate, as ik there were Tenant fo2 Life, 
the Remainder in Fee, oz if diſcendible on the part of the 
Mother; ſo now; pet altered in quality. 

But the other two Juſtices, and the whole Court of B. R. 
wherein the firſt Judgment was reverſed, Reſolved, That 
'tis the ſame Rent to all purpoſes, and tis * the 
Hanno: 
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Yanno? as befoze. And tis not a Rent given by the Statute, 
becauſe a ſaving never amounts to.a Sit of any new thing, 
but is quaſi an Exception out of the Statute, where other⸗ 
wiſe it would be extinguiſhed and loſt. 

And they reſolved, That though the Tenure tris deſtroped, 
it remained the ſame Rent in ſib{ance, and in all other 
chings; as if an Arrow ſoſes our de two Feathets, pet tis 
an _ ſtill, oz ik H. toles ſome Members, he continges a 

As to the Objection. That if the Act ſhall be thus con- 
ſtrued, this will be very miſchievous, becauſe there are many 
Purchaſers fo2 valuable conſideration, and it will blow up 
their — 

Reſp. 1. There can be no Cale adjiudgen, but muſt de 
miſchievous to ſome Body; as 1 Co. 53: a. But 

2. The Miſchief appears not in the Reco. 

3. Better ſtiffer a Miſchief than an Intonbenience; foe 
ſhould this Aw: be conſtoned agamſt the intentton, the King 
muſt loſe the! advantage" batoꝛe mentioned; and to eppowide.ag 
Act do, wound be generalſſy' fuconventent and fo J mn 
Judgment ought to de given fo the Plaintiff, | 


In this Caſe the Court of Exchequer was divided; x VIZ. 
Mountague Chief Baron, and my ſelf fo2 the Plaintiff, and 
Atkins and Gregory f the Defendant; and thereupon the 
Cauſe was adjomed into the Exchequer Chamber, where it 
was argued again by Touncel thꝛer ſebderal times, and allo by 
eleven of the Judges; ko that North Chief Juſtice of C. B. 
was made Low Keeper laſt Macation; and all the Judges, er⸗ 
cept Gregory, Atkins and Dolben, gave their Opinions foe the 
Plaintiff. 

As to the firſt Point, Ali but Jones, Charlton and my Seit, 
were of Opinion, That the Iſſue of Tenant in Tail was bar- 
red by a Fine levied by his Anceſtoz, by virtue of the Statute 
of 4 H. 7. befoze the Statute of 32 H 8. And all who argue 
fo2 the Plaintiff agreed, that the Aa of 4 Jac. did not deſtroy 
the Eſtate created by R. 3. but was only an Inſtrument to 
perfect the Agreement made by the Arbitratoꝛs in the Derby Fa- 
mily. The Lo Keepers Opinion was delivered by the Chief 
Juſtice Pemberton, by the Lozd Keepers direction accowingly, 
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Memorandum, This Term were made Serjeants, of the Inner- 
Temple, Sir G. Jeoffries Recorder of London, Sir J. Keiling, one 
of the Kings Councel, Edwond Weſt, R. Hanſon, Sir Fr. Manley 
and VV. Bugby. Of Grays Inn Edw.Bigland z and VV. Richardſax 
of Linclons· Inn; Rob. V Vright of the Middle-Temple. 


—— 


Kirton verſus Guilder. 


A Uilder ſues the Plaintiff in the Eccleſiaſtical Court at 
York, fo: Mꝛocurations belonging to him as Arch: 

deacon, and Ltbels, that foz ten, twenty, thirty and fozty 
pears laſt paſt: there hath been due and paid 6's. annually fo; 
the ſaid Pꝛocurations, by the (aid Karton and his Pꝛedeceſſoꝛs, 
Parſons ot D. And Kirton by Hoyle;pzays a Pꝛobibition, and 
ſuggeſts, that the ſald Duty hath not been payable, and ve- 
nies the Pꝛeſcription, and fo the Eccleflaſtical; Court cannot 
have conuſance of a Pꝛeſcription, which is pzoperly triable 
by the Common Law, Raſtals Ent. 483: 2 Roll Abr. 283. pl. 16. 
2 Rall. Rep. 293. "14 | 

But Holt e contra, That Pꝛocurations are papable of Com. 
mon Right, Linwood 67. as Cithes are, and no Action will lie 
fo2 the ſame at the Common Law; and a Pꝛeſcription in the 
Eccleſiaſtical Law map have a different Commencement from 
what it hath by the Common Law, and a Penſion is ſuable in 
the Eccleſiaſtical Law, F. N. B. 15 1. b. 

Per Cur, A Conſultation is granted quoad Pꝛocurations de- 
manded generally; but if the Platntiff denied the quantum, 
then a Pꝛohibition. 


William Cole Eſq; verſ. William Ireland Gent. Leiceſl. 


DE Plaintiff declares, That whereas 12 November, 

27 Car. 2. the Ring by his Letters Patents then dated, 

had made him Sheriff of the County of Leiceſter, Cuſtodi- 
endum quamdiu dicto Domino Regi placeret, which Office is 
an ancient Ollice, to which the Right and Title of namfng 
and conſtituting a Batliff of the Batliwick of the Hund2ed of 
Gartree in the ſaid County, time out of mind hath belonged, 
and ſtill is incident, annered and inſeparable from the lame; 
and 
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and that every Sheriff of the laid County fo2 the time be⸗ 
ing, hath from time to time named, conſtituted and ought to 
name and conſtitute a Bailiff of the Bailiwick of the Hun: 
dꝛed afozeſaid, and hath held, and of right ought to hold a 
Ciew of Frankpledge of the Hundzed afozeſaid, and a Court 
of the ſaid County 3 and by occaſion thereof divers Fees, 
Commodities, Pꝛofits and Emoluments had and received, 
and of right ought to have and receive as incident thereunto. 
29 March, 28 Car. 2. The Defendant at Turlangton and elſe- 
where in and thzough the laid Pundzed took upon him, and 
crerciſed the (aid Office fo2 the ſpace of ſir months againſt 
the will of the Plaintiff, and without any right oz lawful 
Authozity, and without the Plaintiffs conſent 02 nomination, 
the Plaintiff being all the while Sheriff of the ſatd County: 
And allo the ſame 29th of March, 28 Car. 2. at Shankton in 
the Þundzed atozeſaid, the Oefendant did of his own wong, 
and without right oꝛ lawful authozity hold a Uiew of Frank⸗ 
pledge of the ſaid Pundzed, and alſo a Court Baron, and ſe- 
veral Courts Baron from thzee Weeks to thꝛee Ueeks there 
did hold, and on that occaſion received (ſeveral Pꝛoſits to the 
vaiue of 5 1. ad damnum 40 I. 

The Defendant pleads Mot Guilty, and the Jury find a 
Special Uerdida, viz. 

That the Plaintiff was made Sheriff, as he declares. 

That 12 E. 2. the King committed to one John de Sading- 
ton his Pund2ed of Gartree, in theſe wozds, Leic. Rex ad 
requiſitionem Iſabellæ Reginz Angliz Conſortis ſuæ chariſſimæ 
commiſit dilecto ſibi Johanni de Sadington valecto ipſius Re- 
ginæ Hundred' Regis de Gartree cum pertin in Com Leic' cu- 
ſtodiendꝰ quamdiu Regi placuerit Reddend' inde Regi per an- 
num ad Scaccarium ſuum 16 J. prout ad idem Scaccarium jam 
redditur pro eodem, Dum tamen Hundred ill cuſtodiat juxta 
formam Statuti nuper apud Lincoln inde edit & proviſ. In 
cujus, &c. Teſte Rege apud Eborum 6 Febr. per ipſum Re- 
gem Et Mandat' eſt Johanni de Graydeſton quod eidem Johanni 
de Sadington Hundred* przd' cum pertin quod in cuſtodia 
ſua ex Commiſſione Regis exiſtit liberet cuſtodiend* in forma 
pixd', Teſte ut ſupra. 


2 October, 1 H. 4. The King granted the ſame to William 
Hoghwick in bac verba. Rex omnibus ad quos, &c. ſalutem. 
Sciatis quod de gratia noſtra ſpeciali & pro bono ſervitio quod 
dilectus Armiger noſter Willielmus Hoghwick nobis impendit 
& impendet in futuro conceſſimus eidem Willielmo Hundred 
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de Gartree in Com' Leiceſt cum pertin* Habend' pro termino 
vitæ ſuæ una cum omnibus firm reddit? ſect Cur & omnibus 
aliis rebus proficuis & commodat ad præd Hundred quoquo- 
modo rationabili ſpectan five pertin' abſque aliquo nobis inde 
reddend* Aliquibus ſtatut' five ordination ante dat' præſentium 
tact non obſtan In cujus &c. Teſte Rege apud Weſtm. 2. 
Octob. per breve de privato ſigillo. 


19 November, 15 Jac. The King granted the (aid Hundzed 
to William Ireland Father of the Defendant, Habend' from 
Michaelmas laft fo2 twenty one pears, Reddend' 17 l. 15 d. 
and ob. viz. fo2 the Þundzed of Goodlaxton mentioned in the 
Letters Patents 7 l. 19s. 3 d. and fo2 the Dundzed of Gar- 
tree, 91. 2s. ob. and 20s. of increaſe. 


5 September, 13 Car. 2. The King granted to the Defen- 
dant the Pꝛemiſes in theſe wozds, viz. Cuſtod' five firm” ſe- 
paral* Hundred de Goodlaxton & Gartree cum omnibus & 
ſingulis eorum pertinen in Com' Leic. Ac Officii & Officiorum 
Seneſchalli & Seneſchalſiæ Ballivi Ballivat' pred Hundred' de 
Goodlaxton & Gartree & eorum alter cum omnibus & fin- 
gulis juribus membris pertin' proficuis advantagiis allocation 
authoritat præheminenc libertat' & emolument* quibuſcunque 
eiſdem Offic' Seneſchalli & Seneſchalſiæ Ballivi & Ballivat' five 
Ballivorum vel Ballivatorum noſtrorum præd' Hundred' de 
Goodlaxton & Gartree & eorum alteri qualitercunque ſpectan 
vel pertin ac cum omnibus vadis feodis proficuis commoditat 
& advantag quibuſcunque eiſdem Officiis aut eorum alicui ut 
przdi” qualitercunque ſpectan pertinen' five debend' unacum 
executione omnium & ſingulorum brevium proceſſ. præcept 
ſummonitorum arreſtat' warrant' attachiament & mandatorum 
noſtrorum hæred & ſucceſſorum noſtrorum infra ſeparal Hun- 
dred' præd exequend' & emergen adeo plene libere & integre 
ac in tam amplis modo & forma prout aliquis Ballivus vel aliqui 
Ballivi feparal' Hundred præd' exequi vel facere poſſit vel poſ- 
{int debet vel debent gaviſus fuit vel habuit gaviſ. fuer vel 
habuer vel gaudere debuit vel debuere Necnon cuſtod' leta- 
rum viſ. franc pleg & cur' præd ſepara hundred' & turn vice- 
com infra ſeparal' hundred præd' & corum alter. Ac omnium 
proficuorum earundem letarum viſ. franc' pleg & cur hundred 
& turn' & eorum cujuſlibet Necnon amerciament' fines pœnas 
forisfact ſet” ſervic reddit” perquiſition cur let” & vil. franc 
pleg & omnium aliorum proficuorum commoditar' libertat* pri- 
vileg francheſ. juriſdiction & emolument' quoramcunque intra 
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ſeparal' hundred* przd*' quoquomodo provenien” dictis ſeparal' 
hundred' & officiis przd*' ſeu eorum alicui pertinen ſpectan 
ſive acciden' aut ut pars vel parcell' eorundem Hundred' Ballivi 
& Ballivat' ſeu aliquorum eorum habit? cognit' accept uſitat' oc- 
cupat' ſeu gavil, exiſten' cum libertate pro levation* & collectione 
eorundem infra ſeparal' hundred præd' Ac etiam cuſtod' five 
firm omnium & omnimodorum bonorum & catallorum felon' 
fugitivorum felon de ſe & in exigend' poſit” condemnar” & utla- 
gat' five waviat' bonorum waviat' & extrahur' emergen' creſcen' 
contingen' five provenienꝰ dict feparal' Hundred* & Ballivat 
przd' ſeu eorum alicui quoquomodo ſpectan five pertinen' aut 
cum eiſdem aut eorum aliquo ufitart' dimiſſ. locat” five gaviſ. Quz 
quidem Hundred' & cetera premiſſa per Litteras noſtras Patentes 
dimiſſ. ſunt parcel poſſeſſion antiquæ coronz noſtræ Angliz. 
Except” tamen ſemper & extra hanc præſentem conceſſion nobis 
hzred* & ſucceſſor noſtris omnino reſervat omnibus & em- 
nimodꝰ fin amerciament & exitibus annuatim & de tempore 
in tempus provenien' creſcen five renovan ſeu quoviſmodo fo- 
risfat' in aliqua cur* noſtra hæred & ſueceſſorum noſtrorum 
de recordo five aliquibus cur' noſtris de recordo five coram 
Juſtic* noſtris ad Aſſiſas Juſtic* ad pacem five Clerico Mercati 
provenien' creſcen acciden' emergen five renovan' Ac etiam 
libertat' pro levation & collection corundem infra ſeparal 
Hundred' przd' Habend' from the making of the Letters Pa⸗ 
tents fo? thirty one years, Reddend' annuatim 18 l. and 15 d. 
ob. and 10s. increaſe. | | 

The Jury alſo find the Statutes of 2 E. 3. cap. 12. and 
14 E. 3. cap. 9. That the Defendant did keep the Courts and 
receive the P2ofits of the Þundzed, as the Plaintiff hath de⸗ 
clared ; and if the Plaintiff be guilty they aſſeſs 5 l. damage. 


Lovel fd the Plaintiff, The ſingle queſtion is, Thether 
the G2ant of this Þundzed, and other things therein ſpecified 
be good? and J hold that the ſame is not good in Law. 

Pundzeds and Bailiwicks granted befoze Edward the Se⸗ 
conds Time are good, but not thoſe which have been granted 
afterwards. As to the Oziginal of Pundzeds befoze Ring Al- 
freds Time, which was Anno 872. the Counties remained 
intire, but then divided into Pundꝛeds; fo2 betoze that the 
Earls who were conſanguinei of the King and of the Royal 
Blood had the Cuſtody thereof, This Office continued in 
the Earls till by reaſon of the great trouble, thep were 
weary of it, and then were appointed Vicecomites, which 
continue to this day. This Dffice was aſſiſted with Inkeriour 
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Juriſdictions, as Ciew of Frankpledge and Turn, to take Jn- 
rolment of the Freeholders. The Pundzed Court, &. and 
theſe Courts continued until Edward the Seconds Time, 
and then the King granted out of the Turn the Leet, and out 
of the Pundꝛed Court a Court Baron, Fitz Leet 1 1. Br. Leet 26, 
Dyer 13. b. 64. But notwithſtanding theſe Courts were thus 
chipped out of the County, pet the Juriſdiction of the County 
remained intire to the Sheriff, until afterwards the King 
granted ſome Mundꝛeds away in Fee, and alſo Franchiſes to 
ſeveral other Perſons. And thereupon ſeveral Statutes were 
made to reſtrain the Bilchiets of ſuch G2ants, whereby in: 
ſufficient Perſons were become Dwners of them, and managed 
them to the pꝛejudice of the People, viz. 9 E. 2. the Statute 
of Lincoln, which enjoyns, that the Sheriffs have ſufficient in 
the County to anſwer the King; and ſo of Farmers of pun⸗ 
dꝛeds, and that Executions ſhall be made by Bailiffs of 
Pundzeds: So 2 E. 3. cap. 4 and 5. But thoſe Statutes did 
not remedy the Jnconventence, fo2 the Crown did grant Bat- 
liwicks in Fee, and thereupon were the Aas of 2 E. 3. cap. 12. 
and 14 E. 3. cap. 9. made, both which Statutes do fozbid the 
granting moe Bailiwicks than were then granted. 


As to the things granted they are five, and none of them 
grantable. 


1. Courts. They are not grantable by the King, becauſe 
the Turn is called the Sheriffs Turn, 31 E. 3. cap. 15. and ſo 
Paſch. 6 H. 7. 2. pl. 4. And the County Court is the Sheriffs, 


| 4 Co. 33. a. Mittons Cale, 


j 


2. Offices. The Officers of theſe Courts belong to the 
Sheriff, Mittons Caſe, Scrogs Caſe, Dyer 175. 

3. Fines and P2ofits, They are the Sheriffs, 1 E. 3. they 
ſhall be delivered to the uſe of the Sheriff. 

4. Bailiwicks. That is incident to the Office of the Sheriff, 
and he ought to anſwer fo2 him, Dyer 241. a. pl. 47. 


5. Þundzed. Ik the Sheriff ſhall not have it, he cannot an- 
(wer fo2 Elcapes there. 


This very Caſe reſolved 2 Car.Forteſcues Caſe,Co.4 Inſt. 367. 


Bigland contra. Ag to the Caſe of Mitron, and other 
Caſes, wherein certain Offices incident to Sheriffs are al- 
ledged, they ſtand upon different Reaſons from our Caſe. 

The King may ercept any part of the County from the 
Power of the Sheriff, 1 Roll Rep. 118. Villa de Derby verſus 


Foxley. 


Df Common Right a Pundzed belongs to the King, 2 Roll 
Abr. 73. b. As 
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As to the Statutes, That of 2 E. 3. cap. 12. extends only 
to ſuch Hundzeds as were let to Farm by the then King; and 
the Statute of 14 E. 3. cap. 9. is relative to the other aa, and 
ancient Statutes are conſtrued accoding to the ſubſequent 
uſage. Et adjornatur. And afterwards, viz. Paſch. 34 Car. 2. 
Judgment was given fo2 the Plaintiff, 


„ 


Ambroſius Manatons Caſe. 


Mbroſius Manaton had a Mandamus direded to Charles 
Luxon Papo; of the Bozough of Trevena Beſeny in 
the County of Cornwal, to be ſwozn Mayo? there, accowing 
to an Election made of him by the ſald Bozough, to which 
Writ the ſald Charles Luxon returns, that befoze the coming 
of the Writ, and befoze the iſſuing out thereof, viz. 25 ORob. 
31 Car. 2. he the (aid Charles was removed from the place of 
Mayo, and one William Amy then choſe, admitted and ſwozn, 
and from that time huc uſque fuit & adhuc eſt Major Burgi 
prædicti, and by reaſon of his ſaid Office hath the Cuſtody of 
the Common Seal, and thereupon he the laid Charles could not 
reftre him as the TUrit requires; And whether this was a 
good Return was the queſtion ? And the Objection is, Be- 
cauſe tis not returned, that the new Bayoz Amy was debito 
modo Electus, and it map be that he was choſe out of time, 
and not accowing to Charter. 2. Returns muſt be certain, 
and not by implication, becauſe the Party outed hath not li⸗ 
berty to reply to them; and of this Opinion were my Bꝛo⸗ 
ther Dolben and my Self; but Scrogs Chief Juſtice, and 
Jones Juſtice contra, That when Amy is returned, he ſhall 
be intended debito modo Electus; and if an Action upon the 
Caſe ſhall be bzought foz this falſe Return, and the Jſſue be 
elected 02 not; if he was not duly eleced, it will go foz the 
Plaintiff in the Action; as Co. Lit. 331. Fines levied, is in⸗ 
tended lawfully levied, Weſtm. 2. cap. 5. Ita quod Epiſcopus 
Eccleſiam conferat, i. e. legitime conferat. Non præſtat impe- 
dimentum quod de jure non ſortitur effectum. But J do con- 
ceive, and was then of Opinion, that the Return is not good, 
becauſe only by implication. As the Caſe of the Recoder of 
Barnſtable, Paſch. 18 Car.2. B. R. The Return was, Non con- 
ſtat nobis, that he was ever elected, and adjudged inſufficient, 
Vide ante. And theſe Places do concern the Publick Govern- 
ment, and we ought not to favour falſe Returns; and if we 
ſuſpect a Return to be falſe, this Court can make a Cozpoza- 
tion 
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tion (wear the Return; but by reaſon the Court was divided 
no (Urit went. 


Conſtance Harvey Widow of Henry Harvey Deman- 
dant, verſus Francis Harvey. In Dower. In C. B. 


T 1» E Tenant pleads,That after Marriage the Husband had 
ſettled other Lands upon the Demandant, fo2 her Life, 
fo2 her Jointure, and that ſhe after his death agreed thereto, 
and entred accoꝛdingly. The Demandant replies, That it was 
a voluntary Settlement of her Pusband, and traverſes, that 
it was not fo2 her Jointure, and Jfſue thereupon 3 and at the 
Niſi prius the Tenant made defauit, and a Petty Cape award- 
ed and returned, and Judgment, that the Demandant have 
Seiſin; and the Demandant ſuggeſts, that her Pusband died 
ſeiſed, and pꝛays a Trit to inquire of the Damages, returnable 
Craſtin.Pur. The Sheriff returned, that he hath delivered Seiſin 
of the Lands particularly; and alſo an Inquiſition, which 
finds that the Lands are wozth 1141. 11 s. per annum, and 
that her Husband had been dead ſix years and thee quarters, 
and that ſhe had ſuſtained Damages occaſione detentionis do- 
tis ultra valorem præd' & ultra miſas & cuſtag' ſua 195 l. & 
pro mif. & cuſtag 20s. And upon this Conſtance, gratis re: 
leaſes the 195 1. and demands Judgment only fo2 the 20s. 
And Judgment is given, That the Oemandant recover tam 
valorem tertiz partis præd. from the death of her ÞPusband, 
which comes to 257 l. and the 20s. and 11 J. de incremento, 
in all 269 l. and the Tenant bzings a TUrit of Erro2 and al⸗ 
ſigns ſeveral things fo2 Erroz, which are made good upon Ot- 
minution alledged, and there being a variance between the In⸗ 
quiſition and the Crit of Seiſin, the TUrit of Seiſin and Exe- 
cution was erronious, and thereupon a TUrit of Inquiry, and 
the value of the Land found and now alledged, that here 
ought to be no TUrit of Inquiry, becauſe the Damages were 
releaſed by the Demandant. But upon conſideration Had of 
the Recoꝛd, the whole Court reſolved, that the Releaſe was only 
of the Damages ſuſtained occaſione detentionis dotis, and not of 
the meſne Pꝛoſits of the Land, fo2 they are two diſtin things, 
as appears by the Pꝛeſidents, Co. Lit. 32. b. Belficld vetſus 
Rous. The Crit is to inquire not only of the value of the 
Lands, but alſo of the Damages ratione detentionis dotis, and 


Judgment accowingly. Sd is Raſt. Entr. 237. Tit. Pony 
udg- 


— 
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Judgment 13. and ſo are all the Judgments; and a Fi. fa. lies 
fo2 the Damages, Formulæ bene placitandi 223. And Judgment 
was affirmed. 


Sir Miles Stapictons Caſe. 


IR Miles Stapleton Having been arraigned at the Kings 
Bench Bar this laſt Term fo2 High Treaſon, and a day 
appointed next Term fo2 his Trial; The Pꝛoſecutoz one Bol 
dron ſuggeſted to the Lows of the Pꝛivy Councel, that his 
Nite, who he ſaid, was a material TUitneſs, was in erpecta- 
tion of being bought to Bed every dap, and ſo ſhe could not 
be at the Trial, and therefo2e deſired the Pziſoner might be 
tried in the Country, and thereupon the Lozds of the Councel 
oꝛdered, that the Judges of the Kings Bench ſhould be attend: 
ed, and to conſider whether the Jndicment may be ſent down 
into Yorkſhire to be tried there next Aſſizes by Niſi prius, and 
whether a Tales is grantable in caſe of High Treaſon ; where: 
upon My, Attomy General attended at my B2other Jones Cham- 
ber, where my Brother Dolben and J diſcourſed together con- 
cerning this Batter, mp Low Chief Juſtice being out of Town, 
and we did reſolve, 1. That an Jndictment of High, Treaſon 
may be tried by Niſi prius, fo; ſo fs Co. 4 Inſt. g and the 
Statute of 14 H. 6. cap. 1. gives Power to the Judges of 
Niſi prius to give Judgment, and award Execution in Caſes 
of Felony and Treaſon, which cannot be but where ſuch Of- 
fences are tried by Niſi prius, fo quatenus Judges of Niſi 
prius they cannot give Judgment in Caſes not legally coming 
befoze them. As fo2 Felony and Murder, Indiaments re⸗ 
moved into the Kings Bench concerning theſe Offences, may 
be ſent down to be determined by virtue of 6 H. 8. cap. 6. 
but that Statute extends not to Treaſon. 2. Ile reſolved, 
That a Tales de circumſtantibus may be awarded in Caſe of 
Treaſon, by the Statute'of 4 and 5 Ph. and Mar. cap. 7. where 
the King is Party. And ſo we left it to Mz. Attozny to do as 
he ſhall ſee cauſe, with the ]2iſoner, 
\ 


* 
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William Muſchamp and others Plaintiffs, verſus 
Henry Aſton Defendant. Error, beland. 


DE Plaintiff below declares that he was poſſeſſed of two 
1 hundzed twenty (ix hundzed and an half of Lambskins, 
and intended to tranſpozt them from the Pozt of the City of 
Dublin to England, and fo2 the Erpoztation of the ſame Skins 
had paid Tunnage and Poundage, accozding to an Aa of 
Parliament made at Dublin 4 March, 14 Car.2, viz. For every 
Hundred 10d. The Defendant vi & armis did Aſſault the 
Plaintiff, and hindꝛed him from expozting the laid Skins till he 
had paid 84 1. 8s. 11 d. over and above the ſaid Duty of 10 d. 
per cent. ad damnum 200 l. The Defendants plead Not Guilty 
to all, but the hindzance of the Expoztation till payment of the 
341. 8s. 11 d. and as to that they ſay, That by the ſame Act 
it is enacted, That every one exporting Iriſh Wool out of the 
Kingdom of Ireland ſhall pay to the, King upon the Exporta- 
tion thereof, for every Stone containing 18 l. 1 s. 8. That 
8 April 1676. The King by Jndenture granted the Duty to the 
Defendant. Habend. from Chriſtmas 1675. till Chriſtmas 
1682. That there was upon the ſaid Skins 1351 Stone, and 
7 eights of a Stone of {Uool of ſir months growth, and that 
841. 8 s. 11 d. was due fo? the ſame; and fo2 not papment a 
ſeizure prout. The Plaintiff demurred, This Action was ozi⸗ 
ginally bzought in the Common Pleas in Ireland, and Judge 
ment there given fo2 the Plaintiff 5 and upon a TUrit of Er: 
roꝛ in B. R. in Ireland, that Judgment affirmed; and now the 
Defendants have bꝛought this Tirit, and upon debate, whether 
the Duty ſhould be paid both fo2 the Skins and the (Tool fe: 
parately and diſtinctly. Te all reſolved, That there ſhall be 
but only one Duty paid, viz. fo2 the Skins; koꝛ it cannot be pꝛe⸗ 
ſumed, that Men will kill the Lambs garely to depzive the King 
of his Cuſtoms 3 and by the Ac of Parliament, 
Sheep Skins tawed with the Mool on, an Dundzed 1 1. 10s, od. 
Pelts d2eſt oꝛ undꝛeſt, without the Tcl, an hundzed 1 oo oo 
Sheep Skins with the TUool, the hundzed 1 co oo 
Lamb Skins dꝛeſt 02 undzeſt, the hundzed o 16 08 
By which it appears that Lamb Skins are to contain the 771! 
on them; and tis not uſual in many places to Share Lambs, 
and therefoze Judgment was affirmed, per tot. Cur. 


Term. 
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DE firſt day of this Term Elizabeth Celier, the Ilie 
of Peter Celier, was tried at the Bar upon an Jn- 
dictment, fo2z, That ſhe, with others unknown, 1 No- 

vember. 31 Car, 2. did compaſs, and intend the death of the 
KING, to change the Government, and extirpate the Prote- 
ſtant Religion,, and to that purpoſe did meet and adviſe toge- 
ther, and did contribute, pay and disburſe great Sums of 
Mony; and for better concealing of the Treaſons aforeſaid, 
did disburſe great Sums of Mony to divers Perſons to lay and 
charge the Treaſons upon other Perſons. Upon Not Guilty 
pleaded, the was found Not Guilty. There was one Perſon 
who came againſt her as a Witneſs, who was the then Pꝛo⸗ 
ſecutoꝛ, Thomas Dangerfield, againſt whoſe Evidence the Pu 
ſoner excepted, fo2 that he had been ſeveral times convicked 
of Cheating, and had been ſet upon the Pillow, and had 
been Mhipt, and was of very little Credit, and then would 
have produced a Pardon of theſe Dffences 3 but ſhe pzoducey 
a Copy of a Conviction of a Felony, foz which he was burnt 
in the Hand, which was out of that Pardon; and alſo an Dut- 
lawpp foꝛ another Felony,which was likewiſe out of that Pardon; 
and ſo his Teſtimony was ſet aſide. And it was debated, That 
admit a Mitneſs be convicted of Felony, and afterwards par: 
doned, Whether he ſhall thereby be reſtozed to be a good 
Witneſs 2 And my Lo Chief Juſtice Scrogs and my Selk, 
were of Opinion, That he could not, becauſe the Pardon 
doth take away the Puniſhment due to the Offence, but can- 
not reſtoze the Perſon to his Reputation; And of that Opt⸗ 
nion was Juſtice Nichols in Cuddington and Wilkins Caſe, 
Moor 872. pl. 1213. But mp Bother Jones and Dolben contra; 
and (o afterwards did J concetve; fo? in the Caſe of Cud- 
dington and Wilkins, as tis repozted in Hobart, tis (aid, 
That the Pardon takes away not only pœaam, but reatum. 
Another queſtion was ſtarted, viz. TUhether a Ban convicted 
and burnt in the Hand be ſtigmatique as to his Teſtimonp? And 
Jones held that he was not, becauſe — burning of the Hand 
1 15 b is 
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is no part ok his Judgment, and is by 4 H. 7. cap. 13. only 
to notifie to the Judge that he hath had his Clergy befoze, 
5 Co. 50. a. Biggins Caſe, But J Have examined that Caſe, 
and do find that no Judgment was given therein, but com: 
pounded, as tis repozted both by 3 Cro. 682. and by Moor 
571. pl. 722. And Cro. ſays, there were two Judges againſt 
two; and Moor fays, 'twas agreed, the King could not par: 
don the burning of the Hand in an Appeal. And in truth it 
leems to me to be part of the Judgment; fo2 the Entry is, 
Ideo conſiderat um eſt, quod le offender cauterizetur in manu 
ſua leva, Raft.” Entr. 1. b. and 56. a. But upon the whole 
mattet it appeats by Heſtons Caſe, cited in Foxlyes Caſe, 
5 Co. 110. a. That the burning in the Þand is (by virtue of 
18 Eliz. cap, 6. which ſays he ſhall be fozthwith enlarged ) in 
nature of a Pardon, and the Pziſoner is thereby cleared from 
the Offence, and conſequently he is a good TUitneſs, and not 
ſtigmatique, Hob. 292. Searl verſus Williams. 


Thomas Hunt verſus William Danyers. Aſſumpſit. 
Error in C. B. 


E Plaintitf in C. B. declares, That there was a dil. 
_ cburſe between him and the Defendant concerning a 
tlon of Tithes in the Pariſh of Banbury, and of the Re- 
ctop of Banbury, and conceruing divers Controverſies con- 
8 the ſame, and concerning a Uerdia foz 18 1. againſt 
one Henty Tasker fo2 the Tithe of Berrymore-Mead obtained 
by the Plathtiff ; And thereupon the Defendant. in conſivera- 
tion that the Plaintiff at the requeſt of the Defendant would 
arquit the ſald Henry Tasker from the ſaid 18 J. & acquie- 
taret omnes alios Occupatores of the Lands called Crench, Ber- 
rymote-Mead, Burdens, Gabereſſes, Little Fullarke, Great Ful- 
larke, Caſtlemead, &c. from all Arrears of Tithes then un⸗ 
paid to the Plafntiff, and permit the Defendant then to re- 
ceive of the then Pccupiers of the afozeſaid Lands, tye Tithe 
of Hay growing upon the lad Lands, which then had not ben 
received by the Plaintiff, did pꝛomile, 
1. Co allow the Tithe of Pay of the (aid Cloſes to be the 
Right of the Plaintiff, and clearly to belong to the ſaid Poz- 
tion of Tithes. 


2. That 
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2. That the Plaintiff from thence foward ſhould quietly 
receive all Tithes of the ſaid Cloſes without any interruption 
02 moleſtation. 

3. That he would ſeal a TUriting purpozting a diſclatmer of 
the 121 and his Truſtees of the Tithes of the ſaid 
Cloſes, 

The Plaintiff in Fac ſays, That he hath done all on his 
part, and aſſigns fo2 Bꝛeach; that the Defendant did not 
permit the Plaintiff to receive the Tithes of the (aſd Cloſes 
without interruption and moleſtation ; but Term. Mich. 26 
Car. 2. did pzoſecute two Suits in the Exchequer Chamber, 
ad damnum 300 l. Upon Non aſſumpſit pleaded, and Uerdic 
and Judgment fo2 the Plaintiff, The Defendant bzings a 
TUrit of Erroz, and aſſigns the General Erroz, The ſole que- 
ſtion p2opoſed by Holt of Councel with Hunt, the Plaintiff in 
the ' Writ of Erroz, was, Whether a Suit in Equity be a 
Breach of the Agreement, ſuch as the Common Law can 
take notice ot? and relied upon 3 Leon. 71. 

And J have conſidered that Book, and others, and do con- 
ceive ſuch Suit is a diſturbance 3 foz, 1. Ex vi termini, CUhen 
a Man is in Poſſeſſion, to be ſubpenaed to appear in Chan- 
cety is a diſturbance. And this Suit ariſes by reaſon of theſe 
Tithes, 1 Anderſ. 137. pl. 188. Burr verſus Higgs. Debt up- 
on an Obligation, conditioned to permit the Plaintiff quiet- 
ly to take, reap and carry away Con. The Defendant 
pleads quod permiſit. The Plaintiff replies that he came and 
fozbid him to reap, and adjudged a Breach of the Condition. 
Mich. 47 E. 3. 22. a. pl. 51; In an Aſſiſe between two Tenants 
in Common, a fozbidding by wozd of mouth to the Tenant 
to pay his Rent was adjudged a Diſſeiſin. 

True it is, that Selby and Chutes Caſe is, That a Suit in 
Chancery is no diſturbance, as tis repozted by Moor 859. pl. 
1179. 1 Roll Abr.430. pl.15. 1 Brownl.23. But by the Recopd it 
ſelf, Winch Iatr. 116. it appears that Judgment was given fo2 
the Plaintff, and Winch was one of the Judges that gave the 
Judgment; fo2 this was 11 Jac. and he was made Judge 
9 Jac. and ſo he ſhould know better than any of thoſe who repoꝛt 
the Caſe, none of which then attended the Court of C. B. 
but Brownlow ; and this Judgment is entred not in his, but 
in Wallers Dffice. 

As to the Caſe cited at the Bar, 3 Leon. 71. The Suit 
was there againſt the Leſſoz by a Stranger; and ſo the Leſſee 
could not be diſturbed thereby. And J take ſuch a Suit not 
to be a breach of Covenant agatnf Incumbzances, becauſe a 

': _ WR Decree 
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Decree is no Incumbꝛance upan the Land, but tis a moleſta- 
tion to the Perſon. And the Law doth take notice of Suits in 
Chancery: ko a fozbearance to ſue in Chancery is a good 
conſideration to ground an Aſſumpſit, 3 Cr. 768. Dowdenay 
verſus Oland, by the Courts of C. B. and B. R. and ſo is 
3 Cro. 847. Coulſton verfus Carr. And of this Opinion were 
the other thꝛee Judges; but my Bother Dolben found a Flaw 
in the aſſignment of the beach of the Pꝛomiſe; and lo it was 
adjomed. 


Viſcount Clare verſus Linch. Error. Ireland. 


Demife of Peter Cransborough fo ten pears. Upon 
Guilty pleaded, Jflue was joined, and then there is an 
Entry upon the Goll thus: | | 

Et ſuper hoc pro indifferenti triatione exit' præd' inter 
partes przd ſuperius junct habend' eædem partes ex eorum 
unanimi conſenſu & aſſenſu, & ex aſſenſu & conſenſu eorum 
Conſilii & Attorn' in Cur Domini Regis coram ipſo Rege hic 
ſciticet apud the Kings Court prædict petunt Breve Domini 
Regis Vic Com' Corke dirigend' de venire faciend' coram 
dicto Domino Rege bie &c. duodecim, &c. de Corpore Com 
ſui ad triand' exit' przd'. Et quia videtur Cur hic quod pe- 
titio illꝰ eft rationi conſona, Ideo precept' eſt Vic' Com Corke 
przd' quod venire fac coram Domino Rege hic ſcilicet apud 
the Kings Court die Martis proximo poſt Octab' Pur Beatz 
Mariæ Virginis duodecim &c. de Corpore Com' ſui per quos 
&c. qui nec &c. 

Then there is a Niſi prius granted to the ſaid County of 
Corke, and the Cauſe there tried, and a Bill of Exceptions put 
in, and upon debate in B. R. in Ireland, Judgment was given 
fo: Linch; and now the Low Uiſcount Clare bzings a TArit 
of Erroz, and aſſigns the General Erroz; and the queſtion 
now debated was, Whether conſent can make this Trial, had 
in a Fozein County, good, contrary to Crow and Edwards 
Caſe, Hob. 5 

And we all reſolved that the Trial was well had; fo2 the 
Caſe in Paſch. 44 E. 3. 6. b. pl. 2. fs as ſfrong a Caſe, where 
Cillenage was tryed where the Lands lay, and not where the 
Acton was bzought, as it ought to be by Law, but conſent 
made it good, Vide Dormers Cale, 5 Co. where conſent ſhall make 


A* Ejectment ko Lands in the County of Clare, of the 
N 


c. good what otherwiſe would not be ſo. And Crow and Ed u ard. 


Cale. 


Term. Trin. 32 Car. 2. 1680. B. R. 


373 


Caſe, the conſent was not entred on Becozd, as tis in this 
Caſe. And ſo Judgment was affirmed, in the point reſolved 
2 Roll Rep. 166. Macduncoh verſus Stafford, Palmer 100. 
2 Roll Rep. 363. Lloyd verſus Williams. 


Topham verſus Pannel. 


EBC fo2 20 l. upon Condition that Anne Maſon alias 
Fawne ſhall pay 7 1. 9 s. 4d. ſuch a dap to the Plaintiff, 
02 perſonally appear 23 Jan. inffant, in the Þouſe of William 
Barneſley E(q; p2eciſely at ten a Clock in the Woming. The 
Defendant pleads, that the ſaid; Anne Maſon upon the (aid 
23d dap of January, -and divers days as well before as after, 
ex viſitatione Dei ægrota fuit, & fab quodam morbo ex viſita- 
tione ptæd tant laboravit quod eadem Auna totaliter inbabi- 
lis ad comparend* ſuper eundem viceſimum tertium diem janu- 
ri in przd* domo præſat Willielmi Barneſley devenit, ſcilicet 
apud, &c. Et hoc, &c, The Plaintiff demurs. 

And firſt, The Court ſeemed to agreed that the Plea as to the 
ſickneſs was good, notwithſtanding Co. Lit. 259. b. 1 Anderſ. 32. 
pl. 79. and Bro. Saver default 45 and 48. Abridgment de Aſſiſe 
55. 2. and which is allowed an excuſe in Dutlawzp fo2 Feloup, 
Fitz. Challenge 153. F091 tis not barely ſhe was ſick, &c. bu 
22 Dei ægrota fuit, & totaliter inhabilis ad compa- 

. C. 

But 2dly. They reſolved, That though the Condition be in 
the diſjunctive, and one part is impoſſible, pet that the other 
ought ro be perfoymed, as the Cale is, becauſe to be 
done by a Stranger; and my Rather Dolben urged, that 
the reaſon given by the Lam Coke, was not needful in that 
Cafe; and by that reafon there given, if J ſell my Land and 
defire the Purchaſer to pay the Mony down, and J will either 
make him an Aſſurance, 02 pay the Bonyz if J die, the 
Mony would be loſt. Aud Judgment was given £o2 the 
Plaintiff; foz this reaſon chiefly, That the Appearance was 
to be by a Stranger, and not by the Dbligoz himſelf. 


Dominus 
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Dominus Rex verſus Honora Munſon, & alios. 
Error. Afſizes at Hereford. 


Þ E Defendants were indicked fo2 refuſing the Dath 

of Obedience enjoyned by 3 Jac. cap. 4. and the Jn: 
dictment was, That at the Aſſizes and General Gaol delivery 
held befoze Sir Robert Atkins, &c. and Zachary Babington 
Gent. eidem Roberto Atkins ann Timotheo Littleton, &c. 
hac vice aſſociat. per ſacramentum ſuum, & c. preſentat. exiſtit 
modo ſequen. viz. Jur. pro Domino Rege præſentant quod, 
at the General Quarter ⸗Seſſions fo2 the County of Hereford, 
14 January 30. the Juſtices of Peace did tender the ſaid Dath 
to the Defendants, and they refuſed, and that afterwards 
ad Aſſiſas tent. pro Com. Hereford prædict. apud Hereford 
prædict. in Com. Hereford præd. 31 Martii, 31 Car. 2. Coram 
Roberto Atkins Milite Balnei un. Juſtic. dicti Domini Regis 
de Banco & Zacharia Babington Gen. eidem Roberto Atkins 
& Timotheo Littleton Mil. un. Baron. Sccacarii dicti Do- 
mini Regis ad Aſſiſas in Com. Hereford præd. capiend. aſſign. 
per formam Statut. the lad Juſtice Atkins and Zachary Ba- 
bington again tendered the ſaid Dath, and they refuſed to 
take the lame; and upon Mot Guilty pleaded, the Defen: 
dants afterwards Relicta verificatione, confeſs the Indiament; 
and Judgment is given, Chat the Defendants ponantur & 
quilibet eorum ponatur extra protection. dicti Domini Regis, 
& quod forisfaciant & quilibet eorum forisfaciat dicto Domino 
Regi omnia bona & catalla terras & tenementa ſua, and that 
they committantur & quilibet eorum commitattur Gaolæ dicti 
Domini Regis in Com. Hereford præd. ibidem remanſur. duran. 
bene placito dicti Domini Regis, &c. Upon the TUrit of 
Erroꝛ, the Erro2 aſſigned was, that the ſecond tender of the 
Dath was by the Juffices of Aﬀſiſe only. TUhereas the Sta- 
tute of 3 Jac. ſays, Jt muſt be by the Juſtices of Aſſiſe and 
Goal-delivery, and this Erro2 ſeemed not to be allowed by 
my Bꝛother Dolben, but by the other two it was not ſpake 
to. But J concetve *tis Erroz, and that the Juſtices of al. 
ſiſe cannot by virtue of that Commiſſion barely, tender the 
ſaiv Dath; fo2 the Statute ſays, That in caſe they ſhall re- 
fule to take the ſaid Dath tendered them by the Juſtices of 
Peace, then the ſaid Juſtices ſhall and map commit the ſanie 
Perſons to the Common Gaol, there ta remain without Bail 


0; 


Term. Trin. 32 Car. 2. 1680. B. R. 


375 


o Bainpaiſe, until the nert Aﬀifes, where the ſafd Oath ſhall 
be again in the (aid open Afſiſes required of them by the ſaid 
Juſtices of Aſliſe and Gaol-delivery in their open Aſſiſes, every 
Perſon ſo refuſing thail incur the danger and penalty of 
Præmunire; by which it appears, that they being committed 
to Gaol by Judgment of the Juſtices of Peace, none can de- 
liver them but they who have power to deliver the Gaol. 
And though the Statute de Finibus, 27 E. 1. gives Juſtices of 


Alliſe power to deliver the Gaol, that is intended only of fe- 


lons, as appears by Stamf. Pla. Cor. 57 and 58. But the Tudg⸗ 
ment was reverſed fo2 another Erro2 incurable, fo2 miſrect- 
ting the Dath contained in the Act ; fo2 whereas the Dath in the 
Ag is, And him and them will defend to the uttermoſt of my 
power againſt all Conſpiracy and Attempts whatſoever. The 
Jndiament is, Againſt all Conſpiracies and Comtempts whatſo- 
ever. 


Dominus Rex verſus Pemlington. Error. Cheſter. 


1 * India ment was fo2 entring into the Cloſe of one 
Crew, and he was found Gullty, and Judgment, and 
fined 12 d. and the Erro; aſſigned is, becauſe the firſt Pꝛoceſs 
is, a Capias; whereas in all Indidments fo2 Treſpaſs and under 
Felony, a Venire facias is the firſt Pꝛoceſs. And Judgment 
was fo2 this Caule reverſed. 


Doddeſworth, Oc. verſus Anderſon. 


ÞE Caſe was upon a Special Pꝛomiſe. The queſtion be: 
tween the Plaintiffs and Defendant was, CUhether Wil- 
liam Grice was a Bankrupt befoze a Conveyance by him made 
to the Defendant and Mary his Mike dated 23 September, 
23 Car. 2. And the Jury find a Special Uerdic, 
That the ſaid William Grice was a Subject bom of the King 
of England, and lived at Dublin in Ireland. 
That befoze the making of the laid Conveyance he traded 
as a Merchant at Dublin, and got his Living by buying and 
ſelling. 


2 A FI 22 


That he frequently came into England and bought Goos 


there, and ſold them in Ireland, and became indebted to di⸗ 
vers Perſons in divers Sums of Monp as pet unpaid, ex- 
ceeding 100 |. : 

That 


Wn. — 
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That he once did ſell in England a parcel of Neats- 
Tongues, and at another time in Ireland did ſell a parcel of 
Tallow to be delivered at Cheſter in England, which was 
done accoꝛdinglp. : 

That he left his Pouſe and Trade in Dublin, and there ab: 
ſconded from his Creditoꝛs. 

That he afterwards ſojourned with a Friend in England, 
and gave oꝛder to be denied, and abſconded from his Credt- 
toꝛs in England befoze the making of the laid Conveyance. 

That the ſaid Conveyance was made bona fide, and foz va. 
r Conſideration, 23 Octob. 23 Car. 2. but dated 23 Sept. 
23 Car. 2. 

And upon this Uervic we reſolved, that Grice was a Bank- 
rupt befoze the Conveyance 3 fo2 though he is found to buy 
and ſell but once in England, it is not neceſſary that he do 
ſo, foꝛ many Merchants do only bup beyond Sea and ſell 
here, and others do only buy here and ſell beyond Sea; ko; 
tis Trading that makes a Perſon capable of being a Bank- 
rupt, and tis plain that Grice did Trade in England. And 
Judgment was given accowingly. 


Memorandum, June 18 1680. Mr. Nathaniel Redding having 
been convicted (before Juſtices of Oyer and Terminer by virtue 
of a Special Commiſſion for that purpoſe granted) for indeavour- 
ing to perſwade Bedlow, who was a Witneſs againſt the Noble- 
men impriſoned in the Tower of London, to forbear his Pro- 
ſecution of them; and he the ſaid Mr. Redding having had 
Judgment executed upon him by being ſet in the Pillory, and 
fined 100 |. and impriſoned for the fame, but his Fine ſince 
pardoned by the King, came this day into Court, and de- 
manded that an Information which he there brought in his Hand 
might be received. by Mr. Aſtrey againſt the Commiſſioners who 
condemned him, of which my Brother Jones and Brother Dolben 
were two, and that the Information may be filed. But the 
Court did declare that he was in a wrong way to exhibit any 
Informarion in this manner, and did cauſe his words, whereby 
he did accuſe the two Judges of Oppreſſion, to be recorded; 
and for thoſe words, and for that he was Infamous by baving 
been on the Pillory, the Gentlemen at the Bar did pray that his 
Gown might be pulled over his Ezrs ( he having been formerly 
a Practicer at the Bar) which was ordered and executed in 
Court, and he was alſo condemned in Court to pay the King 
500 l. and to lie in Priſon till he paid it. He ſeemed to com- 
plain much for not being allowed a Writ of Error to reverſe 

his 
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his Judgment before the Commiſſioners; and afterwards the (%) In this Caſe 
laſt day of this Term he petitioned to be ſpared his Fine, one Marſhals 


Caſe was ci- 


and therefore the Court did remit his Fine and Impriſonment, ted, who was 


and only took a.Recognizance of him for his Good Behaviour; — — 


for that during the Term ſuch Power remains in the Judges, che fame ; 

| : "59 } 3» LEST Term reduce 
Co. Lit. 260. a. (a) "up are WEL and 
ald 1. I6 Sir 7ames vingfield Caſe; The Fines aflefſed $1 Conn: by Jedg west won 20. = 
aid, I Cr. 251, 10 Sir Janes Wing 1 nes e 8 c gmer an Informga« 
tion cannot be afterwards qualified or mirigatcd, it is meant in another Term, and not in the ſame 
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Dominus Rex verſus Qcullean. Middleſex. 
N Indictment, That the Defendant bon within the 
Kings Dominions, being a Paieſt, and o2dained by 
Authozity from the See of Rome, 28 Febr., 31 Car. 2. infra 
hoc Regnum Angltæ ſcilicet at the Path of St. Margarets 
Weſtminſter, proditorie & ut falſus proditor dicti Domini 
Regis nung fuit, & cemanſit' ct formam 'Sratut. in hujuſ- 
modi caſu edit. & provil. Et contra pacem, &. Upon Not 
© Ther rhe lg Defendant was dom in Irclind, with 
t the nt N n Ireland, n the 
That he. is Sacerdos factus & ordinat. per authoritat. derived 
from the See of Rome befoze 28 Febr. 31 Car. 2. : 
That on the ſald 28 Febr. 31 Car. 2. the Defendant in a 
certain Ship ſailing from Bourdeaux, in the Dominion of the 
King of France, tawarvs Corke in Irefand by Teinpeft co- 
actus fuit, Aoglice was daiven into Minehead in Sommerſetſhire, 
and there immediately pro alta proditione præd. capt. & appte- 
henſus fuit. Sed utrum ſuper tota materia, the Defendant be 
Guilty 02 no, petunt adviſamentum Cur. And J coticeive 
= this Uerdia, the Defendant is Not Guflty, fo2 thele 
eatons. | 
1. From the Pꝛeamble of the Act of 27 Eliz. cap. 2. which 
ſaps, That whereas divers Perſons called Jeſuits, Seminary 
Prieſts, and other Prieſts, have of late years come and been 
ſent, and daily do come and are ſent into England to with- 
draw the Subjects from their Obedience, &c. Now this Ban 
neither came no2 was lent, pꝛoperiy ſpeaking, but coactus fuit 
into Minchead. =_ - * 
2. The Clauſe which pꝛohibits Pꝛieſts to tome into oz re⸗ 
main, reaches not here, becauſe tis ſald that he was imme⸗ 
Cec diately 
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dlately after his being duven a Shoze, taken, and (o cannot 
be (aid to remain. . 

3. Here is the Aa of God in the Cale, which is ſumma 
neceſſitas, of which all Laws, both Puman and DOtvine, al. 
low, And in this Act tis (aid in the Clauſe, which enjoyns 
Paieſts to depart, if the Wind, Caeather and Paſſage hail 
ſerve fo2 the ſame ; and lo the Clauſe which pꝛelerves Lt- 
berty, who cannot go foz* Jnfirmity. 

4. Aus non facit reum, niſi mens fit rea. 

As to that Clauſe in the Indicment, That he was going 
into the Kings Dominions, viz. Ireland. | 

Reſp. Nil efficit conatus, niſi ſortitur effectu. And with my 
Opinion agreed the whole Court. And Judgment was given 
fo2 the Defendant, 


Dominus Rex verſus Alſop. Derb. Error. 


E Defendant was indicted at the Quarter-Seſſions, 

That he non habens terras tenementa feod. annuitar. red- 
dit. vel officia in jure ſuo proprio vel in jure uxor. ejus ad 
uſum ſuum propr. nec aliqua alia perſona five aliquæ aliæ per- 
ſonæ ad uſum ipſius Thomæ vel uxor. ejus vel ad uſum eorum 
alterius annui valor. 100 l. 9 die Novemb. 31 Ca. 2. apud 
Boylſton Sagittavit in quodam tormento Anglice vocat. « Hand- 
gun contra forman: Statut. in hujuſmodi caſu edit. & proviſ. ac 
contra pacem dicti Dñi Regis nunc Coron. & Dignitat. ſuas. The 
Defendant pleads Not Guilty, and found Guilty; and Judg⸗ 
ment is entred thus: Ideo confideratum eſt per Cur. dicti 
Diii Regis nunc hie quod præd. Thomas Alſop ſolvet dicto Dño 
Regi ſecund. formam Statut. in hujuſmodi caſu edit. & provil. 
decem librar. pro fine ſuo ſuper ipſum occaſione pred. impoſit. 
Et quod præd. Thomas Alſop capiatur ad ſatisfaciend. Dño Regi 
de tine præd. Sc. The Defendant aſſigns the General Erroz. 
But the Errozs inſiſted upon were theſe. x. Non habens 
rerr. tefers to the time of the Jndiament, and not to the 
Shooting 3 and ſo he may have 100 l. per annum when he did 
Shoot, and may have parted with it at the time of the Jn- 
dictment, as 3 Cro, 254. Stansbies Caſe. An Jndiament of 
Forceable Entry into Lands exiſten. liberum tenementum of the 
Party, is not good, fo2 not ſaying adtunc exiſten. 2. The Judg: 
ment ts ſolvet fo2 ſolvat. 3. Decem librarum fo? decem libras; 
and fo2 theſe Reaſons Judgment was reverſed, 


Sir 
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Sir John Sparrow verſus Draper. London. 


E BC ko Rent, The Defendant pleads in Abatement, 
_# quod præd. Johannes Sparrow in billa præd. nominat. eſt 
& die exhibitionis billz præd. fuit Armiger. Abſqz hoc quod 
præd. Johannes Sparrow eſt vel die exhibitionis billæ præd. fait 
miles prout per billam pred. ſuperius ſupponitur Et hoc &c. 
unde petit judicium de billa 8&c, The Plaintiff replies, That 
the Plaintiff is, and at the time of erhibiting the Bitl, was a 
Knight, and tenders Jſlue to be tried per parriam. The De- 
fendant demurs, becauſe this Jſſue ought to be tried by the 
King at Arms, But reſotved, that the Jfſue ought to be 
tried per patriam 3 fo2 Co. Lit. 74. a. fays there are but ſic 
kinds of Certificates, and this by the King at Arms is none 
of them; and this Jſſie fs trtable either by Certificate o; 
per patriam. And this very Iſſue was ttied per patriam, Mich. 
7 H.6.15. a. pl. 101. In Qu. Imp. The Defendant pleads, That 
the Plaintiff apres le darreine Continuance was knighted ; and 
the Plaintiff denfes it, and Jſfue thereupon; and tried per 
patriam. And Judgment was in the pzincipal Caſe, that the 
Defendant refpondeat ouſter, 


Dominus Rex verſus Count de Caſtlemain. 


Þ E Earl of Caſtlemain was indicted by the Name of 
Roger Palmer Eſq; Earl of Caſtlemain in the Kingdom 
of Ireland, fo2 that he traiterouſly intending to kill the King, 
to introduce the Romiſh Religion, and to ſubvert the Govern- 
ment, 20 June, 30 Car. 2. at the Pariſh of St. Giles in the 
Fields, together with other falſe Traitozs, did unite and ga- 
ther themſelves together, and did conſult to put the King to 
Death, to depoſe him from his Crown and Government, 
and to introduce the Romiſh Keligion, and to that purpoſe 
did pzomiſe great Rewards, and pay divers Sums of Ponp to 
divers Perſons unknown; and that he did wute divers 
Notes in CUriting to incite divers other Perſons to compleat 
the Treaſons afozeſaiv, contra pacem, & contra formam Statuti. 
Upon Not Guilty pleaded, The Defendant having been a 
Pꝛiſoner in the Tower fo2 ſome time, was the twenty third 
of June 1680. tried at the Bar. There were only two Wit- 
neſſes who offered materially to _ againſt him, and they 

66 2 did 
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did depoſe very poſitively againſt him as to his attempting 
to pꝛocure ſome to kill the King; the Witneſſes were Dogo; 
Titus Oates, and one Thomas Dangerficld. Upon the Evi: 
dence of Dangerfield, who had been found Suilty upon ſeveral 
Jndiaments, one of Felony, fo2 which he had his Clergy, 
and was burnt in the Hand ; upon other Indie ments he had 
been upon the Pillozy fo; Cheating, but had obtained his Par: 
don under the Gzeat Seal fo2 all the ſaid Offences, A que⸗ 
ſtion did ariſe, Whether he might be a Witneſs, and there- 
upon the Dulſoner did deſire to have Councel aſſigned him, 
and it was granted; and Mz. Daniel, one of his Councel, 
urged, That Dangerfield ought not to be a TUitnelſs, fo2 that 
he was blemiſhed, and the Pardon had not reſtozed him to 
his Teſtimonp; and cited 2 Brownlow 47. where tis ſaid that 
the King pardoned a Man attaint, fo2 giving a falſe Uerdig, 
pet he ſhall not be at another time impannelled upon any 
Jury; fo2 though the Puniſhment were pardoned, pet the 
Guilt remains, 2 Bulſtr. 154. Brown verſus Craſhaw. In a 
Pꝛohibition, the Suggeſtion was pzoved onlp by two Per⸗ 
ſons attainted of Felony. And Coke Chef Juſfice cited Hill. 
11 H. 4. 41. b. pl. 7. That if a Man be attainted of Felony 
and pardoned, he ſhall not afterwards be won upon a Jury, 
becauſe he ts not probus & legalis Homo. But the Court 
willing to be thꝛoughly ſatisſied, ſent me ts the Court of Com: 
mon Pleas to know their Opinions in this Point. And the 
Judges there reſolved, That the burning of the Hand was 
quaſi a Statute Pardon, as to the Felony; and as to that 
he was a good. Mitneſs, and the Pardon made him a good 
CUitneſs as to the other Offences. But they ſald, That 
had he not been burnt in the Wand, the Pardon would not 
have reſtozed him to his Credit again, becauſe in his Teſti 
mony the People are concerned, and conſequently the Par⸗ 
Don will not depzive them of their Jntereſt, and thereupon 
we allowed him to be a good (Titneſs 3 and with the Opinlon 
of the Judges of the Common Pleas, as to the burning of 
the Hand agree the Books of 5 Co. 110. a. Heſtons Caſe; 
and Hob. 292. and 67. Cuddington and Wilkins Cale; but 
Moor 872. ſays, that Juſtice Nichols was of Opinion, That if 
the Plaintiff had been convicted, the Judgment would have 
been otherwiſe. And upon the whole Evidence, the Deken⸗ 
dant was found Mot Guilty. 


Memerandum, 


— — 


Memorandum, The Lord Viſcount Stafford, upon a Habeas 
Corpus from the Tower, deſired to be bailed, being impeached in 
Parliament by the Houſe of Commons, and by reaſon thereof 
had layen in Priſon in the Tower almoſt two years; but we 
did reſolve, That a Perſon accuſed of High Treaſon, and not 
within the Act for Habeas Corpus's, is not de jure to be bailed 
by this Court, and we did not think fit in Diſcretion to 
Bail him; and we alledged likewiſe the Orders of the Houſe 
of Lords, though we did nor rely thereon, which are as fol- 
loweth, vis. 


Die Martis 11 Martii, 1673. 


It being moved, that this Houſe would declare whether 
Petitions of Appeal which were preſented to this Houſe in 
the laſt Parliament be ſtill in force to be proceeded on, It is 
ordered by the Lords Spiritual and Temporal in Parliament 
aſſembled, That it be, and is hereby referred to the Lords 
Committees for Priviledges to conſider thereof, and report 
their Opinion thereupon unto this Houſe, and that the ſaid 
Lords Committees do meet on Thurſday next at three of the 
Clock in the Afternoon for that purpoſe. |; 


Die Mercurii. 12 Martii, 1673. 


The Earl of Shaftsbury reported, That the Committee ap- 
pointed Yeſterday to conſider in what State the Impeachments 
in the laſt Parliament now ſtand, have peruſed the Journal of 
this Houſe, and find that the fifth day of December 1678. The 
Impeachments againſt the five Lords now Priſoners in the Tower 
were brought from the Houſe of Commons, which conſiſted 
of a General Charge of Treaſon, and other High Crimes. The 
Houſe of Commons declaring they would in convenient time 
exhibit the Articles of their Charge againſt them. The next 
day this Houſe appointed to go upon the Conſideration of 
theſe Impeachments, and all the . Judges were appointed to be 
then preſent, but nothing was done thereon. 

The Lords Committees do alſo find that an Impeachment of 
High Treaſon, and other High Crimes againſt Thomas Earl of 
Danby, Lord Treaſurer, was brought from the Houſe of Com- 
mons the twenty third day of December 1678. and the parti- 
cular Articles then exhibited, and the Commons defired that 
he might be ſcqueſtred from his Place in Parliament, and com- 
mitted to ſafe Cuſtody. That 
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That the Lord Treaſurer deſired Copics of all Papers and 
Proceedings concerning this Buſineſs, and that it was then re- 
ſolved upon the queſtion, that the Lord Treaſurer ſhould not 
then with- draw. 

It farther appears, That on the twenty ſixth of December 
1678. the Lord Treaſurer moved the Houſe for a Copy of his 
Charge, and that he might not lie long under it; whereupon 
it was moved that the Houſe would confider of the deſire of 
the Houſe of Commons concerning his Confinement, 

The Debate was adjorned. 


It appears that this Houſe on the twenty ſeventh of Decem- 
ber, reſolved, That the Lord Treaſurer ſhould not now be 
confined ; and ordered, That he ſhould have a Copy of the 
Articles, to which he was appointed to bring in his Anſwer 


| before the third day of January, and that he might have Coun- 


cel to aſſiſt him. 

Upon report made by the Earl of Slaftsbury from the Lords 
Committees for examination of the late Horrid Conſpir 
concerning the Impeachments brought up from the Houſe of 
Commons in the laſt Parliament, how they ſtand entred in the 
Journal of this Houſe. 

It is ordered, That it be, and is hereby referred to the 
Lords Committees for Priviledges, to conſider of the ſtate of 
the ſaid Impeachtnents, and all the Incidents relating there- 
unto, and report their Opinion thereupon unto this Houſe. 


Die Line 17 Marti, 1675. 


Ordered by the Lords Spiritual and Temporal in Parlia- 
ment aſſembled, That it be, and is hereby referred to the 
Lords Committees for Priviledges, to conſider whether Peti- 
tions of Appeal which were preſented to this Houſe in the 
laſt Parliament be ſtill in force to be proceeded on, as alſo to 
conſider of the ſtate of the Impeachments brought up from 
the Houſe of Commons laſt Parliament, and all the Incidents 
relating thereunto, and make report thereof unto the Houſe. 


Die Martis 18 Martii, 167. 


The Earl of Eſex reported, That the Lords Committees 
for Priviledges in obedience to the Order of this Houſe dated 
the ſeventeenth of this Inſtant March, have conſidered of the 
Matters referred to them, whether Pe titions of Appeals which 

were 


wm «I 
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were preſented to this Houſe in the laſt Parliam ent be ſtill in foree 
to be proceeded in; as alſo to conſider of the ſtate of the Im · 
peachment brought up from the Houſe of Commons laſt Parlia- 
ment, and all the Incidents relating thereunto, and make report 
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thereof unto the Houſe; and their Lordſhips upon peruſal: of 


the Judgment of this | Houſe, of the twenty niath; of March 
1573. are of Opinion, That in all:Caſts of Appeals and Writs 
of Error they continue, aud are to be proceeded on in ftatu 
quo as they ſtood at che diſſolutioti of the laſt Parliament, 
without beginuing de n 2 
The Judgatehr and Progerdings being large, are omitted to 
be reported the Journmu o this tlouſe being ready, wherein 
that Judgment is entred. 7, t tune d en | 
Aud upon conſideratiom had of ebe Matter referred to their 
Lord ſhips concerning the State of the Impeachments brought 
upi from the! Houſe of Commons theænlaſt Parliament, and all 
the Ineidents relating thereunto their Lordſtũps find, that the 
five Lords who-are in the Tower ara ipun general Impeachments, 
and the other Lordi impeached with Sperial Matter 
they refer dhe Houſe to nhe Report made the 12th of M; 
inſtant,” which ſtates what is entred ih the ol the laſt 
Parliament concerning this Matter zeaand their Lordſhips are of 
Opinion, That the diſſolution of the laſt Parliament doth not 
alter the ſtate of the Impeachments brought up by the Com- 
mons in that Parliament. 


Die Mercurii 19 Marti, 1675. 


Next the Houſe entred into conſideration of the Report 
from the Lords Committees for Priviledges, whether Petitions 
of Appeal which were preſented the laſt Parliament be till in 
force to be proceeded in; and concerning the ſtate of Im- 
peachments brought from the Houſe of Commons the laſt Par- 
liament, and all the Incidents relating thereunto; and in the 
midſt of the Debate - the Earl of Lincoln came into the 
Houſe, and took the Oaths of Allegiance and Supremacy, and 
made and ſubſcribed the Declaration in purſuance of the Act 
for the more effectual — the Kings Perſon and Govern- 
ment by diſabling Papiſts from ſitting in either Houſe of Parlia- 
ment. ny | | 

After this the Houſe proceeded in the Debate aforeſaid, and 
after ſome time ſpent therein, it was deſired that this queſtion 
might be put, Whether to agree with the Committee in this 
report ? 
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report ? Then this preſent queſtion was put, Whether this queſtion 
(hall be now put? And it was reſolved in the Affirmative. 

Then the main queſtion was put, Whether to agree with the 
Committee in this Report? And it was reſolved in the At. 
firmative. 

The Houſe this day taking into conſideration the Report 
made from the Lords Committecs for Priviledges, that io pur- 
ſuance of the Order of the ſeventeenth inſtant to them directed 
for confidering whether Petitions of Appeal which were pre- 
ſented to this Houſe in the laſt Parliament be- ſtill in force to 
be proceeded on, and for confidering of the ſtate of the Im- 
peachments brought up from the Houſe of Commons the laſt 
Parliament, and all the Incidents relating thereunto, upon 
which the Lords Committees were of Opinion, That in all 
Caſes of Appeals and Wiits| of Error they continue and are 
to be proceeded on in ſtatus quo, as they ſtood at the diſſolu- 
tion of the laſt Parliament, without being de novo, and that 
the diſſolution of the laſt Parliament ,dath not alter the ſtate 
of the Impeachments brought up by the Commons in that 
Parliament. After ſome time ſpent in conſideration thereof, 

It is reſolved by the Lords Spiritual and Temporal in Par- 
liament aſſembled, That this Houſe agrees with the Lords Com- 
mit tees in the ſaid Report. 


Dominus Rex verſus the Inhabitants of the County 


of Eflex. 


N Jnfo2nation fo2 not repairing a certain Common 
Stone-Budge commonly called Daggenham- Bridge 414. 
Daggenham-Beam ſcituate lying and being in ſeparalibus Pa- 
rochiis de Hornechurch & Daggenham in the ſame County in 
Communi alta Regia via ducen a Paroch. de Rayubam in Com. 
præd. uſq; Paroch de Daggenham pred. in Com. præd. & hc verſ. 
Civitat.London. The Defendauts plead, That they ought to be 
charged with the repairing of the ſald Bzidge, fo2 that by an 
Jnquiſition taken at Chelmesford, 3 Aug. 26 Car. 2. befoze Sir 
Mathew Hale night, Chief Juftice of B. R. and Juſtice i! wil- 
den and others, Juſtices of Oper and Terminer, Jt was pꝛe⸗ 
ſented, That a certain Common Budge commonly called Dag- 
genham.Beam jacen. & exitten. in Parochia de Daggenham 1a 
Com. Eſſex præd. in communi alta Regia via ibidem ducen. a 
Daggenham pred. in Com, præd. ad Vill. de Raynham in eodem 
Com, 
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Com. was then in decap and out of repair, and that Sir 
Norton Knatchbull Baronet, and Sir Thomas Fanſhaw Knight, 
by reaſon of the Tenure of Lands in the Pariſh of Barking, 
and elſewhere tn the laid County, late the Lands of the Ab: 
bels of the Abbey of B+rking ought to repair the ſame, and 
thereupon a Venire tac. iſſued againſt the ſatd Sir Norton and 
Sir Thomas; and 10 July, 28 Car. 2. befoze Juſtice Jones and 
others Commiſſioners of Dyer and Terminer, and the (aid 
Sir Thomas came and pleaded that he ought not to repair the 
ſat Baivge by reaſon of the fafo Tenure, but that the Jaha- 
bitants of Daggenham ought to repair the ſame, and e 
upon a Trial was had 12 March, 29 Car. 2. and found that the 
ſaſd Ser Thomas ought to repa the (aft Bxvge modo & 
forma prour, &c. and Judgment againſt him to the King fox 
20 |. and then avers that this and are the fame Ba 
and that the laid Judgment continues tit! in fo2ce, and 
veverſed; and upon this Plea the Rings Actozny demurre 
becauſe the Badge contained in the Jnformatioir is in two 
Pariſhes, and the Budge in the Pies lies but in ont, and 
ſo cannot be the ſame; and ſo was the Opinion of the Court, 
foz Sir Thomas Fanſhaw may be tied to repair ſo much of the 
Bidge as is in Daggenham, and the Country the other part. 
And Judgment was given foz the King. 


Dominus Rex »erſus John Biſhop. Civitas Oxon. 


"Þ.E Defendant is indicted befoze the Juſtices: of Peace 
of. the City of Oxon by the Name of John Biſhop de 
Civitate Oven præd. Milliner 5 October, 29 Car. 2. & multis 
alis diebus'8 vicibus continue poſt præd. quintum diem Octo- 
bris fo? ther months and more, viz. to the taking” of the Ju- 
quifition did uſe, ererciſe and occupy unlauKuity, & pro lucro 
ſuo prope! artem miſfterium ſive manualem occupation: venditoris 
Angtice of' aSaler- man exifſten. artem miſterium five manual. oc- 
capation. ufitat. infra hoc Regnum Aogliz 12 die Januarii 5 Eliz. 
eodem Johanne Biſhop nunquam exiſten. in dicta arte miſterio 
five manuali occupation. educat. a an Apprentice fot the pace 
ar ſeven pears. Apon a Demurrer to the Jndiament, the 


ſole queſtion was, TUhether a Sales man was within the Sen 
tute of 5 Eliz. becauſe it ſeemed to be & new Crade. But 


reſolved it was a Trade then uſed, and ſo within'the Statute: 


Dod Dominus 
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Dominus Rex verſus William Tempeſt & auters. 
Dunelm. 


Empeſt, Scot and others were convicted of a Riot in 
the County of Durham, upon the view of John Mor- 
land and William Blackſton Eſq; two Juſtices of Peace, and 
Nicholas Conyers: Eſqz Sheriff of the (atd County, of a Riot, 
contra formam Statuti de 13 H. 4. cap. 7. and they were fined 
by the Juſtices, viz. Tempeſt 20 l. and the reſt 5 l. a-ptece, but 
the Sheriffs did not join in ſetting the Fine; and the De⸗ 
fendants bzing a Writ of Erroz, and aſſign fo2 Errozs, 1. Jt 
doth not appear that the Defendants were convicted by the 
view of the Juſtices. 2. The Sheriff did not join in the 
fining. them; and the Statute ſays, That the Sheriff is to 
be. joined with the Juſtices in the whole Proceeding: and fo2 
theſe Errozs the Judgment was reverſed, 


Woodroffe verſus Margarct Wilgrels. 


EBC ka 41. recovered in a Court Baton fo: Da⸗ 
mages and Coſts recovered in a Court Baron, in an 

Action bought there koz words. ' The Defendant offered to 
wage her Law, and came to the Bar, and bzought her Com- 
purgatoꝛs with Her, and che was ready to ſwear, and ſhe laid 
her Pand on che Book, and began to (wear, but upon the 
Courts demanding. what the cauſe: of! Action was, and find- 
ing it to be as afqeſatd, we asked her if ſhe had paid the 
Monies recavered, and ſhe anſwered, that ſhe owed: the Plain ⸗ 
tiff nothing; but ſhe not aſſirming that ſhe had pald it, and 
it; being an apparent Debt by the Recovery, we asked ſome 
ol the Compurgatoꝛs whether they belteved ſhe would ſwear 
true in this Caſe? and they believing ſhe could not; we de⸗ 
ferred taking her Dath till next dap, and then ſhe offered to 
pay the Mon, to as ſhe might. be abated the Coſts. And it 
ſeemed clear, that though Mager of Law doth lie of a Debt 
recovered in a Court Baran; yet that ſhall be intended ol a 
Debt ouginally ſued fo? there; tamen Quære, fo J am in doubt 
how chat will differ krom the Cale at Bar, only in the Caſe 
at Bar Nager of Law would not have been upon the Ozi⸗ 
ginal Action, becauſe there is an Injury ſuppoſed in 2 _ 
endant 
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fendant, in which Cafe Mager of Law: 1128 not, Co: Lit. 
295. a. aud therefoze though it be in a Recovery in a Court 
Baron, yet becauſe the oziginal cauſe ot the Action wilt not 
permit Ley Gage, J think we did well in cefuſing her waging 
of Law, Vide March 15. pl; 35; Moog 27 60 pl W 

75 N J 332 Eng 


Philip: a * Joan: Aungere c by Zu, 


In lreland. Attachment "upon. 2 P rolcbiifr. - 
Go Incr Hill. 205 & 31 e 
1! 4b! as "IF, 61 "one | 
detlares, Chat 


Tees 2 Polpttal uf St. Je 


County or Meth, 1 January, = H. 8. 


— 1 Bursa N alias 82885 n 


Meth and Cavan, the Tithes ok the e 
- Bally- Griſt n the Pariſh of ary , and of- all 

ithes in the {aid in Fee, all bis Pꝛede⸗ 
ceſſoꝛs, &c. had A hong uy ur of mi, tf koꝛ the uſe 
of the ſai Polpital, Tithes of the ſaid 1 Fall $ call, 1 
Bruiſe, within the laid Pariſh of Darvy, 
Hoſpital and Renozy.came ta Ring Henry :th6 e 1 a 
Statute made in Ircland. 15 Febr. 33 H. 8. cap. 5 
King Henry the Eighth they diſcended to Edwar 2 55 
from” him to Queen Mary, from her to Elizabeth, uy. ber 
to — James, — — to — p, who, = 
to Crow and others, d them to James 'Bilhap 
and Sir William Uſher, who granted them to BR 
Forth and his Heirs, and from him they viſcended. ity; foha 
Forth his Son and peir, who cold. the ſame to 
lor and his Heirs fo}. 7251. and that the 
Bailiff gathered the Tithes of four-Pole, part of - 5 — 
Pole Lands of Bally- Bruiſe ; and the D 
the Pariſh of Lurgan in the Dioceſe ot Kilmore, ſues the 
Plaintiff in the Eccleſiaftical Court fo2 the Tithes of thoſe 
four Pole Lands, pretending that they lie within the Pariſh 
of Lurgan, whereas they lie within the Pariſh of Darvy ; and 
the Right and Limits of Pariſhes is to be determined at Com- 
mon Law, ad damnum - 100 l. 

Judgment was entred by default; and upon a Tirit of 

Inquiry of Damages, the Jury — 100 J. Damages 2 
| d d 2 | 
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6d. Coſt; and Judgment was given fo2 the 100 l. and 28 1. 
5 s. de incremento, fm Damages and Coffs. The Erro2s al- 
{ſigned upon the Recow, was only the General Erroz. But 
the Councel inſiſted upon thele ; 

1. The CUrit; of Inquiry finds 100 l. Damage, and 6d. 
Coſts, and there is no notice taken in the Judgment of the 
6d. Coſts; ſed non allocatur. 

2. There is no Viſne laid where the Suit in the Eccleſia- 
ſtical Court was; ſg that if the Oefendant had pleaded non 
proſecutus fait after the TUrit of Pꝛohibition delivered, and 
Iſſue had been taken thereon, there could have been no Trtal, 
To this Exception was anfwered, That all oz moſt of the 
Preſidents are ſo; and the Viſne is never n ſuch 
Cale. But upon examinatton A elldeneß ko the 
contraty, viz. CUhere there ig a Viſne/alledged in kürd Cate, 


viz. ren 

Hob. 306. Wright verſus Gerard, Che Reco whereof is 
Winch, Intr. 642. MOT rs” 
2 Intr. 456. and Co. 2. 46. The Archbichop ol Canterburys 

ale. = 

2 Co. 41. b. The Biſhop of Wincheſters Caſe. 

Raſtals Intr. 4 95. Tit. Prohibition in Debt, 3, 4, 5,6, 7, and 
ha In Difmes 3, 6. In Frefpaſs 2. Plowd. 468. b. Soby 

olyns. 

2B . tntr. 236. Dowſe verſus Gooch 239. Hawkes ver: 
(us Parkman. | | 

Formulz bene placitandi 1. 303, 314. 2. 187. Mayhye verſus 
Green, upon a Modus Decimandt 190. Banks verſus Betty pro 


Difmes in London. 


Liber placitandi 229 and 242. al Court de Requeſts 237. pro 
ſubſtractione tabulz ab Ecclefia 238. de modo decimandi 245. pur 
ſuant in le Marches de Wales. | 

And J find this difference, viz. Where Damages are given 
fo2 the Platntiff, there generally he laps a Vine where the 
Suit in the Eccleſiaſtical Conrt was; but otherwiſe the want 
of a Viſne hurts not. And Judgment was reverſed fo2 this 
reafon by the Opinion of the whole Court. 


Thomas 
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Thomas Ryder verſus Richard Hill. London. 


[ EBT fo2 Rent upon a Leaſe parol. The Defendant 
pleads, that the Plaintiff nihil habuit in tenementis tem- 
re dimiſſionis. The Plaintiff replies, that rg Febr. 1656. 

ohn Lozd St, John of Baſing, Marquess of Wineheſter, was 
ſeiſed in Fee, and (0 being (eifed, by Jndenture then dated, fo2 

Monp, bargained and ſold, and William Owen, Luke Crop- 

ley and Thomas Henſſow confirmed to ane Richard Narton 

Eſq; fo2 ninety nine years, 1 March; 29 Car. 2: The Eſtate 

of the laid Richard Norton bp ſeveral meſne 'Convepances 

came to the Plaintifl, by virtue whereof he became poſſeſſev, 
and demiſed ta the Defexdant as is afozeſaid;” The Defen- 
ant demurs, decauſe the Plainti doch N how he 
comes to the Term. And it was tb che Plaintiff, 
that upon the Trial the Plaintiff map (et fozth all at large, 
and he ſhall not be compelled to lengthen the Recozd by ſet⸗ 
ting foꝛth every Deed. . Mich. 18 Car. 2. B. R. Cotes verſus 

Wade, ante fol. 74. b. True it is, that 3 Cro. 22: pl. 5. ſeems 

contrary; But ante 55. b. agrees with this Judgment, Mich. 


2 B. 77 74 
£136, 


1653. B. R. Elſton verſus Drake. Jn Debt fo2 Rent, the Caſe Stu 5 4 3. 


was, The Plaintiff as Adminiſtrato2 declares, quod cum le 
Inteſtate demiſe al Defendant certain terre, rendzing Rent to 
him, his Executozs and Afligns, the Defendant han not paid 
to the Plaintiff, unde actio acerevit, c. The Defendant pleads 
non det inet, and found fo2 the Plaintiff 5 and it was moved 
in Arreſt of Judgment, becauſe the Plaintiff doth not ſhew 
of what Eſtate the Inteſtate was ſeiſed oz poſſeſſed ; fox ii, 
of an Eſtate in Fee, then the Kent ceaſes by his death, and 
the words per quod actio accrevir, will not help, though after 
a Uervia, fo2 the Concluſion is not put to a Jurp, and ton 
map accrue to Adminiſtratoz, though the Inteſtate was ſeiſed 
in Fee, fo2 if the Rent was in arrear in his life-time, the Ad: 
miniſtratoꝛ may ſue foz it. Dn the other ſide fo2 the Plaintiff 
it was urged, that it being after a Uervin, and being an 
equal doubt, the beſt (hall be taken fo2 ſuppoꝛt of the Uerdict 3 
and the Jury have found, quod detinet, and tis impoſſible 
that the Defendant ſhould detinere, if the Plaintiff had not 
cauſe of Action. There was no Judgment in this Caſe of 
Elſton and Drake, becauſe the Parties agreed to go to a 
new Trial. But the whole Court were of Opinion — 

the 
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the Defendant, but gave the Plaintiff leave to Dilcontinue, 
paying Coſts. 


' Muſtard verſus Harnden. Error C. B. Caſe. Flex, 


DE Plaintiff,, James Muſtard, declares that he wag 

poſſeſſed of a Hoy called the Mary, loaded with divers 
Goods and Chattels, and floating at Anchoz in the River 
of Thames, within the Partſh ol Weſt Thurrock, in a con- 
venient place of the ſame River ; and that the Defendant 
Thomas Harnden fatis ſeiens, the ſafd 17 May, 30 Car. 2. be⸗ 
ing Maſter of the Ship called the Hound, and then ſailing in 
the ſaid Ship, in the laid River, towards the City of London, 
did govern the (aid Ship ſo negligentlp and impꝛovidentlp, 
that ſhe failing in the laid River, in prædictam naviculam 
ipſius the Plaintiff ſo floating at Aricho2 as afozeſatd, volenter 
ruebat, & naviculam illam ut præfertur onerat* fregit & ſub- 
merſit, ad damnum 200 l. The Defendant pleads Mot Guilty, 
The Jury find, that quoad-negligent. & improvidam guberna- 
tion. navis infra nominat' vocat' Je Hound navigan. in Rivo 
Thameſis infraſcript.. per quod eadem navis in rivo præd. ut 
præfertur navigans in naviculam præfat. le Plaintiff. in rivo 
præd. ad Anchoram fluctuan. violent. ruebat & naviculam ill. 
fregit & ſubmerſit, the Defendant is guflty, and aſſeſs 
Damages to 50 l. Et quoad reſid. de præmiſſis, Not Guilty, 
and Judgment accodingly ; and the Erro? aſſigned was, that 
there was no Reſiduum to find the Defendant Not Guilty; 
fo2 the firſt part of the Uerdic compꝛehends all the Injury 
complained of in the Declaration, and then the Judgment, that 
the Plaintiff ſhall be in miſericordia pro falſo clamore, as ta 
the Reſiduum is not good; and of this Opinion was the 
whole Court, though the Objection was, that it might be 
that the Reſiduum might be intended the ſatis ſciens; but that 
was not allowed of, no2 the Goods with which the Hoy wag 
loaded; and ſo Judgment was reverſed. 


Obeden 
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Obeden verſus Keynel. Dorſer. 


1 EBT upon 23 Eliz. cap. 1. fo2 not coming to Church. 1 
At the Trial, after the Jury \womn, and befoze Gerdicg HenN. HY 
given, the Dekendant came into the Court, and did there | 
ſubmit, recognize, confets and acknowledge, that he had of- 
fended and done ill in not going to Church, and not con: 
fozming Himſelf to the Law therein, and did then prove that 
he had confo2med himſelf ſince the Suit bzought by going to 
Church, receiving the Sacrament, and behaving himſelf yo- 
derly and ſoberly during all the time of. Divine Service, agcoz- 
ding to the Law; and did then and there pzomile and engage 
to conkozm, and go to Church, and there to behave himſelf 
ſoberly and ozderiy, accoꝛding to the Law; and that the ſain 
Defendant was never indiaged oz pꝛolecuted fog any. Dffence 
of this nature befoze. 2280] %%, 363 
This fs an Action fo2 20 l. a month fox--not coming to 
Church, tried the laſt Aſſizes in Dorſet, and a Uerdict fo2 the 
Plaintiff fo2 40 l. At the Trial the Defendant - comes into 
Court and confo2zms, and makes the above wiitten Recognt- 
tion, Whether that doth diſcharge the Action and Uerdig, oz 
no, is the queſtion ? „ Ga 0441 i 
It was objected, that in the Action tam quam, the Plaintiff 
hath an Jntereſt which ſhall not be. deveſted within the intent 
of the Clauſe: in 23 Eliz. cap. 1. the words -. whereof are, 
Every Perſon guilty of any Offence: againſt the Statute (other 
than Treaſon and Miſpriſion of Treaſon) which ſhall before he 
be thereof indicted, or at his Arraignment or Trial before 
Judgment ſubmit and conform himſelf before the Biſhop of 
the Dioceſs, where he ſhall be reſident, or before the Jaſtices 
where he ſhall be indicted, arraigned or tried (having not 
before made like ſubmiſſion at any. his Trial being indicted 
for his firſt like Offence) ſhall upon his Recognition of ſuch 
Submiſſion in open Aſſiſes or Seſſions of the County, where 
ſuch Perſon ſhall be reſident be - diſcharged of all and every 
the ſaid Offences againſt this Act (except Treaſon and Mit- 
priſion of Treaſon ) and of all Pajns,and Forfeitures for. the 
ſame; fo2 that this Clauſe refers anly to ſuch Caſes where 
the Party is arraigned oz indicted, and not ta Adions. 
But it ſeems that the wozds ſhall be taken diſiributively 
at his Arraignment, oz Trial beſoze Judgment. + e. Arraign- 
ment in Caſe of Indiament, and Trial in ning 
eſolu⸗ 
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Refolution was given, but adjomed fo} farther conſideration. 
Vide 2 Bulſtr. 324. The King and Shoile verſus Foſter, The 
Statute of 29 Eliz pardons all Penalties of one confozming, 
except * is converted into one Debt, 1 Roll Rep. 94. 
Poſt. 


| . Thomas Horton Eſq; verſus Nanfan, & al. London. 
| Error in C. B. 


| M Aion in nature of a Raviſhment of Mard by Gar: 

8 dian in Soccage. The Plaintiff declares, That Wil- 
ham Finch was ſeiſed of Lands in Kent, Cambridgeſhire 

and Hertfordſhire, in Fee, held in Soccage, and died with 

out Iue, by reaſon whereof the ſaid Lands diſcended to his 

Tb five. Siſters and Co-heirs, all under the Age of fourteen, and 
14 that he is next of Kin to them, viz. Bzother to their Yo- 
bd 1 ther. The ——_ pleads, that the ſald William Finch 
Reverſion in Fee in the Defen: 
was ſeiſed- of the ſaid Lande 


of Lands 1 and other Counties, is tried in London. 
But the Court leemed to incline that it is well enough after 
| a Uerdia, by the Statute-of 16 and 17 Car. 2. cap. 8. which 
„ 15am 24 ,2 ud A Ads continued 22 ns 23 Car. 2. cap. 4. Sed adjornatur. 


Cartledge verſus Mawdlin. Covenant. Southampton. 
Intr. Mich. 31 Car. 2. 


T* Plaintiff declares upon Articles indented, dat. 10 Nov. 
22 Car. 2. between all the Tenants, as well Copy: 
bolders and bitants, and others, within the Tithing of 
Ramſdean and ſh, 'within- the Manno; of Meon in the 
ſaid County ot — fo? the better regulating, ozder- 
ing, governing, aſcertaining and ſtinting all ſuch Cattel as 
alterwards fhould- be kept in and upon the Common and 
Waſte-ground called the Strood and Sheet Commons _—_— 
ald 


— — — 
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ſaid Manno, from time to time, thencefozth fo2 ever; where⸗ 
by it was agreed between them ( amongſt whom the Plain⸗ 
tiff and Defendant were two) mutually, That no Tenant 
02 any other Perſon claiming in, from oz under him oz 
them from thencefozth ſhould keep oz put out into the ſaid 
Commons, oz either of them, after the 15th of May then 
next following, any number of Beaſts, but only ſuch as by 
the came Articles were erpzeſſed, limited and appointed, viz. 
The Defendant thee, &c. The Plaintiff in fait ſays, That 
the Defendant kept and put in 15 March, 31 Car. 2. and fo to 
1 May 31 Car. 2. four Beaſts, contra formam Articulorum 
predict, by reaſon whereof the Plaintiff could not have (a 
large Common as he ought to have by virtue of the ſaid Arte: 
cles. The Defendant pleads a&io non, becauſe before the 
exhibiting the laid Bill, and after the ſaid Articles, viz. 
9 April, 28 Car. 2. the Plaintiff and one William Baker by 
their TUriting then dated, remiſed, releaſed, and koz eber 
quit-claimed to the Defendant , his Heirs, Erecutozs and 
Adminiſtratozs, all and all manner of Actions and Cauſes: of 
Action, Sect, Billas, Obligation, Scripta Obligatoria, Debts, 
Dues, Duties, Accompts, Sum and Sums of Bony, Judg⸗ 
ments, Erecutions, Quarrels, Controverſies, Treſpaſſes, 
Damages and Demands whatſoever, as well in Law as in 
Equity, 02 anp other ways oꝛ means whatſoever, which they 
the ſaid Plaintiff, and William Baker, o; either of them ever 
had, oz then had oz might have fo2 oz by reaſon oz means 
of any Matter, Cauſe oz Thing from the beginning of the 
(Wowd to the day of the ſaid Releaſe, To this the Plaintiff 
demurs, and the queſtion is, TUhether any of the wows in 
the Releaſe will diſcharge theſe Articles? And the moſt matc- 
rial fo2 this purpoſe is, the wozd Scripta Obligatoria, which ex 
vi termini, is any TUriting under Seal; but accowding to the 
uſual acceptation is Bonds: But here it ſhould ſigniſie ſome⸗ 
thing moꝛe, becauſe the wozd Obligations is alſo in the Re- 
leaſes, But mp Bother Jones ſaid, That TUritings made 
by Scriveners very often, and fo2 the moſt part, do contain 
divers wo2ds, which ſigniſie the lame thing, to fill up the Jn- 
ſtrument, and to enlarge the reckoning; and ſo in this place 
and of the ſame Opinion ſeemed my Low Chief Juſtice and 
Dolben to be. And J added, that J conceive it was never 
the intent of the Parties, that the Plaintiff ſhould releaſe 
this Agreement; ko why ſhould he joyn another in the ſame 
Deen of Releaſe, who was not Party (fo; ought appears by 
the Recozd) to the laid — And 2dly. There — 
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have been ſome notice taken of the Common, had it it 1 
intended that the ſame ould have been included in the Re, 
leaſe, and therefoze the whole Court inclined, 2 Judgment 
ſhould be given fo? the Plaintiff. 


Pheaſant werſus Finch. Efex. 
Intr. Hill. 31 & 32 Car. 2. 


DEBT fo2 220 l. The ]Aaintiff declares, that the De: 
fendant fo2 eleven months together next befoze the 2oth 
of October, 31 Car. 2. being above the Age of ſixteen, and 
inhabiting at Halſtead, did not go ta Church, contrary to the 
koꝛm of the Statute. The Defendant demurs generally, and 
the ſole queſtion is, Thether this Suit may be commenced in 


al yo his Court, notwithſtanding the "Statute of :21;;Jac. cap. 4. 


The Lom Coke 3 loſt. 194. ſays, That the Jufoumer cannot 
infozum fo2 this Offence, 02 any other Dffence therein excepted, 
in any of the Courts at Weſtminſter, but befoze the Juſtices 
appointed by the Act, becauſe the Clauſe of excepting them out 
of the Ad, extends onip fo2 the laping oz alledging any of 
thoſe Dffences in any County that he will. But to me it 
ſeems, 1. That the wozds of the Act are, That all Offences 
hereafter to be committed againſt any Penal Statute, for 
which any Common Informer may lawfully ground any Popu- 
lar Action, Bill, Plaint, Suit, &c. before Juſtices of Aſſiſe, 
N:fe prius, Gaol- delivery, Oyer and Terminer, or Juſtices of 
Peace, ſhall be commenced, ſued, proſecuted, tried, recovered 
and determined by way of AQion, Plaint, Bill, Information 
or Indictment before the ſaid Juſtices of Afliſe, G. having 
Power to enquire of, hear and determine the ſame, Ac. and not 
elſewhere ; By which it ſeems that if they cannot determine 
the ſame, 02 that ſuch Actions will not lie befoze them, then 
they are to be determined, where ſuch Juriſdiction is given by 
the Law, Mow the Statute of 23 Eliz. cap. 1. gives remedy 
by Action, of Debt, Bill, Information or Plaint, &c. And an 
Action of Debt cannot be commenced befoze the Juſfices of 
Alliſe, &c. either by Crit o2 Bill, and conſequently it will 
not be within this Statute of 21 Jac. Et adjorn. And Mich. 
32 Car. 2. adjudged fo2 the Plaintiff; and many Pꝛeſidents 
were pꝛoduced of Jnfozmations in C. B. and this Court, fo2 the 
Penalty. 


Durpford 
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Durnford verſus Iriſh. Error in Marleborough. 


Ndebitatus Aſſumpſit, the Erro? inſiſted on was, That the 

Court is ſaid to be held coram Majore & Burgenſibus Burgi 
præd. ſecundum conſuetudinem ejuſdem Burgi, a tempore quo, 
&c. And the Name of the Majoz is not mentioned, which 
ought to be, 2 Cro. 184. Jerrat verſus Caldewel, There was 
a Writ of Erro2 of a Judgment in Burton upon Trent, and 
ſatd, Coram Seneſchallo & Ballivo Domini Paget, and ſhewed 
not their Names, and held to be an incurable Erroꝛ, and ſa ms 
a good Exception. But it was adjourned; and after Judgment 
was reverled. | 


Cutforthay verſus Taylor. Nott. 


Reſpaſs vi & armis foz taking the Mare ipſius Queren. 

necnon bona & catalla ſequen. viz. and ſums them up, 
but doth not ſay they were the Goods ipſius Quer. And there: 
upon the Defendant demurs; and reſolved the Plaintiff may 
have Judgment fo2 the Mare, and teleafe the fYdion fo2 the 
reſidue; and it was ſaid, there are P2eſidents of ſuch Judg- 
ment, but J can find none. Vide 2 Cro. 104 Woodhouſe 
Cale upon the Statute of 37 H. 8. cap. 9. upon an uſurious 
Contract, 1 Cro. 512. Mulcany verſus Eyres. Ejecment fo2 
one hundzed Arces of Bog, and other things; The Plaintiff 
— his demand to that, and took Judgment koz the Be⸗ 

vue. 


Walſal verſus Mary Allen. 


Ction on the Caſe foꝛ wows. The Plaintiff declares, that 
be being a Clergy-man, the Defendant ſaid of him theſe 
Wozds, viz. Francis Walſal is a Thief, and he ſtole Plate from 
Maxdliz Colledge in Oxford; and I bought Plate of one in Ox- 
ford, and gave it to the Colledge for that Plate, and thereby 
ſaved him from being hanged, ad damnum 500 l. The Deken⸗ 
dant pleads in Bar by Attozny, that ante diem, ſcilicet, 1 juli, 
12 Car. 2. the Plaintiff married the Oefendant, and thereupou 
the Plaintiff demurred; and adjudged fo2 the Defendant, 
though pleaded in Bar. | 
Cee 2 Nappier 


— 


- "+. 

Fs + a © . 
F i — 
_ N * 


= 
as 


p 
* 4 — — — % - 
IS 2 _ t * * . — 3 > — — 
4 - — — 83 A — « 2 2 . > Was - — = — 2 J e i * * : 
— -—- . — 7 . = = ey " m mens — — . : — INE _ : 
7 6 _ : \ . Xx z, . — o I 5 = 2 - ur - —_ " —_ 
— : . — " * >. — At > a. e ; ” — 55 oo 5 & 1 — =” y _ FS . 1— * - AT 2 2 
” 3 & 2 A ä N = 8 = 5 — > > — A 2 = . * : 6 — - > 
—. N - = — 24 . 5 — . 
1 9 * — . 342 + , — 5% 1 7 3 _ — { , ——— I „ r 8 OW —_ 
* Ss * * — * 1 * 4 —— — * — . 8 — — — 7 5 we ESI, 5 = 4 * * Se. . ” ee N 20 — 4 W = * 
. » q _ 4 ” <4 — — 8 o 1.4 — — > 48 * — 
- . — — — < — '- — = — — a 4 A 
2 — , L A x T - r 
- —— 2 8 = Ra» 
* us * — - . 7. — — a Et 33 * - — - 
- = _ - — 0 - 5 — 
—— — - _- - "='Y £ — a . — _- — ADS = * 5 * - 3 * 
* - — —— — - - — — — —— - - PF... — 2 
” 5 — — — 5 : — ba * , * — I VEE EI - — = — 
N = - — 2 — 3 — R <> —.— * = — — — — 
— 1 I — — — —— * - — — Ws N ke. 0 — - 
; " — 5 — "2-28 — — A a : = . 
, 2 


B 


396 


1 1 


— — 


Term. Trin. 32 Car. 2. 1680. B. R. 


Nappier & al. verſus Curtis & al. In Treſpaſs. 
Hill. 31 & 32 Car. 2. Rot. 20. 


Þ E Plaintiff declares, That the Defendants 8 Auguſt, 
FT 30 Car. 2. vi & armis did beak the Plaintiffs Cloſe cal- 
led Worgret Common within the. Pariſh of St. Michaels in 
Wareham, and. ſpoiled their Gzaſs ad valentiam 40 l. pedibus 
ambvlando, and other Gꝛaſs ot the Plaintiffs cum quibuſdam 
averiis, viz. Equis, &c. Necnon cum carucis plauſtris & aliis 
Carriagiis ſuis aliam herbam & ſolum clauſi præd. depreſſer. 
ſubverter. & ſpoliaver. and in the ſaid Cloſe did dig Tobacco 
Pipe-clay, and carried away two thouſand Loads thereof to 
the value of 400 l. Tranſgreſſionem prædictam quoad depaſtu- 
rationem conculcationem & conſumptionem herbæ præd. cum 
averiis, Et quoad depre ſſionem ſubverſion. & ſpoliation. al. 
herbæ & ſoli clauſi præd. cum carucis plauſtris & al. carriagiis 
przd. necnon quoad effoſſion. in clauſo pred. a præd. 8 die 
Auguſti, 30 Car: 2. uſqy 23 diem Octobris, 31 Car, 2. diverſis 
diebus & vicibus continuando Et alia;enormis, &c. ad dam- 
num 500 l. The Defendants demur, becauſe the ſeveral 
Continuances of the Treſpaſſes, are ſeveral Treſpaſſes by 
themſelves, and ought not to be declared upon with a Con. 
tinuando. Mich. 20 H. 7. 3. pl. 7. Treſpaſs quare domum ſuam 
fregit, 1 Ma, cominuando till 1 Junii. Per Yaxley its good, 

uia cheſcun entry eſt un fraction. Mes Curia contra, Bro. 
Treſpaſs 441. but fo? feeding the Gzaſs its good, ibid. Mich, 
2 R. 3. 15. pl. 41. al meſme Vintent. Paſch. 17 Car. 2. 
B. R. Letchford verſus Elliot. Treſpaſs fo2 thzowing Logs 
into the Plaintiffs Cloſe with a continuando not good, 
but if diverſis diebus & vicibus were in, it would be good, 
Mich. 25 Car. 2. B. R. King verſus Treſpaſs quare 
clauſum fregit pedibus ambulando & proſterne ſes fences con- 
tinuando from ſuch a day to ſuch a day, after Uerdig ſeems 
not good, 2 Roll Abr. 549. pl. 5. 9 Car. 1. Hoskins verſus Jen- 
ings, fo2 cutting of Trees. But it ſeems the wozds diverſis 
diebus & vicibus do make the Action good, as Paſch. 5 Jac. 
C. B. 2 Roll Abr. 549. pl. 6. Kings Caſe. Treſpaſs foz ſpoil- 
ing Com in the Blade, map be with a continuando diverſis die- 
bus & temporibus per two years, though there cannot be a 


continuance of ſuch a Treſpaſs fo2 ſo long together. Et ad- 
jornatur. 4 


Jamaica, 
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Jamaica, Ofober 20. 1660. 


In the year 1561. Sir Charles Littleton as Deputy Go⸗ 
vernour to the Low Windſor called the firſt Aſſembly, which 
was held in Jamaica, and thereby made Laws fo? taiſing a 
Publick Revenue by a Tax on ſtrong Liquo?s towards the 
upholding of the Government there, which Laws are inde: 
finite and perpetual. Afterwards, viz. 15 February 1663. 
The King grants Power to Sir Thomas Modyford to chooſe 
his own Councel, -and with the conſent of the majo2 part 
of them to frame General Aſſemblies of Freeholders, accozd- 
ing to uſage of other Plantations, and with their conſent to 
make Laws ſuitable to thoſe of Eogland, which ſhould remain 
in foꝛce fo2 the ſpace ok two years, and no longer, unleſs 
fippzoved by his. Majeſty. . Afcex Sir Thomas Modyford, Sit 
Thomas Linch ſucceeded, and after him the Lozd Vaughan, 
who had the like Power with Sir Thomas Modyford : Düring 
the Sovernment ot the Lon Vaughan, the Aſſembly granted 
the like Revenue out of Strong Liquozs, but to continue but 
two' years. by „„. 0 4 i135 1 

The queſtion-from hence. aroſe, and which was teferted by 
the Pꝛivy Council to the Loꝛd Chief Juſtice North to. conſt- 
der and certifie his Opinion, and to take the Opinion of ſach 
other Judges therein as he ſhould think fit, - TUhether 
Law made by the Aſſembly in the Low Vaughans time had 
totally laid aſide the Lam made in Sir Charles Littlerons time 
by Implication? And upon debate ok the Matter by the 
Lozd Chief Juſtice North, Ellys, my Self and Charleton Ju: 
ſtices, and Baron Gregory, it was reſolved, That the 1aff 
Council having Power to make Laws to continue but two 
years, did not repeal the perpetual Law made befoze, but did 
ſuſpend its Power during the two years, and no longer, ac- 
coding to the Caſe of Pꝛiſes of line, Hob. 215. where by 
37 H. 8. cap. 23. a perpetual Law was made fo? ſetting Pꝛices 
of Mine; then by the Statute of 5 E. 6. the ſaid perpetual 
Act ( though the inadvertency of the Parliament) was con- 
tinued amongſt other Aas till the end of the Parliament, 
which continuance was reſolved to be idle as to that aq; fo2 
an affirmative continuance of a perpetual Statute cannot wozk 
an abzogation thereof ; And when the two years expire, tis as 
if no ſuch Act had been made; fo2 by 12 Co. 7. and 2 Inſt. 684. 
when an Act of Repeal is repealed, the firſt Ac repealed is 
revived. 

John 
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John Norris verſus Bay field. Error. C. B. London. 


N Ejeament of a Meſſuage, with the Appurtenances in 
the Pariſh of Saint Chriſtopher, of the Demiſe of 
Francis Norris Gentleman. Cpon Mot Guilty pleaded, Ger⸗ 
dict was given fo2 the Plaintiff, quoad ill. parcell. Meſſuagii 
prædict. jacen. proximam ad Meſſuagium modo infra nomi- 
nat. Franciſci Neve & contin. ex Boreali parte 1nde in fronte 
juxta Thredneedle-Street ab Occiden. ad Orien. octo pedes 
& in profunditate a Borea ad Auſtrum quindecun pedes, 
& contin. ex Auſtrali parte inde in fronte juxta Cornhil ab 
Occiden. ad Orien. tres pedes & dimidium unius pedis, & in 
profunditate ab Auſtro ad Boream quadraginta pedes Et 
quoad reſiduum fo; the Defendant, and Judgment is given 
quod Quer. recuperet terminum ſuum prædictum de & in 
prædict. parcell. prædict. Meſſuagii jacen. proximutn ad prædict. 
Meſſuagium ut præfertur in occupatione prædict. Franciſci Neve 
& continen. &c. | 
Erroꝛ General affigned, and the Defendant pleads in nullo 
eſt erratum. But the chief Trroz is, the variance between 
the Uerdic and the Judgment. The Uerdia is, Jacen. 
proximum ad Meſſuagil® modo Franciſci Neve. The Judg: 
ment is, Jacen. proximum ad Meſluagium in occupatione 
prædict. Franciſci Neve. Now if this Uariance be not amen. 
dable by the Common Law, tis not within any of the 
Statutes of Jeofails, unleſs the wowds of 16 and 17 Car. a. 
cap. 8. will help it, which are, But that all ſuch Omiſſions, 
Variances, Defects, and all other Matters of like nature, not 
being againſt the Right of the Matter of the Suit, (hall be 
amended, &c. But J think, of and in the occupation are the 
ſame. Er adjornatur. 


its # 


Parſons 
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Parſons verſus Edward Cottrel. Debt upon an Ob- 
ligation of 100 |. dat. 25 Febr. 31 Car. 2. 


Intr. Trin. 31 Car. 2. 


The Dekendant pleads, That befoze the exhibiting the 
Bill, and after the date of the ſaid Obligation, vir. 
17 March, 31 Car. 2. Þp Jndenture between John Ely and the 
laintiff of the one; part, and one William Carterel, and one 
ohn Cotterel, Son of the laid William, and the Defendant, 
of the other part, hie in Cur. prolat. the Plaintiff releaſed to 
the Defendant, all Claims and Demands, Et hoc, &e, 
The Plaintiff demands Oper of the Indenture, the mods 


wheceof (as to this purpoſe) axe, The ſaid Jabn Eꝶ and T- 


mas Parſons, for and in conlideratign of the Sum of 30 l. to 
them or one of them, paid or ſeeured by Bond lately entred 
into by the ſaid Edward Cotierel the Receipt whereof they 
the ſaid Thomas Parſons and John Ely do hereby acknowledge, 
and thereof, and of every part and, penny thereof, and of all 
Claims and Demands they the ſaid Thomas Parſans and Jobs Ely 
do, and either of them doth zgleaſe and acquit the ſaid John 
Cotterel and Edward Cotterel, and either of them, and their and 
either of their Heirs, ec. and for other good Cauſes, Oc. Have 

ranted and releaſed to the ſaid Jabu Cotterel, his Heirs and Aſ- 
— all that Meſſuage, G Quibus ledlis & anditis, The 
Plaintiff replies, That the Bond in the Declaration, and the 
Bond mentioned in the Indenture are the ſame, Et hoc, &c. 
The Defendant rejoins, That at the time ok executing the 
ſaid Jndenture , the Plaintiff and John Ely in the lain In⸗ 
denture named, in truth had not, no2 either of them han any 
lawful Right oz Title in oz to the ſaid Meſſuage, &. in and 
by the (aid Indenture mentioned to be granted. Et hoc, &c. 
The PPlaintiff demurs. Aud Jam of Opinion fo2 the Plaintiff. 
1. The intent is clear that this Security ſhould not be diſchar⸗ 
ged. 2. Claims and Demands ſhall be intended fo2 the Yony, 
and köncerning the Bond, Paſch. 3 Car. 1. Abree verſus 
Page, Debt upon an Obligation, the Defendant pleads a Re- 
leaſe of all Err92s, and all Actions, Suits and Tirits of Erro: 
whatſoever. Adjudged, the Releaſe extended only to (rits of 
Erroz, But the Caſe of Rotheram any Crawley, 3 Cro. 370. 
and 


— 


ä —— 
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and Owen 71. pl. 142. ſeems otherwile; and therefoze Quære. 


4 


Et adjornatur. 


Aglionby verſus Iſabella Towerſon Widow. Error in 
| Carliſle. 


PE Plaintiff declares, That 11 November, 29 Car. 2. 
there was a Diſcourſe between the ]lafntiff and Deken⸗ 
dant of and concerning a Marriage to be had between one 
Chriſtopher Richmond Elqz his Siſters Son, and one [Iſabel 
Reynoldſon Neece of the Defendant. Upon which the ſata 
Defendant then and there in conſideration, that the Plaintiff 
at the ſpecial inſtance and requeſt of the Defendant would in⸗ 
deavour and labour to perſwade the ſald Chriſtopher Richmond 
to marry the ſaid Iſabel Reynoldſon, did promiſe that ſhe would 
pay the Plaintiff 401. if the ſald Marriage ſhould take effect. 
The Plaintiff in fait ſays, That he 31 Dec. 29 Car. 2. and 
divers other days and times at the inſtance and requeſt of the 
Defendant, Omnibus modis quibus poterat conatus fuit & ela- 
boravit ſuadere præd. Chriſtopherum to marty the ſaid Iſabel 
Reynoldſon, and that afterwards, viz. 1 July, 30 Car. 2. The ſaid 
Marriage took effec, and yet the Defendant hath not paid him 
the 40 l. though ult. Sept. laſt paſt ſhe was thereunto required. 
The Defendant pleaded Non aſſumpſit, and Qerdic and 
Judgment fo2 the Plaintiff, and 40 1. Damages; and the 
General Exxoꝛ aſſigned ; but the Erroꝛ inſiſted on was, That the 
Plaintiff doth not ſhew how he did indeavour to perſwade, and 
ſo incertain, fo2 he ſays only, Omnibus modis quibus poterat. 
But J conceive tis good enough; Fo? 1. Ne ſhall not pe: 
ſume he did pꝛevaricate, Iniquum non eſt præſumendum. 2. It 
he ſhould (et fo2th his Speeches he made either in Tommen⸗ 
dation of the Poung Moman, o2 Advantages of a Married 
Life, &c. the Recozd would be too long, and perhaps we 
could not be competent Judges of it, Mich. 1651. in B. R. 
Barber verſus Clerk, Aſſumpſit, Jn conſideration the Plaintiff 
would renounce an Executoꝛſhip, the Detendant would pay, 
&c. The Plaintiff avers, quod renunciavit, and good; and 
pet the Perſon befoze whom the Renuntiation was, might not 
be competent, Mich. 1661. B. R. Baker verſus Smith. Aitiimp- 
fit, The Plaintiff being a Uirgin, had been p2evailed with to 
make a Contract with the Oefendant, and akterwards the De⸗ 
kendant was deſirous to be free; and thereupon the Delendant 


in 
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in conſideration that the Plaintiff would diſonerare, Anglice 
would diſingage him of his P2omile, he pꝛomiſed to pay her 


1000 J. and the alledges, that ſhe did diſingage him, and ad⸗ 


judged good, without ſhewing how. ſhe did diſingage him; and 
the whole Court ſeemed to agree, that the Declaration in pyin- 
cipal is good 3 but they perſwaded the Plaintiffitogo to a new 
Trial, and he was p2evailed with, becauſe the Damages were 
great fo2 (0 (mall a Patter. 


Maſon verſus Jennings. 


Na ſpecial Action upon the-Caſe. The Plaintiff declares, 

that he is a Hackney-Coachman, and that the Defendant 
with an intent to diſgrace- him did ride Skimmington, and 
deſcribes how, thereby lurmiling that the Plaintiffs TUife had 
beat the Plaintiſt, and by reaſon thereof Perſons who koꝛmer⸗ 
ly uſed him, refuſed to come into his Coach and to be car- 
ried by him, ad damnum. -Upon Not Guilty pleaded, a Uer:- 
dict fo? the Plaintiff, and upon motion in Arreſt of Judgment, 
Judgment was given quod quer. nil capiat per billam; and a 
Judgment in the like Caſe in C. B. was cited Trin. 14 Car. 2. 
C B. Rot. 146 1. in the Cafe of Lumley and Baddenley. 


Fkt Term. 
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Jane Zinzan and Frances Zinzan verſus Talmage. 
Error in C. B. Berks, 


N Ejeament of the Demiſe of Henry Zinzan, Jun. of 
thzee Meſſuages, two hundzed Acres of Land, fozty 
es of Meadow, one hundzed Acres of Paſture, and eight 
Acres of Wood in Tylehurſt. The Jury find a Special Uer- 
dint, That Sir Peter Vanlore, Jun. was ſeiſed in Fee of the 
Mannoz of Tylehurſt, of which the Lands in queſtion are 
parcel, and held by Copy of Court-Roll fo; one, two oz thzee 
Lives ſucceſſively, one after the other, as they are named in 
the Copp, actoding to the Cuſtom of the Banno? : Sir Peter 
Vanlore had Iſſue thzee Daughters, viz. Jacoba, Uife of Henry 
Zinzan, Sen. Eſqz Suſanna, life of Sir Robert Croke, Knight, 
Mary, Mile of Henry Alexander late Earl of Sterling in Scot- 
land. The (aid Sir Peter Vanlore, Jun. at a Court held 
8 March 1638. granted by Copy the Lands in queſtion to 
Henry Zinzan, Sen. Habend. to him and to. the ſaid Henry 
Zinzan, Jun. Leſſo2 of the Plaintiff, and Peter Zinzan Sons 
of the lald Henry Zinzan, Sen. fo2 their Lives, ſucceſſively, as 
they are named in the Gzant, at the will of the Lozd, accoꝛding 
to the Cuſtom of the ſald Bannoz. Henry Zinzan, Sen. was 
admitted Tenant, and entred. and became ſeiſed fo2 Life, the 
Remainder to Henry Zinzan, jun. and Peter Zinzan ſucceſſibe- 
ly. Str Peter Vanlore died without any Iſſue Bale, and the 
ſald Mannoꝛ diſcended to his ſaid three Daughters. Mithin 
the laid Mannoꝛ there is a Cuſtom, That if any cuſtomary 
Lands are granted by one Copy to two oz moze Perſons 
named in the ſame Copy, fo? their Lives, and the Life of the 
longer liver of them ſucceſſively, then the firſt Perſon fn ſuch 
Copy, firſt named, map ſurrender all the Lands, and thereby 
determine and deſtroy all the Bight, Eſtate and Title in the 
ſame Tenements of all the other Perſons therein —_ 
* 


N 
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By lndenture quadripartite, 10 May, 28 Car. 2. between the 
now Earl of Sterling, Son and Heir of Mary late Counteſs of 
Sterling deceaſed, one of the Daughters — Co- heirs of the 
ſaid Sir Peter Vanlore, Jun. deceaſed, and one of the Grand- 
children and Co-heirs of Sir Peter Vazlore, Sen. deceaſed, of the 
firſt part ; the ſaid Sir Robert Croke and Syſarna his Wife of the 
ſecond part; the ſaid Henry Zinzan alias Alexander, Sen. firſt 
named in the ſaid Copy, and Facoba his Wife of the third 
part, and Daniel Blagrave and Joſeph Baker of the fourth part. 
It was mutually agreed to levy a Fine come ceo, &c. to the ſaid 
Blagrave and Baker, of the Mannor of Hleburſt, and of the 
Lands in queſtion by Name, to the uſe of the ſaid Henry Zin- 
zan, Sen. and Jacoba his Wife for their Lives without Impeach- 
ment of Waſte, the Remainder to the uſe of ſuch Perſon or 
Perſons, and for ſuch Eſtate and Eſtates, Limitations, Utes, 
Truſts, Intents and Purpoſes as the ſaid Jacoba Zinzan in her 
life-time, married or unmarried, by. any Writing or Writings by 
her ſealed and ſubſcribed in the preſence of two or more 
credible Witneſſes, or by her laſt Will and Teſtament by her 
ſealed and ſubſcribed in the preſence of two or more credible 
Wuneſſes ſhould declare, nominate or appoint, and in default 
of ſuch Declaration, Nomination ' or Appointment, to the only 
uſe of the right Heirs and Afligns of the ſaid Jacoba for ever. 
Jn Triaity-Term next a Fine was levied accodingly. 20 No- 
vember 1676. the ſaid Henry Zinzan, Sen. died, and the ſaid 
Jacoba him ſurvived. 22 and 23 February 1676. The ſaid ja- 
coba by her Jndentures of Leaſe and Releaſe conveyed the 
Pꝛemiſes to the ſaid Jane and Frances Zinzan and their Þeirs, 
to the uſe of them and their Peirs. 25 June 1677. Jacoba 
died, and the (aid Jane and Frances entred. Henry Zinzan, Jun. 
being the (ſecond Perſon in the laid Copy named, entred upon 
the Poſſeſſion of the ſaid Jane and Frances, and demiſed to 
the Plaintiff, upon whoſe Poſſeſſlon the Defendant re-entred. 
Et (ic, &c. and Judgment was given in C. B. fo the Plaintiff, 
And after Argument in this Court at the Bar, Judgment 
was affirmed by the whole Court. The ſole queſtion was, 
Whether the Conveyance of 10 May, 28 Car. 2. and the Fine 
purſuant tyereto be a Surrender within the Cuſtom to bar. 
the Eſtate of Henry Zinzan; And reſoived it is not, becauſe, 
1. The Cuſtom ertends only to the Copp hold Eſtate, and 
that cannot paſs by the Fine. 2. Jt being againſt Common 
Right ſhall be taken ſtrictly, Tis againſt Common Right, 
becauſe it gives power to Teaant fo2 Life to deſtroy a third 
Perſons Eſtate without any Recompence, 'Tis taken ſkriaip, 

Ff 2 Yelverton 
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Yelverton 1. Baſpole verſus Long. A Cuſtom, that if a Sur: 
rendzee comes not in upon the third Pꝛoclamation, he ſhall 
foxfeit' the Eſtate, A Surrender is made to the uſe of A. foz 
_ the Remainder to B. A. comes not in, B. ſhall not 
ozteit. 


Elizabeth Chicheſter verſus Michael Philips. 
Intr. Paſch. 32 Car. 2. Error out of Ireland. Ejectment. 


PE Plaintiff Philips in the Action, bꝛought the Action 
firſt in C. B. in Ireland, and declared of the Demiſe of 
Roger Maſterſon Eſq; fo2 eleven years, Upon Not Guilty 
pleaded, and a Trial at the Bar in C. B. there was a Bill of 
Exceptions put in by the Defendant, which was as follows: 


Com. Wexford. ſſ. Memorandum qd. 11 Nov. 1678. exiſten.die 
prefix. per Juſtic. Domini Regis de C. B. hic in Craſt. Anima- 
rum hoc Termino Sancti Michaelis 1678. ſupradict. ad triand, 
exit, inter Mich. Philips Gen. Quer. & Eliz. Chicheſter vid, 
Def, junct. de placito Tranſgr. & EjeQion. firmæ Exit. præd.triat. 
fuit coram Roberto Johnſon Arm. ſecundo Juſtic. Domini Regis 
de Banco prædict. & Adamo Cuſack Arm. un. —— dicti Dm̃ 
Regis de Banco præd. ad Barram Cur. præd. præfat. Michael ſup- 
pon. per breve & naration. ſua quod quidam Rogerus Maſterſon, 
11 die Januar, 29 Car. 2. demiſed, &c. and recite the De- 
claration and Plea, and Jſſlie. Et modo hic ad triation. exi- 
tus prædict. præfat. Michael dedit in evidenc. quod præfat. 
Rogerus ſeiſit. fuit de præmiſſ. prædict. in dominico ſuo ut de 
feodo, & fic ſeiſit. exiſten. dimiſit. tenementa præd. cum pertin. 
eidem Michaeli, Et quod ipſe idem Michael virtute ejuſdem 
dimiſſion. in tenementa præd. intravit, & fuit inde poſſeſſionat. 
quouſq; le Defendent luy eject, prout il ad declare. 

That the Defendant gave in Evidence to pꝛove that ſhe was 
Not Guilty, That the ſaid Roger Maſterſon long befoze the 
ſaid Demiſe to the Plaintiff, viz. 4 January 1672. by Jndenture 
fo2 Monp, bargained and ſold the Pꝛemiſes to one Edward 
Chicheſter fo 500 years, that the (atn Edward Chicheſter 
afterwards, viz. 14 February 1673. did make his laſt CTlill 
in Writing, and thereof made his Bzother John Chicheſter 
bis Erecutoz, and William Hancock Dverſeer. And to pꝛove 
that be made the ſaiv CClill, ſhe pzoduced an Do _- 
under 
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under the Seal of the Pꝛerogative Court of Canterbury, te- 
citing the ſaid TUill, and that the laid Joha Chiceſter was 
beyond the Seas, and a Gzant of the Adminiftration to the ſald 
William Hancock fo? ſo long time as the ſald Etecutoz ſhall 
be beyond Sea, dat. 3 Sept. 1674. And alſo one other Mlrit⸗ 
ing in Parchment under the Seal of the Conſiſtozp of the 
Biſhop of Ferns, purpozting a Pꝛobate of the (aid Titl by 
the Erecuto2 himſelf, dat. 7 November 1678, that Edward 
Chicheſter named in the Mill, and in the Pꝛobate are the 
ſame Perſons. That the laid Edward died in England 28 May 
1673. and that the ſaid John Chicheſter the Executo? is alive-. 
That the Plaintiff gave in Evidence another CUriting in 

archment, under the Seal of the Pꝛerogative Court of lre. 
and, dat. 15 December 1677. whereby reciting that the ſain 
Edward Chicheſter died Jnteſtate, the Arch-biſhop of Armagh 
granted Adminiſtration to the Plaintiff as pzincipal Creditoz; 
whereupon the ſaid Elizabeth without any farther pꝛoot of the 
fatd 7Uill, deſired the (aid Juſtices that they would dire the 
Jury that the laid CUritings pzoduced by her were concluſive 
Evidence to pꝛove that the ſaid Edward Chicheſter made the 
ſaid TU, and ſo ſhe was not guilty of the ſaid Treſpaſs and 
Ejecment. 

Nevertheleſs the ſaid Juſtices did only direc the — at 
the ſaid TUritings were Evidence, upon which they might find 
that the laid Edward made the ſaid Till, but not that the 
ſame was concluſive Evidence in that behalf, and ſo left it in- 
differently to the Jury, Whether the ſaid Edward made the 
ſaid TUil! 02 no, though the Plaintiff offered nothing againſt 
the ſaid T71ill, but the ſaid Letters of Adminiſtration granted 
by the ſaid Arch-biſhop of Armagh; whereupon the Jury found, 
that the ald Edward made no ſuch Mill; thereupon Judg- 
ment was given in C. B. fo2 the Plaintiff, and the Oefendant 
bꝛought a TUrit of Erroz in B. R. in Ireland, and there the 
Judgment was affirmed; and now ſhe hath bzought a TUrit 
of Erro2 here, and aſſigns fo2 Erroz, the not allowing of 
the Evidence to be concluſive, as in the Bill of Exceptions is 
alledged. And here alſo Judgment was affirmed by the whole 
Court, becauſe though the Evidence be concluſive, yet the 
Jury may hazard an Attaint if they pleaſe 3 and the pꝛoper wap 
fo2 the Defendant had been to have demurred upon the Plain- 
tiffs Evidence, This queſtion, TUhether the Pꝛobate is con- 
cluſive, hath been variouſly allowed; but of later days it hath 
been adjudged, that nothing can be given in Evidence againſt 
it, but Foꝛgery of it, 02 its being obtained by ſurpule. 
Airthozities 
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Authozities, that the Evidence is not concluſive. 

Trin. 44 E. 3. 16. . pl. 1. Debt againſt an Adminiſtratoz, The 
Dekendant pleads, That the Party made a Till, and the 
Defendant and another his Executozs, and Judgment of the 
TUrit, and pzoduces the Till in Court under the Seal of the 
Owinary. The Plaintiff replies, That he died Jnteſtate, and 
the Defendant rejoins, that the Plaintiff ought not to be 
admitted to aver that againſt the Seal of the Oꝛdinarp; but 
non allocatur. 

The Defendants (ſuggeſtion, and Iſſue was taken, whe- 
ther he died Inteſtate, oz no, notwithſtanding the P2obate 
under Seal, Fitz. Eſtoppel 9. Br. Eſtoppel 36. 9 Co.31.a. 41. a. 

Paſch. 22 H.6. 52.b. pl. 25, By Newton and all his Compant- 
ons, The Defendant may traverſe, that the Plaintiffs were not 
made Erecutozs notwithſtanding the Teſtament, F. Exccutors 17. 
Bro. Teſtament 4. Mich. 34 H. 6. 14. b. pl. 26. By Priſot, a 
Teſtament map be diſpzoved by the Law of the Church; as if 
H. make two Teſtaments and dies, the firſt Teſtament is pzoved, 
and afterwards the ſecond Teſtament, which is the laſt Till, 
is kound, and another named Erecuto!, in this Caſe this laf 
Teſtament now ſhall be pzoved, and the other ſhall be void, 
I the firſt Executoz bzing an Action as Executoz, the Defen- 
dant may well avoid it by Special Matter. Mich. 21 E. 4, 

50.3. pl. 9. By Choke and Catesby, where Erecutozs are Plain- 
tiffs, the Defendant may ſay that the Teſtatoz did not make 
them his Erecutozs, but ſuch an one, and the Jſue ſhall be 
taken upon the matter in fact, and upon the Pꝛobate of 
the Teſtament, fo2 they might fozge a Teſtament ; ſo in Ad- 
miniſtration the Iſſue ſhall not be taken on the Letters of 
the Biſhop, but on the matter in fait, viz. That the Ozdinary 
did not commit to them the Adminiſtration by his Letters, 
Bro. Record 28. A Teſtament is not matter of Recozd at 
the Common Law notwithſtanding the Pꝛobate, foz H. may 
deny the making of the parties Erecutors and try it p patriam. 
Raſtals Entries 325. Several Pleas that the Teſtato2 did not 
make the Plaintiffs Executoꝛs, and Iſſue upon them. Plow. 
282. a. The Seal of the Oꝛdinary put to the Adminiſtration 
is but matter in fait, which is not any Eſtoppel fo2 the time, 
no2 ſhall enkoꝛce the Erecuto2 to flue in the Spiritual Court 
to repeal it; but he ſhall avoid this by Plea, oz by taking 
the Goods of the Adminiſtratoꝛ, 02 by any matter in fait, as oc- 
caſion miniſters. Dyer 294. b. pl. 7. Iſſue was joined, if the 
Biſhop of London hath committed Adminiſtration, it ſhall be 


tried by the Country. Dn the contrary, that the Pꝛobate is not 
traverſable, 
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traverſable z and ſo is the Law at this dar, Roll 1 Rep. 226. 
Trin. 13 Jac. B. KR. Debt by an Erecutoz, he ſhews the UUW 
to the Court pꝛoved by Sentence. The Teſtato2 pleads the 
Defendant died Jnteſtate, and that the Adminiſtration was 
committed to him, and ſhews an Appeal of the ſaid Sentence 
of the Pꝛobate of the Will. And by Coke, Dodderidge and 
Haughton its not a good Plea, becauſe if it ſhould, no Exe⸗ 
cutoꝛ ſhould have an Action during ſuch Appeal, which would 
by a grand Pꝛejudice. 


+. Memorandum, 3 December 1680, At one a Clock in the 
morning died Sir William Ellys, Knight, one of the Juſtices of 
the Court of Common. Pleas, at his Chamber in Serjeants- Inn 
in Fleet. ſtreet. Grande dus ſeneiiute, viz. 4tat. 71. 


PON the Trial of the Low Uiſcount Stafford, wha 

was impeached by the Houſe of Commons of Vigh 
Treaſon, the Caſe ken out to be, that his Charge was, That 
he hired erſons to kill the King. And upon the Evidence it ap- 
peared, that Stephen Dugdale (wore, that the Priſoner p2ofer- 
red him 300 l. ta do it; and Oats another TUitneſs-'ſwoze, 
that the Pꝛiloner received a Commiſſion to be Pay- maſter to 
an Armp to be raiſed by the Roman Catholicks 3 and Furber- 
vile (woes: that another 5 02 6 pears befoze time, the Piifoner 
at Patin motered him a good d to füll the King. And 
upon this Evidence, the queſtion was put to all he Fog 
then attending (who were all there, but Serogs Chief Jnffice, 
and Ellys, who was lately dead) Whether this were ſufficient 
Evidence fo2 convicting the Offender by the Statutes of 1 E. 6. 
cap. 12. and 5 E. 6. cap. 11. which requires two TUitneſſes fo2 
convicting of a Traitoꝛ, and fo? finding an Indiament; and here 
is but one Witneſs to each Fad. And after conference be- 
tween themſelves, all the Judges delivered their Opinions 
ſeriatim, beginning with the Low Chief Juſtice North; That 
when the Puſoner is charged with the Dffence of killing the 
King, and the Evidence is, That he at ſeveral times laboured 
it, and by (everal ways, and to each particular Time and 
Fact there is but one Witneſs, and yet every of the ſaid 
Fas conduces directly to the effecting and perpetration ok the 
Fact and Treaſon charged upon the Pziſoner:z ſuch Evidence 
is ſufficient within the Statute. But otherwiſe it had been 
if the Fans had been tending to another ſeveral Creaſon ; and 
the Reaſon- given why ſuch Evidence was goon, was becauſe 
otherwiſe it would be a moſt difficult thing, and W — 
poſtibte 


408 Term. Mich. 32 Car. 2. 1680. B. R. 


— er nee 
A—__ — gtL— — —— CC 


— — 
. 


poſſible to convict any one of High Treaſon {02 compaſſing the 
death of the King, fo2 (ſuch Compaſlings are ſeldom aged in 
the preſence of two Witneſſes at one time pzeſent. And upon 
this occaſion my Low Chancelloꝛ in the Lozds Houſe was 
pleaſed to communicate a Notion concerning the reaſon of 
two Witneſſes in Treaſon, which he laid was not very fa- 
miliar he believed; and it was this, Anciently all oz moſt of 
the Judges were Church-men and Eccleſiaſtical Perſons, and 
by the Canon Law now, and then in uſe all over the Chyiſttan 
ond, none can be condemned of Þereſie but by two lawful and 
credible Witneſſes; and bare wozds may make a Þeretick, but 
a not Traitoz, and ancienly Pereſie was Treaſon ; and from 
thence the Parliament, thought fit to appoint, that two lit⸗ 
neſſes ought to be fo2 pzoof of Þigh Treaſon, 


In the lame Trial of the ſaiv Uiſcount, after the Lows 
bad ſeriatim voted ( whereof thirty two acquitted, and fifty 
four condemned him) he moved in Arreſt of Judgment, that 
every Perſon arraigned ought by the Law to hold up his 
Land at the Bar, which he did not, no2 ever. was demanded 
ſo to do, and thereupon the Dpinion of all the Judges was 
asked, who unanimouſly anſwered, That that Ceremony was 
only fo2 the making known the Perſon of the Offender to 
the Court, and if he anſwers that he is the ſame Perſon tis 
all one; and ſo it falls out ſometimes in the Circuits, that 
ſome will not hold up their Þand, and pet have been con- 
demned 3 and Judgment of Þigh Treaſon was given againſt 
the Puloner on Tueſday the 7th of December 1680. by the 
Low Chancelloz Finch, who was High Steward pro tempore. 


John Stead-- verſus Elizabeth Berrier Vidom. 
Error out of C. B. 


Jecment of the Demiſe of Thomas Stead and Judith hig 

Wife, and Richard Stockdale and Mary his Tlife, fo2 

five years. Upon Not Guilty pleaded, The Jury find a 
Sperial Uerdic. | 

That Robert Berrier of Kingſton upon Hull was ſeiſed of the 

Lands in queſtion in Fee, and had Jſſue William his eldeſt 

Son, and Robert his pounger, and 29 October 1669. made his 
lll in TUriting, and thereby deviſed in theſe wo2ds, 


[ deviſe 
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I deviſe and give to my Son Robert Berrier and his Heirs for 

ever, all that my Farm, ec. being the Lands in queſtion, 
&c, inter alia. Item, I give and bequeath unto my Grand- 
child Robert Berrier 100 ). 

26 December 1669. Robert Berrier the Son of the Teſtatoꝛ 
died (the Teſtato? living) leaving Jſſue Robert Berrier his Son 
and Heir. 

Robert Berrier the G2zandfather 26 March 1671. made a 
Codicil to be annered to his ſaid TUill in theſe wo2ds, 

And alſo I the aforeſaid Robert Berrier do give and bequeath 
unto my Grandchild Judith Berrier, and her Heirs for ever, 
more than I have formerly given by this my laſt Will and Te- 
ſtament, a little Cloſe, &c. This J will ſhall be added as a 
Codfcil, and taken as part of my laſt TUill and Teſta⸗ 
ment. 

The Tenements by the ſaid Codicil deviſed are ten Acres 
of Meadow, and ten Acres in Fithiog, part of the Tene- 
ments deviſed by the ſaid Robert the G2zandfather to Robert 
the Father. 

The Tenements in the Declaration are the Tenements 
deviſed by the Mill to Robert the Father. 

16 May 1671. Robert the Gzandfather did republiſh his laſt 
Will, and by parol, and without any Writing, Animo teſtandi 
did declare, That the ſaid Robert Berrier the Gꝛandſon by the 
ſame Mill ſhould take and have as the laid Robert Berrier his 
Father might take and have. 

1 March 1672. Robert the G2andfather died, and Robert 
the Gzandſon him ſurvived, and entred into the ſaid Pꝛemiſes, 
and became ſeiſed prout Lex poſtulat. 

William Berrier eldeſt Son of the ſaid Robert the Gzand⸗ 
father, 25 September 1646. died, leaving Jſſue Judith and 
Mary the Leſſozs of the Plaintiſt, whoſe Pugbands in their 
right entred on the Poſſeſſion of the ſaid Robert the Gꝛand⸗ 
ſon, and made the Leaſe to the Plaintiff, Et ſi, &c. 

Judgment was given in C. B. fo2 the Defendant, and the 
Plaintiff byings his Writ of Erroz, and afligns the General 
Erroz. And by Scrogs Chief Juſtice, Jones and my Self, Judg⸗ 
ment was reverſed, but Dolben Juſtice contra. Te had all p2e- 
pared to deliver our Opinions openly in Court, but in regard 
my Lozd Chief Juſtice had Buſineſs of his 6wn in the Lows 
Houſe, he deſired that he might deliver the ſenſe of the Court 
without any Argument; J was p2epared with this to ſay fo2 my 
Dpinion, VIZ. 


Ogg 1. J 


— — — ———_ 
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1. J do not find at the Bar any Dbjection to the want of 
finding a good Title fo2 the Plaintiff in this Uerdia, as was 
objected in C. B. viz. That tis not found that Judith and Mary 
{lives of the Leſſozs of the Plaintiff are Gzandaughters and 
Þeirs to the Teſtatoꝛ; neither do J find any ground fo the ob. 
jection ; fo? tis found that Robert Berrier the Ceſtatoꝛ had Iſſue 
William, primogenitum filium ſuum,and alſo Robert Fatyer of the 
Defendant his younger, and that William died in the life-time 
of the Teſtatoz, leaving Jſſue the ſaid Nomen, whereby in a 
Special Uervic it muſt be neceſſarily intended, that they are 
Heirs at Law to the Teſtatoz. 

Jn this Caſe there have been two Points in queſtion, both 
tending to the making good a Title to the Defendant, 


1. Whether the new publication of 16 May 167. whereby 
the Teſtatoz did declare that Robert Berrier the Gꝛandſon by 
the ſame {Utill Gould take and have, as the ſaid Robert Ber- 
rier his Father might take and have, did paſs any Effate to 
Robert the Gzandſon ? 

2. Ik that Point fail foꝛ the Defendant, then, CUhether 
by the wozds of the Mill, I deviſe and give to my Son Ro- 
bert Berrier and his Heirs for ever, Robert the Gzandſon can 
take? - 

J hold in both Points fo2 the Platntiff in the Action, and 

hat the Judgment (with all due Reverence and Reſpec to the 
2erſons and Court that gave it) ought to be reverſed, 


As to the firſt Point, J cannot diſtinguiſh it from the third 
Point in Bret and Rigdens Caſe, Plowden 345. b. The woꝛde 
there were, That Thomas Bret the Son ſhould be Heir to Giles 
(the Deviſor } and that he ſhould have all the Lands which 
his Father by the Will ſhould have, if he had lived; and here 
the woꝛds are, That Robert Berrier the Grandſon ſhall take and 
have as his Father might take and have. It not being in Ilrit⸗ 
ing cannot paſs any thing, by reaſon of the Statutes which 
appoint Land to paſs by Till in Writing. And fa were 
Gawdy and Clenchs Opinions in Fuller and Fullers Caſe, 
3 Cro. 423. But this Point ſeems to be agreed with me at 
the Bar, and therefoze IJ ſhall not inſiſt upon it farther. 

As to the ſecond Point. Conſtructions of TUills ought to 
be collected out of the wozds, and not dehors, o2 by Aver- 
ment, as 5 Co. 68. Chenyes Caſe; and therefoze 39 Eliz. Chal- 
loner verſus Bowyer, 2 Leon. 70. pl. 94. William Bowyer had 
two Sons, and deviſed his Land to his younger Son in Tail, 
the 
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the Remainder to the Heirs of the Body of his eldeſt Son, 
the Remainder to his Daughters in Tail, William Bowyer dies, 
the younger Son dies without Iſſue, living the eldeſt Son, and 
in an Aſſize, the Tenant pꝛoduced Mitneſſes to ſwear that 
the Deviſo2 declared, That as long as his eldeſt Son had Iſſue 
of his Body, the Daughters ſhould not bave the Land, but the 
Court utterly rejected the Evidence; and indeed were it 
otherwiſe, no Yan could adviſe his Client, 02 know the cer- 
tainty of any TUtll 3 fo2 if contrary to, oz otherwiſe than what 
appears witten might be averred, one Mill would appear in 
Uriting, and quite another upon Evidence. 

Which being ſo, it neceſſarily follows, that the parol De⸗ 
claration is out of Doozs in this TUill, and is not at all to 
be taken notice of, 

1 2 the wozds on which the Defendant muſt rely koz his 
itle, are, 

[ give to my Son Robert and his Heirs, by which the Defen: 
vant muſt take either as Heir to his Father, oz as Son to 
his Gzandfather, ; l 

The firſt he cannot, by Bret and Rigdens Caſe, in the 
ſecond Point there, becauſe the wo2d (Heirs) is but to ſhew 
the quantity of the Eſtate given, and to make them Perſons 
to take immediately by the WICH, | 

Pe cannot take as Son, fo2 thele Reaſons. 

1. The wozd Son is never taken foz Grandſon, no mote 
than Child is taken fo2 Granchild. 3 Cro. 357. Brown verſits 
Peaſe. Warner ſeiſed in Fee of two Bannozs, Warners ann 
Churchall, deviſes Warners to the eldeſt Son of his Couſin 
Richard Foſter in Fee, and he deviſes the Mannoz of Churchall 
to Margaret Waters fo; life, the Remainder to ſuch of his 
Couſin Foſters Childzen as ſhall be then alive and Owner ok 
Warners. Reſolved, It ſuch Son be dead, when Waters dies, 
the Gꝛandchild of Richard Foſter ſhall not take; the Reaſon 
is given, becauſe out of the woꝛds. Child and Grandchild are 
different Perſons, 

2. The wowds (Son) and ( Grandſon ) are diſcriminating 
wozds in all Inſtruments, and in this very ITlill, fo; he gives 
the Land to his Son, and 1001. Legacy to his Gzandſon. 

3. By the ſame reaſon, the Son of the Gzandſon may take; 
* it appears not whether this Robert had a Son named 
Robert. 

4. It was not the intent of the Deviſo2 (as expreſſed in the 
Till) That the Grandſon ſhould take, fo2 he makes him a 
diſtin Legatee. 

Ogg 2 5. The 
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5. The inconvenience which would enſue ſhould the wow 
(Son) be ſo taken; no certain conſtruction could be made, 
fo2 ſo Godſon, Great Grandſon, Son- in- law, &+c. may take, and 
no body can gueſs whom the Teftatoz meant. The ſame mil⸗ 
chief would happen, as by an Averment befoze-menttoned, 

Dan the Defendant been called frequently by the Teſtatoꝛ in 
his life-time, his Son, he had been capable to take by that 

ame; as an illegitimate Son may take by the Name of the 


"reputed Father, atter he hath acquired a certain Mame by Re: 


putatfon. 

But tis not found in the whole Reco2d, that the Teſtato? 
knew of the death of his Son Robert. True it is, that the 
parol Declaration diſpoſes to the Defendant what was given 
to his — but that map be as well fo2 other reaſons as 
fo2 death. 

Object The new Publication is as if the Till were new 
wit over again. 12 

Reſp. J grant it. But then if the woꝛds are the ſame, there 
will no moze paſs than by the firſt TUriting. 

If he had deviſed ta Robert Berrier (without addition) oz ta 
my Þeir Ropert (if the truth were, that his Heir at his death 
maven to be Robert) this pew Publication would have made 
the ill have paſſed the Lands, becauſe the wozds would have 
agreed with the Perſon; of the Deviſee, as in Beckford and 
Parneots Caſe. 3 Cro. 493. Parſons ſeiſed of Lands in Ald- 
worth Deviſed all his Lands there to his Daughters Barbara 
and Joan, and then-purchaſes moze and then new publiſhes 
bis Will. Beſolvep, The new purchaſed Lands paſſed, be- 
cauſe ſufficient wads ; fo; is Bret and Rigdens Caſe in the ſe⸗ 
cond Paint there, ; 

Object. By the Recodd it appears, that the Deviſo2 intend: 
ed to pals the Land to bis Gzaudſon.the Defendant. 

Reſp. The intent appears not by the Gn. 2. That in⸗ 
tent was not accoꝛding to Lam, and the intent muſt be fth- 
ſervient to the Rules of Law, and not e contra, ag Counden 
and Clarks Cafe is, and many Caſes might be cited on that 
Head. And 3dly. UUills:vwt have an apparent intent, when 
thep diſinherit an Meir, 1 Cro. 359. Sprit, verſus Bence. 

8 to the Leaſe made by two Cogartners and their Husbands, 


Vide Moor 683. pl, 939. Milhner verſus Robinſon, Noy 13. 


2 Cro. 83. Jurdain verſus Steer 166. Mantle verſug Wollington. 


2 good enough after a Gerdi; and Judgment was re⸗ 
3 


Harriſon 
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Harriſon verſus Belſey. Hanc. Ejectment. 


Ohn Pepper ſeiſed in Fee, by Leaſe and Releaſe fo2 100 1. 
conveys the Lands in queſtion, To the ufe of Paul Barret 
Sen. and Sarah Barret his Daughter for their Lives, the Re- 
mainder to the uſe of the firſt, and every other Sons of Sarah 
in Tail Male, the Remainder to the uſe of her Daughters 
equally to be divided in Tail Male, the Remainder to the uſe 
of the right Heirs of Paul. Sarah by Deed gives, grants, re- 
miles and; releaſes all her Right and Eſtate to the faid Paul 
and his Heirs, to the uſe of him and his Heirs. Sarah mate 
ries Samuel Hall, and hath Jfſue Samuel Hall Lefſo2 of the 
Plaintiff, Paul Barret by Indenture 22 May, 28 Car. 2. cove- 
nants to ſtand ſeiſed to the uſe of himſelf for Life, the Re- 
mainder to Sarab Norwood his Grandchild for her Life; the Re- 
minder to Pax! and Thowas Norwood his Grandchildren, and 
their Heirs. Paul dies. 

The cole quefffton of this Caſe is, TUhether the Remainder 
limited to Samuel Hall Lefſo2 of the Plaintiff, as firſt Son 
of Sarah he deſtroyed by Sarahs Releaſe ? 

And J:conceive it is not, and that Judgment ought to be 
given foz the Plaintiffs. 

1. Jt cannot be denied by the other ſive, but that Paul Bar- 
ret and Sarah were Jointenants fox their Lives, and that the 
Eſtate in Fee-fimple is not executed in Paul Barret, Coke 
upon Littleton 182. a. 

Foz though a Diſcent oꝛ any other ſubſequent Conveyance 
will deſtrop the Jointure, as Weſtcots Caſe is, 2 Co. 60. pet 
till then they remain Jointenants. 

Coke upon Littleton 273. Two- Coparceners of a Rent, 
aud oue Marries the Ter-tenant, the other may releaſe to her 
that: mas married. a 

2, Tis requifite fo2 the execution of all Contingent Re- 
mainders, that the particular Eſtate do continue the lame, it 
was at the time of the Creation thereof, when the Ale comes 
in eſſe 3 fm it muſt veſt either during the particular Eſtate, 02 
at leaſt eo inſtame, that the particular Eſtate determines, 1 Co. 
66. Archers Caſe. | 

3. This Keleaſe doth not alter the Eſtate. 1. Coke upon 
Littleton 273. Such a Releaſe is no Alienation Winch 3. 
Waſe verſus Pretty. By Winch Juſtice, and H Ik Land 
be given to two upon Condition, that they ſhall not alien, and 
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one releaſes to the other, its no bꝛeach of the Condition. 
2. It makes no Degree, fo2 the Be⸗leſſee is in by the Leſſoz, 
Coke upon Littleton 184. 

And though the Remainder did befoze depend upon an Eſtate 
fo? two lives, and now but on one, that one is the ſame Eſtate 
in quality, though not in quantitp. 

Fitz. Aid. 77. Tenants in Special Tail recover in Aſſize, 
and afterwards one dies without Jſſue, and the other being 
Tenant in Tail after poſſtbility, is rediſſeized, he ſhall have 
a Rediſſeiſin, becauſe tis the lame Frechold which he had be: 
fore, and is part of the Eſtate Tail. 

J conceive the Cale of a Condition of Accruer is a ſtronger 
Caſe; there the Eſtate on which the Condition is to grow 
muſt continue the ſame. And pet 8 Co. 75. b. If a Man grant 
Land to another and his Heirs on the Bodp of his (Uife, 
with ſuch a Condition, and the UUife dies without Jſſue, yet 
he may perfoun the Condition. 

4. The intent of the Parties (which is obſervable in all Acts, 
and eſpecially in the diſpoſition of Eſtates) was only to tranl⸗ 
fer Sarahs Eſtate to Paul, and not to dep2ive her Childzen, ſhe 
being but Tenant fo? Life. 

per Ads ſhall be conſtrued with as much ſtrianels as the 
Rules of Law will permit. Judgment was given fo2 the 
Plaintiff by Scrogs Chief Juſtice, Jones and my Selk: But 
my Bother Dolben was foꝛ the Defendant, but had not oppoz- 
tunity to ſhew his Reaſons, becauſe my Lozd Chief Juſtice 

deſired that he might deliver all our Opinions ſhoztly. 


Osborn verſus Wandel. 


Reſpaſs upon the Statute of 1 R. 3. cap. 3. fo2 taking 

the Plaintiffs Hoods (being arreſted fo2 (uſpition of Fe: 

lony) befoze Conviction, and declares of ſeiſing a certain par- 

cel of Mony; and after Uerdic fo2 the Plaintiff, Stanhope 

moved in Arreſt of Judgment, becauſe the wozds of the Sta- 

tute are, That none ſhall ſeiſe the (Goods) of any Perſon, &. 

and Yony is not Goods, Fitz. Brief 512. But adjudged fo2 the 

Plaintiff, and that Pony is Goods; and that Caſe is only the 
Dpinton of Finchden. 


% 


Valentine 
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Valentine Joyner verſus Sir Robert Vyner. Error in 
C. B. London. 


Intr. Paſch. 32 Car. 2. 


EBT upon a Bond againſt the Defendant as Son 
and Heir of Chriſtopher Joyner. The Defendant de⸗ 
mands Dyer of the Condition, which is, Whereas the above- 
bound Chriſtopher Joyner did 4 December 1665, leave with Henry 
Lewys, then Servant to the above-named Sir Robert Vyner, a 
Bill of Exchange of the Sum of 61 J. 14s. 4 d. payable by 
Richard Fuller late of London Merchant, deceaſed, and upon 
leaving the ſaid Bill the ſaid Chriſtopher Joyner had Credit in 
his Accompt with the ſaid Sir Robert Yyner for the ſaid Sum 
of 611. 14s. 4d. And whereas the ſaid Hexry Lewys doth 
aver that the ſaid Sum of 61 J. 14s. 4d. was not paid to the 
ſaid Sir Robert Vyner, or any other Perſon for his uſe, The 
Condition therefore of this Obligatton is ſuch, That if the 
ſaid Chriſtopher Joyner ſhall not before the 1oth of November 
next the date above-written, legally and ſufficiently prove that 
the ſaid Sum of 61/. 14s. 4 d. was paid to the ſaid Sir Ro- 
bert Vyner, or to his uſe, Then if the ſaid Chriſtopher Foymer, 
his Heirs, Executors, Adminiſtrators or Afhgns do well and 
truly pay or cauſe to be paid to the ſaid Sir Robert nner, 
his Executors or Aſſigns upon the ſaid xoth of November the 
ſaid Sum of 61/7. 14 s. 4 d. and all Intereſt at 6 J. per 100 J. 
per annum accrewing for the ſaid Mony, from the ſaid 4th day 
of December 1665. until the payment thereof, That then this 
Obligation to be void. ©uibns leFis & auditis, The Defendant 
pleads, That the ſaid Chriſtopher Joyner his Father after the 
making of the laid Bond, and befoze the ſaid roth of Novem- 
ber, viz. 20 May, 24 Car. 2. died. The Plaintiff demurs, 
and adjudged by the whole Court fo2 the Plaintiff; fo2 there 
is a difference where the Condition contains a Outy veſted 
in the Obligee, and where tis only a Collateral aa; foz in 
the firſt Caſe the Executoꝛs are bound to perfozm it; and ſo 
the Obligo2 kozkeits his Obligation if it be not perfozmed, 
3 Cro. 10. Kingwell verſus Knapman, 2 Leon. 155. Debt up 2 
on an Obligation, conditioned, That whereas there were 
divers Controverſies between the Plaintiff and the Bzother 
of the Defendant, and they ſubmitted themſelves the Ar- 
itrement 
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the Award, then, &c. The Defendant pleads that the Arbi⸗ 
tratoꝛ made an Award that the Bzother ſhould pap 30 l. viz- 
20 l. at Eaſter, and 101. at Michaelmas, and that he paid the 
20 l. but befoze Michaelmas he died, and adjudged fo2 the 


, V+ 2497 Plaintiff, becauſe the Sum awarded was become a Duty; 
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but otherwiſe where no Duty, as to make a Feoffment, oz to 
Move an Allegation in a Bill of Equity, Dyer 262. a. pl. 30. 
Arundel perſus Comb. | 


Dorothy Lee Adminiſtratrix of William Lee her Huſ- 
band againſt Charles Garret and Mary his Wife, 
Executrix of Frances Ambler. Midd. 


EBT upon an Obligation of 6001. dat. 11 Aug. 1657. 
the Condition whereof ( upon Dyer demanded ) is, 
That whereas a Marriage hath been lately had between the 
above-named William Lee and Mary, Daughter of the above- 
bound Frances Ambler; If now the Heirs, Executors, Admini- 
ſtrators or Aſſigns of the ſaid Frances Ambler do and ſhall well 
and truly pay, or cauſe to be paid unto the ſaid William Lee, 
his Executors, Adminiſtrators or Aſſigns the full and whole 
Sum of 3oo J. within two months next after the death of the 
ſaid Frantes Ambler, if the ſaid Mary, or any Iſſue of her Body 
by William ſhall be living at the death of the ſaid Frances. 
Then, &c. The Defendant pleads, that 1 January 29 Car. 2. 
the ſaid William Lee died Inteſtate, and the ſafd Frances Amb- 
ler him ſurvived ; and 15 Febr. 31 Car. 2. died, and that the 
ſaid Mary the TUife of William Lee died befoze the ſaid Frances, 
leaving the ſaid Mary Mike of the Oefendant. 

That at the death of the (aſd Frances, no2 any time within 
two months next after the death of the ſafd Frances, there 
was no Executoz 02 Adminiſtratoz of the (aid William Lee, no; 
any Perſon appointed on the behalf of the ſaid William Lee, 
to have oz receive the ſald 300 l. in the ſatv Condition men⸗ 
tioned, no to whom the ſame could be paid accozding to the 
fozm of the ſaid Condition; and that Adminiſtration of his 
Goods and Chartels was not granted within one year nert 
after the death of the ſald Frances. The Plaintiff demurs ge- 
nerally; and adjudged fo2 the Plaintiff, becauſe the Mony 
being a Duty, the Defendant ought to have pleaded, uncore 
priſt, &c. 

Attorny 
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Attorny General verſus Blood, Chriſtian & al. Midd. 


MN Inkozmation fo2 conſpiring to india the Duke ok 

Buckingham of Buggery of a Bop called Nemar. 
Upon Not Guilty pleaded, they were tried at the Bar in 
Trinity-Term laſt, and found Guilty. And Saunders moved 
in Arreſt of Judgment. 

1. That the Crit of Venire facias was probos & legales 
homines, whereas it ought to have been liberos & legales ho- . 34 
mines, ko; there is a difference between probus liber & legalis, | 
fo2 legalis is he who is not Outlawed, and againſt whom no 
Erception can be taken in this behalf. Probus is not taken 
notice of in Law. Liber homo is not only one that hath Free- 
hold Land, but that hath freedom of Mind, and ſtands in- 
different, no mo2e inclining to the one than the other, Coke 
upon Littleton 155. b. hut probus extends not ſo far. 

2. The CUrit is quorum quilibet may erpend 20 l. in Lands; 
and pet the Statute of 16 and 17 Car. 2. cap. 3. is expired; 
and the Defendant may be kept in durance and Impziſon⸗ 
ment fo2 default of Jurozs of that Aalue 3 And the Statutes 
of 35 H. 8. cap. 6. and 27 Eliz. cap. 6. pzeſcribe a certain fowm 
fo2 the TUrit ; and though thoſe Statutes of themſelves er- 
tend not to Pleas of the Crown, pet the Statute of 4 and 5 
Ph. & Mar. cap. 7. Directs the Statute of 35 H. 8. to extend 
to ſuch Caſes ; and the fozm being p2eſcribed, ought not to be 
varied from, 1 Roll Abr. 803. n. pl. 4. Ludlow verſus Edg- 
worth. Scire fo2 Sciri, reſolved not good; and pl. 5. quorum 
quilibet had 4 1. in an Jnferiour Court, Judgment was rever- 
ſed fo2 that cauſe, And here no Statute of Jeofails helps, be- 
cauſe an Jnfowmation fo2 the King. | 

Pollexfen fo2 the Attomy General. 1. Probos & liberos are 
of one ſenſe ; and the Statute doth not tie the TUrit to the 
very wopds; and there are multitudes of Pzeſidents, which 
are thus. 

2. Tis fo2 the advantage of the Defendant to have a ſub- 
ſtantial Jury, 2 Cro. 672. Philpor verſus Feeler, 3 Cro. 257. 
Morris verſus Thomas. And befoze the Statutes it was, and 


now is in the Power of the Court to award a Ven. fac. of what 
larger Sum they pleaſe. 


bhb And 


— — 
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And the Chief Juſtice, and the other two Juſtices were clear, 
that the Mit was good fo2 the Reaſons alledged by Pollexfen; 
and ſo was Jas to the firſt Exception; but J was not, noz 
pet am ſatisfied as to the ſecond Exception; foz if it chall 
be in the Power of the Court to put what Sum they pleaſe 
in the Venire fac. the Defendant being in Pulon may be there 
detained foz mant of Juroꝛs of that value; but Judgment was 
given against the Dekendant Chriſtian, ( foꝛ Blood was dead) 
and one moze, viz. That Cbriſtian ſhould ſtand in the Pillory 
an hour at Charing-Croſs, between ten and twelve, and pay one 
hundred Marks, and he in Priſon till he paid it. The other was 
fined- twenty Marks, and awarded to the Pillory. 


Gray verſus Day. 


N Acton, upon the Caſe, The Plaintiff declares, That 
Fl he being Church · warden of ſuch;a Pariſh, and having 
14 | given an accompt at the end of his. year to his Succeſſoz, 
971 | and the Parichioners; The Defendant, falſly and malitiouſly 
cited him into the Eccleſiaſtical Court, to render an Accompt, 
and there at the Defendants requeſt the Judge excommunicated 
the Plaintiff koz not rendzing an Accompt. Upon Not Guilty 
pleaded, and Uerdig fox the Plaingiff, Saunders moved in ar- 
bes of Judgment, becauſe the Sentence was given by. the 
| udge, and fo he and the Court were to blame, and not the 
hy Defendant. But relolved the Action lies; And Judgment was 
Yet given fo2 the Plaintiffz and in this Caſe fo2 the Plaintiff 
* were cited 1 Cro, 291. Carlion verſus Mill, 2 Cro. 667. Steer 
h verſus Scoble, 355. Weald. verſus Peaſe, 3 Cro. 574. Willis 
verſus Stroud. Jones 312. 1 Roll Abr. 34. c. pl. 4. 112. p. pl. 


| 1 Ann Crouch verſus Faſtolfe. London. 


* E BC fo2 Rent upon a Leaſe fo2 years, by Indenture, 
% of a Peſſuage in Rodrith in Surry. The Defendant 
| pleads, That upon Chriſtmas-day (being the Quarter dap fo2 
* which the Rent is demanded in the Declaration) he was at 
wy the ſaid Meſſuage by the ſpace of an hour befoze Sun ⸗riſing 


* until Sun-ſetting, of the ſame day, ready to pay the ſaid 
g Bent, and that neither the Plaintiff no2 any other on m_ 
a 


* 
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half came oꝛ was ready there to receive it; and that he al- 
ways ſince the laid day hath been, and pet is ready to pay 
the ſame, & denar. ill. idem Johannes hie in Cur. profert parat. 
fore ſolvend. præfat. Annz, ſi eadem Anna illos de eodem Jo- 
hanne recipere velit. Et hoc, &c. And upon this the Plain 
tiff demurs, becauſe the Defendant hath not alledged a Ten- 
der on the day, but only that he was there ready to pay the 
Rent. But reſolved tis well enough; and adjudged fo2 the 
Defendant, 14 E. 4.4. 22 Hf. 6. 57. 21 E. 4. 6. 7 Co. Maunds 
Cale. Hob. 207. Crawley verſus Kingſwell. Winch Intr. 1032. 
1 Cro. 76. 3 Cro. 828. 1 Leon. 71. pl. 95. Bret verſus Audar. 
And Tender needs not ; but otherwiſe where there is a Con- 
dition, the breach whereof is to be ſaved. 


Memorandum, 29 December 1680. Sir John Keiling Knight, 
of Councel extraordinary to the King, and his Serjeant, died 
at his Houſe in Sowthill in Bedfordſbire. 


5B. 42d wy. 


Vu 22% 


— — 
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Lecſon verſus Dover. London. 
Trin. 32 Car. 2. 


The Detendant demands Dyer of tbe Candition, 

which is, Whereas there hath been a Marriage lately 
ſolemnized between the above named Jos Leeſon and Anne 
Dover, Daughter of the above-· bound Jobn Dover, and that 
the ſaid Jobs Dover did promiſe to pay the Sum of 500 l. as 
the Marriage Portion of the ſaid Anne to the ſaid John Leeſon, 
200 J. of which ſaid Sum hath been paid accordingly by the 
above-bound Fehr Dover. Now if the above-bound John 
Dover ſhall and do well and truly pay or cauſe to be paid the 
due Intereſt of 300 l. yearly, and every year, being 18 J. unto 
the above-named Jobs Leeſon at two Times or Feaſts in the 
year by equal Portions, That is to ſay, 9. upon the Feaſt of 
St. Thomas the Apoſtle next enſuing, and the other 9 J. upon 
the Feaſt of St. John the Baptiſt, which ſhall be in the Year of 
our Lord 1676. And it is farther the Condition of this Ob- 
ligation, That the above-bound J7obn Dover ſhall retain the 
Principal Mony, being 300 l. as aforeſaid, in his Hand, for the 
uſe of the ſaid Anne, until ſuch time as the ſaid Jobs Leeſon 
ſhall ſettle, or cauſe to be ſettled upon the ſaid Anne, a Joyn- 
ture equal in value to the ſaid Sum of 300 J. and then, That 
the above-bound John Dover ſhall upon half a years notice 
thereof pay the ſaid Sum to the faid John Leeſon, to be to his 
own proper uſe for ever, All which the above-bound John 
Dover (hall well and truly perform and keep, Then this Obli- 
gation to be void. Quibus ledis & auditis, The Defendant 
pleads, Actio non, fo; that he paid the ſaid John Leeſon 9 l. 
on St. Thomas-day next following the date of the ſaid Obliga⸗ 
tion, and the other 91. on St. John Baptiſt-day 1676. acco2d- 
ing to the fozm of the Condition. That he retained the ſaid 
Sum of 300 J. fo? the uſe of the ſaid Anne _ till — 
2zaintt 


TD: B T upon a Bond of 600 1. dat. 19 Junii, 27 Car. 2. 
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Plaintiff ſhould ſettle a Joynture, which he hath not yet done. 
The Plaintiff demurs, becauſe the Defendant doth not plead 
payment of Jntereſt fo2: the ſaid-:300 1. after the firſt year ; 
aud it was adjudged fo2 the Plaintii by the whole Court, 
(except Scrogs Chief Juſtice who was abſent) foz, that upon 
the whole Condition it appears, that the intent of both Par⸗ 
ul — that Intereſt ſhould be paid fo2 the 300 l. fo2 theſe 

alons, | 7 
1. By the Pyzeamble of the Condition, it appears that 
5001. was to be the Marriage Poztion of Anne, and that 
the Plaintiff was to have it without reſpea to the making of a 
Jopnture. - 

2. The wozds are, That the Oefendant ſhall pay due Jn- 
tereſt to the 300 l. yearly, and every year, which muſt neceC- 
ſarily extend beyond one year. 

3. The Paincipal was to be retained till ſettlement, which 
implies that he was to pap Jntereſt : Foz Pyincipal and 
Intereſt are Relatives, 


Lambert & Olliot verſus Beſſey. Error. C. B. 
Paſch. 31 Car. 2. Rot. 382. Norff. 5; 


Reſpaſs and Falſe Jmpziſonment. The Plaintiff de. , 2 . 
clares, that the Defendants Lambert and Olliot ſimul „ 2. 

cum Bowles, Ringall, Barloe and Woodcroft, 1 April, 29 Car. a. 
vi & armis did take and impuſon the Plaintiff Beſſey, and 
bim did evil intreat at Worſtead, and ſo in Pꝛiſon did him 
from thence to Ayleſham lead, and there fo2 the ſpace of 
thee weeks did detain, till he paſo them 7 s. 4 d. Et alia 
enormia, &c. ad damnum 100 l. The Defendant Lambert 
pleads Not Guilty, and after Jflue joyned, the Plaintiff en- 
ters a Nolle proſequi ag to Lambert. The Defendant Ollior, 
as to all but the Jmpziſonment pleads Not Guilty 3 and as 
to the Jmpaiſonment at Ayleſham fo2 thzee weeks, he ſays, 
that 12 Febr. in Hillary-Term, 28 and 29 Car. 2. there iſſued 
out a Trit of Non-omittas out of the Court of C. B. againſf 
one Stephen Green, and againſt the Plaintiff, and one Thomas 
Palmer at the Suit of Sir John Hobart Baronet, direded 
to the Sheriff of Norfolk, by which ſaid TUlrit che King com- 
manded the laid Sheriff that he ould take the ſaid Parties 
and have their Bodies at Weſtminſter before the Juſtices of 
C. B. Menſe Paſch. then next following, to anſwer the = 
r 


— 
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Sir John Hobart in a Plea of Treſpaſs quare clauſum fregit, 
and of Debt of 200 J. which ſaid TUrtit the laid Sir John Ho- 
bart, 28 March, 29 Car. 2. delivered to the then Sheriff of 
Norfolk to be executed, by virtue whereof, and to the intent 
the ſaid Crit might be executed, the ſaid Sheriff made a 
Warrant to the Bailiff of the Liberty of the Ouke of Nor- 
folk in the ſald County, who then had, and yet hath Execu⸗ 
tion of all Writs within the ſaid Liberty, and return thereof, 
Infra quam executio iſtius brevis totaliter reſtabat faciend. pro 
eo quod nulla alia executio inde alibi extra libertat. pred. infra 
ballivam ſuam fieri potuit, which ſaid TUarrant the ſaid Sir 
John Hobart delivered to Arthur Onſlow Eſq; then Batliff 
of the ſaid Liberty 28 March, 29 Car. 2. tobe executed, by 
virtue whereof, the ſaid Arthur Onſlow made a Warrant the 
ſame day to the ſaid William Woodcroft and Samuel Bowles 
his Deputy, Bailiſſs, to take the ſaid Beſſey, &c. by virtue 
whereof the laid Woodcroft and Bowles, 1 April, 29 Car. 2. 
took the ſaid Beſſey and carried him to Aylelham, and delivered 
him over to the ſaid Simon Olliot then Keeper of the Paiſon 
of the Bailiff of the Liberty afozeſaid, at Ayleſham afozeſatd, 
by virtue whereof the (aid Defendant took him the ſaid Beſſey 
and detained him by the ſpace afozeſatd, prout ei bene licuit, 
quæ fuit eadem impriſonamenta, &c. Et hoc, &c. unde, &c. 
The Plaintiff replies, that the Defendant Olliot fmpaiſoned 
bim de injuria ſua propria, Abſque hoc that the ſain Wood- 
croft and Bowles did take the Plaintiff within the ſaid Liberty 
of the ſaid Duke of Norfolk. The Defendant demurs, and 
ſhews fo2 cauſe, that the Plaintiff traverſes a Matter not 
traverſable ; and Judgment was given in the Common Pleas 
fo2 the Plaintiff, and Damages 100 l. and the Defendant 
bzought a Tlrit of Erro; and J conceive Judgment ought to 
be affirmed. 

1. Jn all Civil Acts the Law doth not ſo much regard the in- 
tent of the Acto2, as the Loſs and Damage of the Party ſuffer- 
ing; and therefoze Mich 6 E.4.7.a.pl.18.Treſpaſs quare vi & armis 
clauſum fregit, & herbam ſuam pedibus conculcando conſumpſit 
in fir Acres. The Defendant pleads, that he hath an Acre 
lying next the ſaid ſix Acres, and upon it a Hedge of Thozns, 
and he cut the Thoms, and thep ipſo invico fell upon the 
Plaintiffs Land, and the Defendant took them off as (oon as 
he could, which is the ſame Treſpaſs ; and the Plaintiff de- 
murred, and adjudged fo2 the Plaintiff; fo2 though a Man 
doth a lawful thing, yet if any Damage do thereby befal 
another he ſhall anſwer it, if he could have avoided it. As if 
a 


— — 
—— — 
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a Man lop a Tree, and the Bows fall upon another ipſo 
invito, yet an Action lies. If a Man ſhoot at Buts, and 
hurt another unawares, an Action ues. J hade Land thzongh 
which a River runs to your Mill, and J top the Sallows 
growing upon the River ſide, which accidentally ſtop the 
Mater, (0 as your Mill is hindzed, an Action lies. It J am 
building my own Houſe, and a piece of Timber falls on my 
Neighbours Houſe and meals part of it, an Action lies. Jf 
a Man aſſault me, and J lift up my Staff to defend my ſelf, 
and in lifting it up hit another, an Action lies by that Perſon, 
and pet J did a lawful thing. And the reaſon of all theſe 
Caſes is, becauſe he that is damaged ought to be recompen- 
ced. But otherwiſe it is in Criminal Caſes, fo2 there, Aus 
non facit reum niſi mens fit rea. 

Mich. 23 Car. 1. B. R. Stile 72. Guilbert verſus Stone. Treſ- 
paſs fo2 entring his Cloſe, and taking away his Hoꝛſe. The 
Defendant pleads, That he koz fear of his Life by thꝛeats of 
twelve Men, went into the Plaintiffs Houſe and took the 
Pozſe. The Plaintiff demurred, and adjudged fo2 the Plain⸗ 11 
tiff, becauſe Threats could not ercuſe rhe Defendant, and | 
wake ſatisfaction to the Plaintiff. 

Hob. 134. Weaver verſus Ward. Treſpaſs of Aﬀault and 
Battery. The Defendant pleads, that he was a trained 
Souldier in London, and he and the Plaintiff were skirmiſhing 
with their Company, and the Defendant with his Musket 
caſualiter, & per infortunium & contra voluntatem ſuam in 
diſcharging of his Sun hurt the Plaintiff; and reſolved no 
good Plea. So here, though the Defendant knew not of the 
wongful taking of the Platntiff, yet that will not make any 
recompence foz the wzong the Plaintiff hath ſuſtained. 

2. The Defendant here ſuffers no wong but by his own 
act and will, foz he was not compellable to be Gaoler. And 
when a Man takes an Office, tis preſumed he knows of all 
the Conveniences and Jnconveniences which attend it. And 
kn is, as in all other Contracts, he muſt take the Bad with 
the Good, | 

3. As the Gaols of the Counties are incident to the Office 
of the Sheriff, 4 Co. 34. a. So the Gaols of Liberties are inct- 
dent to the Lozd of the Liberty, And the Gaoler is but Ser- 
vant to him as the Gaoler of the County Gaol is to the Sheriff, 
and conſequently they underſtand one another, and are p2ivy 


— each others das relating to the Pziſoners in preſumption of 
aw. 
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Object. By this way a ſubſequent Sheriff map be anſwerable 
{02 the to2t of his Pꝛedeceſſoz. 

Reſp. So he muſt, as it hath been reſolved, fo2 the Rea- 
ſon befoze alledged. 

2 Cro. 379. Wythers verſus Henley. Treſpaſs and Falſe 
Impꝛiſonment, and detaining him foz a Month. The Defen- 
vant juſtifies by virtue of a Proceſs out of the Erchequer, df 
rected to the Defendants Pꝛedeceſſoz, who took him by it, 
and alſo by virtue of a Latitat; and ſo the Plaintiff was de- 
livered over to the Defendant. The Plaintiff replies as to 
the Erchequer Proceſs, there was a Superſedeas, and that the 
Pꝛedeceſſoꝛ detained him after the Superſedeas delivered 3 and 
as to the Latitat, that the Plaintiff in that Anion odered the 
Defendants Ptedeceſſo2 to diſcharge the now Plaintiff, And 
upon this Plea the Defendant demurred 3 and adjudged fo2 
the Platntiff, becauſe this detatning by the now Defendant is 
quali a new taking. And the ſubſequent Sheriff is bound to 
take Conuſans of the Acts of his Pꝛedeceſſoꝛ. And tis uſual 
-— Caſes fo2 one Man to anſwer fo2 the Aas of an- 
other. 

5 Co. 100. b. Penruddocks Caſe. Quod permittat againſt a 
Feoffee (02 a Nuſans ereded by his Feoffo?. 

2 Cro. 373. Rippon verſus Bowles, 1 Roll Rep. 222. It J 
have a (lay over the Land of J. S. who ſfopt it, and then 
let it to J. D. fo years, J may have an Action againſt the 


Leſſee, and notice is not material, 3 Cro. 918. Prince verſus 
Allington. 


4. The Jnconvenience which would otherwiſe fall out; fo 
the Defendant ſhould be thus impaiſoned, and have no Re- 
medy fo2 the Cirong, fo2 the Batliff may be dead, oz the 
Arreſt might be by a Deputy, 02 Perſon inſolvent ; and. no 
Jnconvenience on the ather ſide, kor he may take Secutity 


that he ſhall be charged with no Puloners but what ſhall he 
legally committed. 6 


. Hinch- 
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Hinchcliffe and a great many others againſt the Lady 
Beaumond. Ebor, 


DE Lady Beamount Libels in the Eccleſiaſtical Court 
of the Arch-biſhop of York againſt Hincheliffe, and a 
very great many others named in a Schedule alfixen to the 
ſafd Libel, and derives her Title to the Tithes of Criglinton, a 
Uill within the Pariſh ol Sandal, under a G2ant from the Crown 
of the Appꝛopziation of Sandal magna. The Jnhabitants pzap 
a Pꝛohibitton, and join in a Suggeſtion of a Modus, to pay foz 
all Tithe pay 16 s. 6 d. and ſo much fo2 a Cow, and ſo much 
fo2 a Calf, to the Uicar of Sandal magna; and it appearing 
plainly that the Plaintiff in the Ecclefiaſtical'Court ought to 
be pꝛahibited, the great queſtion was, Whether they may have 
one TUrit of Pꝛohibition, o2 whether they ought to ſever, and 
have ſeveral Writs? And upon examination of the Caſes of 
Yelverton 128. Burges and Dixon verſus Aſhton. Noy 131. 
1 Leon. 286. pl. 388. Sir Guilbert Gerard verſus Shering. 
Owea 13. Bartues Caſe, and 106. Worſeley verſus Charnocke, 
and 3 Cro. 472. the Caſe of an Audita Querela, Te reſolved 
the Parties ſhould bzing ſeveral TTIrits 3 fo2 ſo had been the 
courſe of this Court foymerly, and therefozw we would not 
alter it, though ſome of the Judges of the Common Pleas 
(with whom my Bꝛother Dolben had diſcourſed, as he ſald) 
ſaid, We might grant one TUrit fo2 all. X 


John Wilſon verſus Dyſon, Kipping and Dave- 
nant. Midd. 


Jectment of the Demiſe of Francis Kipping. Upon Not 
Guilty pleaded,a Special UAerdic find that Francis Kipping 
Father of Kipping Lefſo2 of the Plaintiff, had Iſſue the ſaid 
Francis Kippivg, Thomas one of the Defendants, Gerard, Ann, 
Suſan, and Elizabeth, and made his Mill in theſe woꝛds. 

I give my Wife all that Meſſuage called the White Hart, to- 
gether with four Acres of Land called Aplands, in the Pariſh 
of Tottenham, &cc. She out of the Rents and Profits thereof, 
breeding and educating all my Children, Item, I give to my 
third Son, Gerard Kipping, after my Wifes deceaſe, all — 
— Tit ai 


4.26 


—— 
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ſaid Premiſes, to him and his Heirs for ever. Mꝛovided al. 
ways, and upon condition, That my ſaid Son Gerard ſhall pay 
unto my Daughter Elizabeth 100 l. within fix months after my 
Wifes death, and his Age of twenty one years; and for de- 
fault of payment thereof, accordingly, I give the ſaid Pre- 
miſes to my ſaid Daughter Elizabeth, and her Heirs. And far- 
ther, my will and meaning is, That if my ſaid Son Gerard 
happen to die without Iſſue, my Daughter Elizabeths 100 l. 
being firſt paid, then the Remainder of his Eſtate to be di- 
vided amongſt my Sons and Daughters, and the Survivors of 
them. And laſtly, I make my ſaid Wife Executrix, to whom 
I give all the reſidue of my Eſtate, my Debts and Legacies 
being firſt paid, defiring her to be careful in bringing up my 
Children. | 


Suſan the Aike immedlatelp after the death of the De- 
viſo2 entred, and enjoyed the Pzemiſes during her Life, and 
educated and maintained the Childzen accozding to the ſaid 
All. 

Afterwards the ſaid Suſan, and Ann one of the Daughters 
died without Tue. | 

Gerard after the death of his Bother entred, and had Jfſue 
Francis Kipping his onlp San, and no other Jſſue, and died 
ſeiſed befoze his Age of twenty one years. 

Francis the Son of Gerard died befoze the ſaid Gerard could 
bave attained ta the Age of twenty one years without Jflue. 

Charles Dyſon one of the Defendants, in the Life of the 
ſaid Gerard, married Suſan one of the Daughters of the ſaid 
Francis and Suſan; and William Davenant married Elizabeth 
afozeſatd. 

The 100 |. bequeathed to the ſaid Elizabeth was not paid 
to the ſaid William and Elizabeth, oz either of them by the 
ſaid Gerard in his Lifte-time, oz by the ſaid Francis his only 
Son. 

The ſaid Francis Kipping Lefſo2 of the Plaintiff, and Charles 
Dyſon in the right of his Wife, and Thomas Kipping after the 
death as well of the laid Gerard, as of the (aid Francis only Son 
of the ſaid Gerard, and befoge the (aſp Gerard could habe at- 
tained ts his of twenty one years, if he had lived, did 
equally pay the ſaid 100 l. to the (ain William and Elizabeth, 
viz. each of them an equal pzopoztfon, and that thereupon the 
ſaid Charles Dyfon entred in right of his faid Wife, 

Thomas Kipping and William Davenant in right of his ſaid 
Mike entred into the ſatd three parts. 


Francis 
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Francis Kipping Lefſo2 of the Plaintiff is Heir of the ſaid 
Gerard, and of his ſaid only Son Francis, and that after pay- 
ment and entry laſt mentioned, he in and upon the Poſſeſ- 
ſion of the ſaty Charles Dyſon, Thomas Kipping and William 
Davenant did enter, and demiſed to the Plaintiff, upon whoſe 
Poſſeſſion the Defendants entred; and after ſeveral Argu- 
ments at the Bar, it was adjudged fo2 the Defendant ; foz 
that Gerard had but an Eſtate Tail, and by the wozds, If my 
ſaid Son Gerard happen to die without Iflue, my Daughter 
Elizabeths 100 l. being firſt paid, then the Remainder of his 
Eſtate to be divided amongſt my Sons and Daughters, and the 
Survivors of them, the Teſtato2 intended that all his Eſtate 
in the Lands ſhould be divided amongſt his Sons and 
Daughters, taking out thereof only 100 l. ko; his Daughter 
Elizabeth, which ſhe ſhould have over and above her pꝛopoztion 
of the ſaid Lands. 


Brown verſ. Cutter. Ejectment. Special Verdict. Surry, 


Ohn Check had Jſſue four Sons, Humphry, Robert, An- 
thony and John, and 6 March 1589. 32 Eliz. made his 

ill in witing thus: 

Firit, I will that my Wife ſhall have and enjoy all my 
Houſes, ec. in Thames Ditton during her natural Life, if ſhe 
do not marry; but if ſhe do marry, then I will that my Son 
Humphry ſhall preſently after his Mothers Marriage enter and 
enjoy the ſaid Premiſes, to him and the Heirs Male of his Body, 
and for default of ſuch Iſſue, to my Son Robert, and the Heirs 
Male of his Body, with Remainders to his other Sons, and fo 
over to Strangers. 8a | 

21 October 1590. John Cheek the Teſtatoz dies, his CUife 
Iſabel enters, and 20 Auguſt 1597. dies. Humphry Cheek en- 
ters, and hath Jſſue two Sons, | viz. William his eldeſt, and 
Robert his ſecond, Leſſoꝛ of the Plaintiff; - 5 ' 

14 June 1632. Humphry died ſeiſed, and William entred, and 
became ſeiſed prout lex, and had Jfſue John, and Mary Wife 
of Benjamin Cutter the defendant. 

1 - September 1661. John died without Jſſue befoze his 
aryer. ; | 

18 June 1677. William Cheek died ſeiſed, Mary entred. 

July 1677. Robert Check Leſſoꝛ ot the Plaintiff entxed. 
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And Judgment was given fo2 the Plaintiff; and our Opini⸗ 
ons were delivered by my Bzother Jones. The Reaſons of 
my Opinion were as follow. 

1. The intention of the Deviſoz being the Pole Star that 
ought to guide the Judges in the Expoſition of all Tells, tis 
neceſſary to conſider, what Eſtate the Teſtatoz intended fo; 
his Wife by this Will. And J am of Opinion, that he in: 
tended her an Eſtate. only durante viduitate, which the Low 
Coke ſaps, Co. Lit. 42. a. is in Judgment of Law an Eſtate 
fo Life determinable, and in pleading the Gzantee ſhall ſay, 
that by virtue thereof he was ſeiſed fox Alke, u et an 
pꝛemiled, the queſtion will be, Whether the CUil an 
Eſtate durante viduitate? The wozds whereof ark, I will 
that my Wife ſhall have and enjoy all my Houſes, Lands, &. 
during ber natural Life, if ſhe do not Marry; and I do conceive 
they are ſo much and no moꝛe; Foꝛ what is an Eſtate during 
TUidowhood, but an Eſtate to continue till ſhe doth Marry? 
And ſuch an Eſtate is not tied up to the woꝛds, durante vidui- 
tate, as Exchange, Warranty, Frankmarriage, Frankalmoign, 
&c. but any deſcription thereof wilt (atisfie ; which being lo, 
then the wozds, But if the do Marry after my death, is no moge 
than, in cafe the Eſtate ſhall determine, then I will that my 
Son Humphry ſnall preſently enter, ec. by which it is moſt plain, 
that here is no Contingent Remainder, but an Eſtate veſten 
in Humphry to take effect in poſſeſſion- upon the Marriage oz 

2. That the intent of the Deviſoꝛ was fuch, appears by the 
Limitation ; fo} he intended that the Lands ſhould go to his 
Sons, and their Iſſues Pale, and not to the Females, which 
would not be, if this Gould be a Contingent Remainder ; 
and ſuch intention hath been in al Ages regarded, in eſfeem- 
ing of Jſſue Bale, 1 Reg. 21. 21. Interficiam de Achab mingen- 
tem ad parictes, Phowd, 305. Now this intention would not 
be attained without much impaobabitity.. 1. Becauſe of the 
Age of the (life, £02 ſhe had faur Sons at the time of making 
this CUi{fll, and her great Gzandlon was bozn within leſs than 
foꝛty years afterwards, as appeaes by the Kecozd, and ſo ſhe 
couly not be very young, and conſequently not inclinable ta 
marry. 2. By her Warriage ſhe would loſe this Eſtate, 
which fo2 ought. appears. by the Recozd, was all her ſubſiſtence, 
both which were ſufficient reſtraints of her marrying again, 
without which the Teſtatoꝛs intent would not be completed, 

Object. It bath been objected, That the meaning of the Te- 
ſtatoꝛ could not have been expreſſed moze plainly koꝛ a Con- 
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tingent Remainder, that Humphry ſhould have a Fee-ſimple if 
his Wiife did not Marry. 

Reſp. It might have been much moze plainly exp2eſſed, to 
have (aid, If (he do not Marry, living Humphry, Then, &c. as 
Pell and Browns Caſe was, 02 by a more large veſctiption of 
all the Circumſtances of his Intention. 

Object. By this Conſtruction the eldeſt Son would have leſs 
Power of his Eſtate than the younger, if his Mother had ſur- 
vived him, becauſe he could not have made an Eſtate in Fee 
by a Recoverp. 

Reſp. That diſability ariſes not from the Eſtate given, but 
from the Collateral Accident of the Mothers ſurviving, and fo 
it is in all veſted Remainders where is a Tenant fo? Life in be⸗ 
ing; and here the Mother might have ſurvived all the Re- 
mainders. 

As fo2 Authozities, though they cannot be expected in Caſe 
of a Tlill to be very direc, yet to me theſe ſeem pꝛetty appoſite, 
VIZ, 

Moor 486. pl. 686. Holcrofts Caſe, Sir John Holcroft ſeiſed 
in Fee, covenants to levy a Fine to the uſe of himſelf fo2 Life, 
the Remainder to his Son Str John fo; Life, until he attempt 
to alien, and then to Hamlet Holcroft, during the Life of Sir 
John, Jun. the Remainder to Sir John the poungers, firſt, ſe- 
cons. third and fourth Sans ſucceſſively, and the Heirs Bale 
of their reſpective Bodies, the Kemainder to the ſaid Hamlet 
in Tall Pale. Sir John, Sen. dies, Sir John, jun. had oniy 
one Son, who dies, and then Sir John the younger dies. 
Reſolved, 1. That Hamlet had an Eſtate in Remainder pze⸗ 
ently. 2. Though Six John the younger had but one Son, 
vet; the Reminder in Tai veſted in poſſeſſion in Hamlet after 
the death ot the faid Sir John the younger without Iſſue. 

2 Cro. 696. Jones 56. Foy verſus Hinde. Martin Keilway 
ſeiſed in Fee, gives his Lands after his death without. Mus 
Male, to Henry Keihway in Tail Male, until: bei n then mike 
ant As ta alter! 02! difcoatinue this Efftate Tail, and then 1 
Fbomas Keilway and the Heies Male of his Body, wtthiſebetab 
Remainders auen. The Deviſo2 nes withoug Tifue, | Henry 
ters, Thomas dies leabing Tine Richard, Heory levies a Fine, 
Richard enters. Jt was objected, that Richard could not en 
ter, becauſe the Remainder deviſed to his Father was contin- 
gent, viz. to ariſe upon Henrys alteration of the Eſtate, and 
not bekoꝛe, and then Thomas dying befoze the Contingent hap- 
pened, the Remainder could not veſt. But reſolved, The 
Remainder to Thomas was not contingent, but an * 
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Deviſe, becauſe, ſhould it be contingent, the Deviſozs intent 
would be deſtroyed, which was that every one in Remainder, 
ſucceſſively, ſhould enjoy the Land; and ſo in the Caſe at Bar; 
and Judgment was given by the whole Court, except Scrogs 
Chief Juſtice, who was abſent, and late not at any time this 
whole Term. 


Memorand. 12 February, being the laſt day of this Term, Sir 
Creſwel Levins Attorny General, was made Serjeant, and gave 
Rings, Cujus inſcriptio fuit, Regi ſervire, Jura ſervare. He kept 
his Feaſt in the Hall of Serjeants-Inz in Chancery-Lane, where 
was no Noble-man but the Lord Privy Seal, Earl of Angleſey. 
His Coif was put on, and he counted in the Treaſury of the 
Common Pleas, ſo ſoon as he was ſworn at the Chancery- Bar; 
and the Lord Chief juſtice North ſent to the Judges of B. R. 
to be preſent, but our Buſineſs would not permit us. 


 Memorand. 23 March, Sir Richard Weſton Knight, puiſne 
Baron of the Exchequer, died at his Houſe in Chancery: Lane. 


Berning verſus Follat. Mida. 


EBT upon an Obligation, conditioned to pay Mony 
upon the Plaintiffs delivering over to the Defendant 


tome Receipts which would effec infallible Cures of the Pox, 
and other Diſeaſes. The Defendant pleads, that the Plain- 
tiff did not deliver over the ſaid Receipts, which — 
to? 


the Plaintiff'; and then an Exception was ſtarted, That 
Action is bzought in Middleſex, and the Bond it iſelf, as 
pears upon the Recozd, is dated in London. And Coke 
Littleton 6. a. The putting of a place fo; the date of the Deep 
ts.diſadvantagious to the Feoffee; fo being in general, he map 
altevge the Deed to be made where de will z by which is to be 
calleded, That it the place be added, he cannot allevge it to 
bei made in anp other place than where it is alledged. Et ad- 
jomatur. Vide Bro. Debt 46. Faits 95. Obligation 97. 48 E 3. 
2 0 + 1, | F | '2 4 


Demurrer was ruled naught, and Judgment ſeemed to be 
4 
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Johnſon verſus Taylor. 


RROR tn Boſton to teberſe a Judgment given there 
upon a Scire facias grounded upon a Recognizance en- 
tred into by the Defennant, as Batt to one Townſend at 
the Suit of the Plaintiff, The Court of Boſton do certifie not 
only the Jungment upon the Scire facias, but alſo the pꝛincipal 
Judgment, and all P2oceevings therein; and reſolved good 
enough, becauſe if they ſhould certifie only the Judgment in 
the Scire facias it could not well be underſtood by this Court, 
becauſe in Jnferio2 Juriſdidions there are not ſeveral Rolls to 
enter the Judgment fo2 the Puncipal, and another fo the Scire 
facias, and another foz Batls ; but all Pꝛoceedings as well 
againſt Detendants as againſt the Bail are entred ( fo2 the 
moſt part) in a Book, and never entred at large, unleſs when 
a Mit of Erroꝛ is bꝛought, and then they make up an intire 
Reco, and not otherwiſe; and Judgment was affirmed. 


Memorandum, April 23. 1631. 33 Car. 2. Sir Thomas Street 
Knight, Serjeant at Law was ſworn one of the Barons of the 
Excheqner in the place of Sir Richard 'FVeftox deceaſed, and Sir 
Robert VYright Knight, Serjeant at Law was ſworn Chief Juſtice 
of Glamorgan Circuit in South Valet, in the place of Serjeanc 


Street. 


Mandamus was direued to William Stephens Gent. Maloꝛ 

A of the Burgh of Saltaſn in the County of Cornwal ta 
ſwear Mathew Veal into the Place and Office of Bapoz of the 
ſaid Burgh being duly eleged, Ret. die ſabbati prox. poſt men- 
ſem Michaelis. The ſaid Stephens returns thus, viz. Quod 
ante adventum hujus brevis mihi direct. necnon ante emana- 
tionem ejuſdem brevis ſcilicet, 29 September 32 Car. 2. Ego 
præd. Williemus Stephens a loco & officio Majoris Burgi de Sal- 
caſh in Com. Cornub. pred. amotus ful Et quidam _ 
il- 


2 Cor. nos. 
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Willoughby Gen. exiſten. un. Aldermannor & liberorum Burgenſ. 
Burgi præd. eodem 29 die Septemb. anno ſupradicto in loco & 
officio Majoris Burgi de Saltaſh in Com. pred. elect. conſtitutus 
admiſſ. & jurat. fuit. Ac deinceps hucuſqʒ fuit & adhuc eſt Maior 
Burgi præd. & ratione officii ſui a tempore conſtitutionis & ad- 
miſſionis ſuæ præd. ad officium illud hucuſq; habuiſſet & modo 
habet in cuſtodia ſua commune ſigillum Burgi de Saltaſh præd. 
ratione cujus ego præd. Willielmus Stephens ipſum præd. Ma- 
theum Veal ſecundum exigentiam brevis præd. jurare ſeu ad- 
mittere non potui. And reſolved by the whole Court that this 
Return is inſufficient, becauſe it doth not anſwer the Giſt 
of the UAUrit ; fo2 by ſuch a Return any Officer may be kept 
out, fo2 the party may pꝛocure another to be choſen befoze the 
party elected can pꝛocure a UUrit 3 and therefoze the Defen- 
dant ought to have returned, that Veal was never elected, and 
ſo Veal might have had an Action fo2 his falſe Return; and 
ſo the Court awarded a new ({rit to Stephens to (wear, and 
admit the ald Veal. 


By the Act of 13 and 14 Car. 2, cap. 2. concerning 
the repairing the High ⸗ ways about London and Weſtminſter, 
which is now expired. Jt was enacted, Seck. 11. In caſe any 
Perſon ſhall propoſe to carry away the Aſhes, Dirt, and other 
Filth, for all or any of the Places aforeſaid, at leſs Rates than 
the yearly Raker or Undertaker can or will perform the fame, 
the ſaid Commiſſioners ſhall have power, and are hereby au- 
thorized to contract with ſuch Perſon, and for ſuch Term as 
they (hall think fit; The ſaid Commiſſioners by Deed Poll 
under their Hands and Seals did diſpoſe to Windſor Sandys 
Eſqz the Implopment ok Kaker, 92 General undertaker, fo? 
cleanſing of the Streets, Lanes and other open Paſſages of 
each Nlard and Diviſion within the Pariſh of St. Giles in the 
Fields, and St. Martins in the Fields in Middleſex fo? the Term 
of twenty one years, of which Term eleven years being er⸗ 
pired, Windſor Sandys died, and his Jntereſt veſted in his 
Wife, who not being able to manage the ſald Jmployment, 
invited Thomas Row Eſq; to take it from her, and to buy out 
her Intereſt, which he refuſed to do, without the conſent of 
the ſald Pariſhes, and thereupon he addzeſſed himſelf to them, 
and acquainted the Jnhabitants of the ſaid Pariſh of St. Giles 
in the Fields with it at a general Ueſtry, ( whereof Whitcomb 
was one) who unanimouſly aſſented to Rowes perfecting an 
Agreement with the TUidow Sandys, and made an ©2der of 
Ceſtry fo2 continuance of ſuch their Agreement with oe ſaid 
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Row, as thep had befoze done with the laid Windſor Sandys, 
and thereupon Row bought the Widow Sandys ſtock of Holes 
aid Carts, to the value of 1000 1. and entred upon the Im⸗ 
-ployment, and afterwards Whitcomb pꝛocuted another Ueſtry 
in the laid Pariſh, and there obtained an Oꝛder contrary to the 
foꝛmer, viz. That Whitcomb ſhould have the Jmployment, 
and cauſed the Yony raiſed by virtue of the Scavengers Rate 
to be ſtopped in the Scavengers Pands, and thereupon Row 
made Application to the Juſtices of the Peace at the Quarter- 
Seſſions, who o2dered a Reference to ſeven of them, who re- 
pozted to them as is befoze-mentioned, and the Court o2der- 
ed that the Monp ſhould be bzought to the Clerk of the Peace, 
and Row to p2oceed in the ſaid Implopment, and that the 
Mony be paid over to Row. Upon this Whi: comb obtained a 
Certiorari, and removed the Dwer into this Court, and upon 
opening of it, we were all of Opinion, That the Ower was 
not good in Law, becauſe the Juſtices of Peace have nothing 
to do with Contrags; but it ſeems pzobable, that the Con- 
trac aud Leaſe made by the Commiſſioners: at Scotland · yard 
was good to Sandys, and went to the (Ujdow, and by her 
might be transferred to Row; but we determined not that 
Point, but referred the Buſineſs to Six Robert Sawyer 
Knight, , Attomy General, ta end it, it be can, becauſe the 
way of. managing the cleanſing the Streets hy ſuch under⸗ 
taking hath been very convenient; and we underſtood that 
Whitcomb was a Man of ſmall Ability ta carry on an Jm- 
ployment-.of (a great Charge; and in the mean time the 


Omer to remain-unquaſhed, | 5 
ie Belen aths 


INTENT U n A627 77 31 
Ames Phorbes of. the City of Glouoeſter Gent. was indicted 
befgze,, the Juſtices ot Peace in this manner, Civic 
louet43 fl. Memorand quod ſad generalem Seſſion Pacis tent. 
apud Civit Gloue in Com ejuſdem Civit 13 die Januarii anno 
Regni Domini Car. 2. &c. 30. coram Johanne Wagſtaffe; Arm 
Duncomb Colcheſter +Mil' & e., Juſtie ipſius Domini Reyis ad 
Pacem in Com Civisrpræd conſeryand' necnon ad diyerf;'felon' 
tranſgr;, & alia malefacta in eadem Civitate perpet rat audiend 
& terminand' aſſign' per Sacramentum Franeici Singleton &c. 
bonorum & legalium hominum ad inquirend* pro dicto Do- 
mino Rege & pro corpore Com præd' jurat & onerat' præ- 
ſentat' exiſtit quod Jacobus Phorbes de Civit Glouc' Gen 
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1 die Januarii, 30 Cor. 2. apud Civit' Glouc' præd' fuit ætat 
ſexdecim annorum & amplius ac non acceſſit Anglice did not 
repair Eceleſiæ Parochiali de Sancta Maria de Cript* infra Civit' 
præd nec alicui alii Eccleſiz Capellæ aut uſuali loco Communis 
precation' nec ibidem fuit tempore Communis precationis ad alt- 
quod tempus infra ſpatium ſex menſium 1 ext unc 
prox ſequen' ſed abſtinuit ab eiſdem Anglice hath forborn the 
ſame per ſpacium præd' in malum aliorum exemplum contra Pa- 
cem dicti Domini Regis nunc Coronam & Dignitatem ſuas &c. 
necnon contra formam ſtatuti in hujuſmodi caſu nuper edit & 
proviſ. Et ſuper hoc facta hic in eadem Curia publica procla- 
matione pro Domino Rege ſecundum formam ſtaturi quod præd 
Jacobus Phorbes corpus ſuum redderet Vicecomitibus ejuſdem 
Civitat' ante prox generalem quarteral'ſeftion' tenend* p Civitat 
præd' Ante quam quidem general' quarter' ſeſſion ſcilicet 28 
die Aprilis cxiſten' prox' y ſeſſionꝰ tune tent* pro Civitate 
præd poſt proclamation' fic ut prefertur fact? præd' Jacobus Phor- 
bes corpus ſuum Vic Civit' przd' non reddidit nec comperuit ſe- 
cundum formam & effetum cujuſdam ſtatuti in ea parte edit 
& proviſ. ſed defalt' fecit unde idem Jacobus Phorbes eonvict 
eſt. | | | 

Upon this Conviction, Phorbes bzought a Crit of Erroz ; 
and although the Conviction was very vittous and erroneous, 
yet it being no Judgment a Crit of Erroz doth not lie there⸗ 
of; fo2 the Statute of 3 Jac. cap. + ſays, That after Pꝛoclama⸗ 
tion made, and upon every default recozdev, the ſame ſhall 
be as ſufficient a Conviction in Law of the ſafd Offence, as 
if upon the ſame Indictment a Trial by Uerdfct thereupon had 
pꝛoceeded and been found againſt him oz her and recozded; 
ſo that this is no Judgmeut, but the Statute gives Pꝛocels 
upon it fo2 the Foꝛteiture; and the Parties remedy is in the 
Exchequer to quaſh it here. The Faults in the Recozdd are, 
1. The Seſſion is held 13 January, 30 Car. 2. and the party 
is indicted at that Seffions fox not coming to Church from 
1 January, 30 Car. 2. fo? ſix months, which is all but thirteen 
days after the Seſſions held, and ſo impoſſible. 2. The In⸗ 
dia ment ig per ſacramentum bonorum & legalium hominum, 
but not Com præd' both which were held faults to have quaſht 
the Indiament, but not without firff conkozming, as that 
Statute ot 3 Jac. requires; and ſo Phorbes was left to have 
his remedy in the Exchequer. as 


Haddocks 
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Haddocks C aſe. 


Imothy Haddock bought a Mandamus directed to the 

Pajoz, Aldermen, Bailiffs and Citizens of the City of 
Carliſle to reſtoze him to the Place and Office of one of the 
Aldermen of the ſaid Ciry, who returns as follows, viz. 

That the City of Carliſle fs, and time out of mind hath been 
an ancient City, and that the Citizens of the City atfozeſatd fo2 
the time being, time out of mind until 21 July, 13 Car. 1. 
were incozpozated by the Name of Bajo? and Citizens of the 
City of Carliſle, and that always ts that time there were with- 
in the laid City twelve of the moſt {tufficient Citizens of the 
ſaid City fo2 the time being, who were named conſiliarii alias 
Aldermanni Civitatis przd', and out of which one yearly was 
duly choſen, and ſwozn in the Office of Majo of the ſat 
City fo2 one whole pear next following ſuch Eleaion, and far- 
ther, till one other of the twelve CTouncellozs, otherwiſe Al- 
dermen afo2eſaid, (ſhould be choſen and made, and ſwozn Majoꝛ; 
and that every one of the ſaid Councellozs alias Aldermen 
aſter that he ſhould be choſen and ſwom into the ſaid Dffice 
of Councelloz alias Alderman, ſhould continue therein during 
his Life, it he ſhauld ſo long well behave himſelf. 

That from time out of mind, till the ſald firſt day of July, 
13 Car. 1. there were, and uſed to be other thirty two 
good and ſufficient Citizens of the ſaid City e Gilda Merca- 
toria there choſen, which together with the (aid other eleven 
Councellozs alias Aldermen, not being Yajoz, were and uſed 
to = the Common Council of the Bajo and Citizens of the 
ſaid City. - | 

That King Charles the Firſt by his Letters Patents under 
the Gzeat Seal of England, dated at Canterbury, 2 1 July 13 Car. 1. 
div will, oꝛdain, conſtitute and grant, that the ſaid City 
from thencefo2th ſhould be a City of it ſelf, and that the ſame 
ſhould be from thencefozth incopozated by the Name of Majoꝛ, 
Aldermen, Batlifſs and Citizens of the ſaid City of Carliſle. 

That from thencefozward fo2 ever there (ſhould be within the 
ſaid City, one of the Aldermen fo2 the time being, who ſhoula 
be named Majoꝛ of the (atd City, and eleven beſides the ſaid 
Majoꝛ, who ſhould be called Aldermen, and two others of the 
ſaid City, which ſhoulv ve called Bailifis,two other diſcreet Men 
to be choſen, who ſhould be called Cozoners of the ſaid City, 
and four and twenty other Men which ſhould be called Capitales 
Cives of the (aid City, and _ of the Common Council, 
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and ſhould be aiding the ſald Majo2, Aldermen and Bailitts ko; 
the time being. 

That the laid Majoꝛ, aldermen, Bailiffs, and 24 Capitales Ci- 
ves, oz the greater part of them, whereof the Majoꝛ to be one, up- 
on Publick Summons by the fatd Pajoꝛ to be made, ſhould in the 
Guildhall have Power to make Dwers and By-Laws fo2 the 
good Government of the City, and to habe al! Amerciaments and 
Foxfeitures thereby ariſing fo2 their own ule; and the King 
appoints Richard Barewiſe Eſq; to be the firſt Bajoz, to con- 
tinue ſo till Mynday next after Michaelmas-day following, and 
from thence till another out of the ſaid eleven Aldermen 
ſhould be choſen, if he ſhould fo long live; and the King 
likewiſe appoints eleven others by*J2ame to be Aldermen, to 
continue in the (aid Office during their natural Lives, unleſs 
in the mean time fo2 til Government, oz koz any reaſonable 
cauſe by the Pajoz, Aldermen, Batliffs, and Capitales Cives 
fo2 the time being, 02 the greater part of them, whereof the 
Majoz to be one, he ſhould be amoved. Pe alſo appointed 
two Bailiffs by Mame to continue till Munday next after 
Michaelmas, and from thence till others ſhould be choſen, if 
they ſhould ſo long live, unleſs in the mean time they ſhoulda 
be amoved fo? ill Soverment, oz any other reaſonable cauſe. 
Jn like manner he appointed two Cozoners by name, any 
alſo twenty four Common Councel Men to continue ſo du⸗ 
ring their natural Lives, unlels amoved fo2 ill Government, 
02 fo? any other reaſonable cauſe by the Bajo2, Aldermen and 
chief Citizens, 02 the greater part of them. 

That the Majo, Aldermen, and twenty four Capitales Cives, 
02 the greater part ok them, without the aſſiſtance oz help 
of other Citizens might every pear on Munday next after 
Michaelmas-day in the Guildhall, chuſe one of the ſafd Alder: 
men to be Yajo2 of the laid City; and if the number of the 
chooſers ſhall be equal, then the Majoꝛ to have a double Clofce. 
Chat the Wajo2 ſo choſen ſhall be ſwozn befoze his Pꝛede⸗ 
ceſſoz, if living, and if dead, befoze the Aldermen, oz greater 
part of them in the pzeſence of the Aldermen, Bailiffs, and 
twenty four, oꝛ (0 Aue of them as ſhall be p2eſent. 
That after he ſhaft be ſo ſwozn, he ſhall continue a year, oz 
until another ſhall be choſen and \wom in his Place. 

That the ſaid Yajoz, Aldermen, Bailiffs, and twenty four 
(all on Manday next after Michaelmas-day chooſe two Bailiffs 
yearly our of the Citizens, who ſhall be ſwozn befoze the Bajoz, 
and other Aldermen, and 24, and ſhall hold their Places a 
year,and until others ſhall be choſen and (wozn into their Places. 


That 
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That if the Bajo? ſhall die within the pear, then the Aldermen, 
Batliffs, and twenty four, 02 the greater part of them ſhall 
chooſe one of the Aldermen to be Majo, and ſhall continue ſo 
fo2 the reſidue of the year, and till another ſhall be choſen, to 
be (wo2n befoze two Aldermen; and if any of the (aid Alder- 
men fo? the time being ſhall die, then the Majo and ſurviving 
Aldermen, 02 the greater part of them ſhall chooſe others in 
their Places to be (wom befoze the Majoz to continue ſo du⸗ 
ring his life, 

That if the Bailifſs, o2 either of them ſhall die, oz be 
amoved within the year, then the Majoꝛ, Bailiffs, and twenty 
ſour, o2 the greater part of them ſhall chooſe another out of 
the Citizens of the ſald City to continue during the reſidue 
of the laid year ; and if any of the twenty four ſhall die, oz 
be amoved, then the MWajo2 and Aldermen, oz the greater part 
of them ſhall chooſe others de magis probis & diſcretis Civibus 
into his place. The King alſo granted that the ſaid Majoz, 
Aldermen, WBatliffs and Citizens ſhould have a Recozder, and 
named one to continue during the pleaſure of the Majoz, Al- 
dermen, &c. prout per Literas Patentes (inter alia) apparet. 

That from time out of mind, to the time of making the 
laid Letters Patents quilibet Conſiliarius alias Aldermannus Ci- 
vitat. przd. pro tempore exiſten, pro juſta & rationabili cauſa 
fuit amovibilis & amot. a loco & officio ſuo Conſiliarii alias Al- 
dermanni dictæ Civitat, per Majorem Conſiliarios alias Alderman- 
nos Civitat. prædictæ pro tempore exiſten. vel majorem partem 
eorum quorum Major pro tempore exiſtens fuit unus Et poſt 
confection. Literarum Patent. pred. quilibet Aldermannus ejuſ- 
dem Civitat. pro tempore exiſten. by the Majo; and Alder - 
men of the ſaid City fo2 the time being, oz the greater part 
of them, of which the Majoz was one ob juſtam & rationabi- 
lem cauſam ab officio ſuo Aldermanni Civitat. præd. amobil. & 
amor. fuit & eſſe conſue vit. 


That the ſaid Timothy Haddock 2 October 167 3. was choſe 


Alderman, and took his Dath well and faithfully to execute 
the ſaid Dffice to the effect following, viz. 

Quod adviſament. adjument. & conſenſus ipſtus Timothei 
forent per ipſum dat. & loquut. ad omnia tempora extunc ad 
& cum majori parte Majoris & Conſiliariorum Civit. præd. pro 
bona gubernatione & incremento boni publici ejuſdem non re- 
ſpicien. aliquod propr. lucrum vel queſtum pro ſeipſo vel ali- 
qua alia perſona in præjudicium opum Anglice of the Wealth, 
libertatis vel libettatum bonorum ordinum conſtitutionum vel 
conſuetudiuum ciuſdem Civitat. quodqz non detegeret 1 pate- 
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faceret Anglice diſcloſe or diſcover alicui perſonz vel perſonis ad 
aliquod tempus aliqua verba locutiones Anglice talks, Commu. 
nicationes vel Sermones mot. dict. vel audit. per ipſum vel ali- 
quos ſocios Conſiliarios ſuos aſſemblat. inſimul in aliquo loco ad 
conſulend. pro opibus Anglice the V Vealth vel bona gubernatione 
Civitat. pred. & condiſcenderet & agrearet ad omnes tales cauſas 
& materias quales Major & major pars ſocior. Conſiliar. dicti Ti- 
mothei — agrearent, ac etiam ad ulterius poteſtatem ſuppri- 
meret omnes tales pſonas quales conarentur facere aliquas factiones 
Anglice FaJions conſpirationes vel aliquam confuſionem Anglice 
diſorder contra bonam gubernationem & conſtitutionem dictæ 
Civitat'. 

That one Thomas Jackſon being Majoꝛ, 6 October, 31 Car. 1. 
a Common Council was held in the Guildhall of the City fo2 
the Election of a Majoz fo2 the year enſuing, at which the 
ſaid Haddock was preſent, who being then about to depart, 
the ſaid Bajoz (pake to him, and requeſted him not to de- 
part from the (atv Council befoze the Elcaion made, but 
ſhould attend the Eledion accoding to his Outy, and that the 
ſafd Haddock inſtantly, contemptuouſlp, and without any rea- 
ſonable cauſe departed from the ſaid Council, and afterwards 
the ſame day befoze the ſaid Election made came back again 
leading thither with him divers Perſons to the number of 
ſixty of the Jnferioz Citizens of the ſaid City, not having 
Uoices fn the ſaid Election, to diſturb the ſaid Election, and 
there did tumultuouſe, riotoſe & minariter require the ſaid 
Majoz, Aldermen, Bailiffs, and Capital Citizens then aſſem- 
bled, that he and the Perſons he bzought with him might to: 
gether with the laid Bajoz, Aldermen, Bailiffs, and Capital 
Citizens ſo aſſembled as afozeſaid, chooſe a Majoz, con: 
trary to the fozm and effect of the ſafd Letters Patents, ſay- 
ing, and with a great noiſe, clamouring and alledging the 
ſaid Letters Patents concerning the Eleaion afozeſaid, to 
be void, to the great terro2 of the laid Majoz, Aldermen, 
Bailiffs, and Capital Citizens ſo aſſembled as afozeſaid ; 
and the ſaid Timothy Haddock, and all other the Perſons 
afo2eſaid, and by him bzought with him at and by the inſtiga⸗ 
tion and pzocurement of the ſald Timothy, then and there in 
the preſence of the ſaid Bajoz, Bailifis, and Capital Citizens 
fo2 the cauſe afozeſaid, aſſembled, did ſo diſturb the (aid Majo, 
Aldermen, Balliffs, and Capital Citizens with Thzeats, Com- 
plaints and Clamoꝛs, that they durſt not, no2 could not, p20- 
ceed in the ſaid Elenion foz the ſpace -of two hours; and 


therefoze afterwards, viz. 25 October then next following 
in 


- 
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this Special Return to ſave himſelf from contempt, and alſo 
harmleſs from being liable to an Action koz a falſe Return, viz. 


Quod cauſa five querela coram nobis nunc pendet iadeciſa 
inter Sidracum Simpſon Clericum Rectorem de Stoke- Newing- 
ton in Com. Midd. & Franciſcum Staunton Parochian, dictæ Pa- 
rochiæ & Guardian. per dictum Simpſon (ut aſſeruit) clectum 
ex una parte & Edwardum Carpenter & Thomam Terrey Gar- 
dianos per Parochianos dictæ Parochiz (ut aſſeruerunt) electos 
& alios Parochianos diaz Parochiz ex altera parte, in qua qui- 
dem cauſa differentiz Simpſon Rector allegavit ſe ſecundum Ca- 
nonem in ea parte edit. & proviſ. dictum Franciſcum Staunton 
elegiſſe in un, Gardianorum dictæ Parochiz quia ſe prefat. Re- 
ctorem & Parochianos prædictos diſſent. in electione Gardia- 
norum ejuſdem Parochiæ & Parochiani præd. allegarunt ſe ſe- 
cundum conſuetudinem * ejuſdem Parochie eligendi 
ambos Gardianos elegerunt dictum Edwardum Carpenter & 
Thomam Terry in Gardianos dictæ Eceleſiæ quam conſuetudi- 
nem dictus Rector negabat & deſuper dicti Parochiani in ſe 
ſuſceperunt ad proband. dictam conſuetudinem & deder. alle- 
gation. in ſcript. concept. quam nos admifimus Et teſtes fuiſſe per 
dictos Parochianos product. & jurat. ad proband, dictam conſue- 
tud. & tempus eis aſſignat. ad eand. proband. fed dictos Paro- 
chianos neglexiſſe examinare & non adhuc examinaſſe dictos te- 
ſtes & dictum Rectorem virtute Juramenti ſei negaſſe dictam 
conſuetudinem, fed quamprimum Parochian. probaverint dictam 
confuetudinem nos erimus prompti & parati ad pronunciand, 
pro jure diftorum Parochianorum Et nos inſuper humiliter 
certificamus unum e dictis Gardianis per dictos Gardian. elect. 
juramento oneravimus de fidelit. enequend. officium Gardian. 
dictæ Parochiæ. In cujus rei teſtimonium, &c. And we grant ⸗ 
ed a CUrit to ſwear Carpenter, becauſe the Eccleſiaſtical Court 
cannot try the Cuſtom of chooſing the Churchwardens, as is 
alledged, 2 Roll Abr. 287. F. pl. 51. Shirley verſus Brown, 


Englefield and Smiths Caſe. 


| [dd. Berks ſſ. Alias ſcilicet die Lunæ proxim' , poſt 
| Craſtinum Aſcentianis Domini ult. præterit. coram Do- 
mino Rege apud Weſtm. per ſacrament um 12 Jur. proborum 
& legalium hominum Com. pred, qui adtunc & ibidem ju- 
rat. & onerat. exiſt. ad inquirend. pro! dicto Domino Rege & 
corpore Com. pred. præſentat. extitit quod Richardus _ 
Miles 
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Miles & Valentin. Crome Arm. Juſtic. Domini Regis nunc ad 
pacem ſuam in & pro Com. Berks conſervand. aſſign. virtute 
Commiſſionis dicti Domini Regis ſub magno ſigillo ſuo Angliæ 
eis direct. ad requirend. & recipiend. ſacramentum Primaciz 
communiter vocat. the Oath of Supremacy in quodam Statut. fact. 
in anno primo Elizabethz nuper Reginæ Angl. inactitht. & ſpe- 
cificat. de omnibus & ſingulis ſubditis dicti Domini Regis Ro- 
manæ ſupetſtitionis ſectatoribus five talit. reputat. 8 die Febr. 
anno 31 Car. 2. apud Reading in Com. præd. ſacramentum præd. 
Henrico Englefield de Englefield in Com. Berks præd. Arm. Fran- 
ciſco Perkins de Ufton in Com. præd. Arm. Richardo Perkins 
de Beenham in Com. præd. Gen. Nathaniel Smith de Woolhamp- 
ton in Com, Berks præd. Gen. & Willielmo Stone de Southcot 
in Com. præd. Yeoman exiſten. & quilibet corum exiſten. 
#tat. 16 annorum & amplius & ſubdit. dicti Domini Regis Ro- 
manæ ſuperſtitionis ſectatoribus exiſten. & tunc commoran. & 
euilibet eorum adtunc commoran. infra præd. Com. Berks ob- 
tulerunt & ſacramentum præd. præſtare & recipere requiſiver. 
Et quod Henricus Englefield Franciſcus Perkins Richardus Per- 
kins Nathaniel Smith & Willielmus Stone ſacramentum Primaciæ 
præd. communiter vocat. the Oath of Supremacy adtunc & ibidem 
præſtare & recipere penitus recuſaver. & quilibet eorum recu- 
ſavit in contempt. dicti Domini Regis nunc & legum ſuarum 
contra formam Statuti in hujuſmodi caſu edit. & proviſ. ac 
contra pacem dicti Domini Regis nunc Coron. & Dignitat. 
ſuas, &c. 

Per quod præcept. fuit Vic. quod non omitt. &c. quin Venire 
fac. eos ad reſpondend. &c. Et modo ſcilicet die veneris proxim. 
poſt Craſtinum Sanz Trin. iſto eodem Termino coram Domino 
Rege apud Weſtm. ven. præd. Henricus Englefield & Nathaniel 
Smith per Robertum Seylyard Attorn. ſuum Et habit. audit. 
indictament. præd. ſeparatim dicunt quod ipſi non ſunt inde cul- 
pabiles Et de hoc ſeparatim pon. ſe ſuper patriam Et Samuel 
Aſtry Arm. Coron. & Attornatus Domini in Cur. ipſius Regis 
coram ipſo Rege qui pro eodem Domino Rege in hae parte ſe- 
quitur ſcilicet, &c. Ideo præcept. eſt Vic. Berks quod Venire 
fac. coram dicto Domino Rege a die Sanctæ Trinitatis in tres 
ſeptimanas ubicunq; &c. 12 &c. de viſn. de Reading præd. per 
quos, &c. Et qui &c. ad recogn. &c. quia tam &c. Idem 
dies datus eſt tam przfat. Samueli Aſtry qui ſequitur &c. quam 
præd. Henrico Englefield & Nathanieli Smith, &c. Ad quas qui- 
dem tres ſeptimanas Sanctæ Trinitatis coram dicto Domino 
Rege apud Weſtm. ven. tam præfat. Samuel Aſtry Arm. qui ſe- 
quitur quam præd. Henricus Eagle field & Nathaniel Smith per 

LII Attorn. 
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Attorn. ſuum præd. Et Vic. Com. Berks — retorn. nomina 
12 Jur. quorum nul & c. And then a Diſtringas, and a Jury 
returned and impannelled find a Special Uerdic by Niſi prius 
in Berkſhire, to this effect, vir. X 
That the ſaid Sir Richard Harriſon and Valentine Croome 
by virtue of a Commiſſion under the Gzeat Seal of Eogland, 
dated 23 November, 30 Car. 2. and long befoze, and ever 
4 were, and pet are Juſtices of the [Peace of the County of 


That the King granted a Commiſſion dated 23 November, 
30 Car. 2. in hæc verba. Carolus Secundus, &c. omnibus & 
ſiagulis cuſtodibus pacis Com. noſtri Berks ſalutem Sciatis quod 
dedimus vobis & aliquibus duobus vel plur. veſtrum poteſta- 
tem & authoritatem requirendi & recipiendi ſacramentum com- 
muniter vocat. the Oath of Supremacy ſpeciſicat. in quodam ſtatuto 
x Elir. fact. Ac etiam ſacramentum vulgariter vocat. the Oath of 
Obedience ſpeciſicat. in quodam altero ſtatuto 3 Jac. fact. de 
omnibus & ſingulis ſubdit. noſtris Romanz ſuperſtitionis ſectato- 
ribus five tal. reputat. Anglice Popiſh Recuſants or ſo reputed de 
quibus feperal. ſacrament, præd. vigote ſtatut. præd. Ac virtute 
hujus noſtræ commiſhonis ullo modo reſpective re quirautur & 
recipiamtur in aliquo loco in dicto Com. noſtro Berks com- 
moramtibus. Et ideo vobis firmit. mandamus quod in & circa 
præmiſſa reſpective diligent. intendatis. In cujus rei teſtimo- 
mam, Kc. 

That the ſaid Henry Englefield and William Smith, 23 No- 
vember afozeſatd, and long befoze, any an the 8 Febr. 3 1 Car. 2. 
were of firteen pears of age and moe, and Subjeas of the 
King, & Romanz ſaperſtirions ſectatores & commorantes within 
the fafs County of Becks. 

That the ſafd Sir Richard Harriſon and Valentine Croome 

being Juſtices of the Peace as afozeſaid, by virtue of the ſaid 
Commiſſton tendꝛed the (aid Dath of Supremacy to the Defen- 
dantg, and required them to take the (ame, and that they then 
and there refuſed it. 
That the ſaid Sir Richard Harriſon and Valantine Croome 
afterwards, viz. 13 __ 31 Car. 2. Honorabili Williclmo 
Scrogs Mil. Capital. Juſtic. Domini is 2d placita coram 
tplo Rege — ie & alns dcin fo Juſtic. dict Domini 
Regis ad placita coram iplo Rege tenend. aſſign. did certiſie, 
that the Defendants refuſed to take the ſaid Dath, which Cer- 
tificate follows in theſe words. 


Com. 
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Com. Berks ſſ. Honorabili Willielmo Scrogs Mil. Capital. Ju- 
ſtic. Domini Regis ad placita coram ipſo Rege tenend. aſſign. 
& aliis ſociis ſuis Juſticiariis dicti Domini Regis ad placita coram 
ipſo Rege tenend. aſſign. 

Nos quorum nomina ſubſcript. ſunt cuſtod. pacis Domini 
Regis in Com. Berks = dicti Domini Regis ad pacem ejuſ- 
dem Domini Regis infra Com. Berks præd. conſervand. Necnon 
ad diverſ. felon, tranſgr. & al. malefacta in eodem Com. perpe- 
trat. audiend. & terminand. aſſign. certificamus quod virtute 
cujuldam Commiſſionis dicti Domini Regis ſab magno figillo 
ſuo Angliæ debiro modo confect. geren. dat. apud Weltm. 
23 Novemb. jam ult. præterit. ac omnibus cuſtodibus pacis dicti 
Domini Regis infra Com. Berks. præd. direct. 8 Febr. jam ult. 
præterit. apud Reading in Com. przd. obtuhmus Anglice ten- 
dered juramenti Primaciæ Anglice of Supremacy mentionat. & ex- 
pteſſ. in quodam ſtatuto fact. 1 Eliz. nuper Reginæ Angliæ Hen- 
rico Englefield &c. ſcparatim & adtunc & ibidem ſcilicet eodem 
8 die Febr. nunc ult, præterit. Ac requiſivimus eoſdem Henr. 
Englefield &c. ſeparatim præſtare ſacramentum præd. Et ulte- 
rius Certificamus quod ipſi iidem Henricus & c. adtunc & ibi- 
dem recuſaver. & quilibet eorum ſeparatim recuſavit præſtare 
ſacrament. præd. In cujus rei teſtimonium manus & ſigilla noſtra 
&c. 13 March, 31 Car, 2. Annoqʒ Domini 1678. F 

They find the Act of Parliament 1 Eliz. intitled, An Act to 
reſtore to the Crown the ancient Juriſdiction over the Eſtate 
Eccleſiaſtical and Spiritual, and aboliſhing all Foreigu Powers 
repugnant to the ſamez;-and the Clauſe therein, who are com- 
pellable to take the Oath, and the Oath it (elf ; And that all 
and every Perſon and Perſons that at any time hereafter ſhall 
be preferred, promoted or collated to any Archbiſhoprick or 
Biſhoprick, or to any other Spiritual or Ecclefiaſtical Benefice, 
Promotion, Dignity or Office, or Mimiſtery, or that ſhall be by 
your Highneſs, your Heirs or Succeſſots preferred. or: promoted 
to any Temporal or Lay Office, Mimſtery or Service withirfthis 
Realm, or in any your Highneſs Dominions, before he or they 
ſhall take upon him or them to gcceive, uſe; exerciſe, ſupply 
or occupy any ſuch Archbiſhoprick-;or Biſhoprick, Promotion, 
Dignity, Office, Miniſtry or Service, ſhall likewiſe make, take 
and receive the faid Corporal Oath before mentioned upon the 
Evangeliſts, before ſuch Perſons as have, or ſhall have Authority 
to admit any ſuch Perſon to any ſuch Office, Miniſtery or Ser» 
vice, or elſe before ſuch: Perſon. or Pexſons, as by your High- 
neſs, your Heirs or Succeſſors, by Commiſſion: under the Great 
Seal of England, (hall be named, aſſigned or appointed to mi- 
Lil 2 niſter 
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niſter the ſaid Oath; And that it may likewiſe be farther en- 
ated by the Authority aforeſaid, That if any ſuch Perſon or 
Perſons as at any time hereafter ſhall be promoted, preferred 
or collated to any ſuch Promotion Spiritual or Ecclefiaſtical 
Benefice, Office or Miniſtry, or that by your Highneſs, your Heirs 
or Succeſſors ſhall be promoted or preferred to any Temporal 
or Lay Office, Miniſtry or Service, ſhall and do peremptorily 
and obſtinately refuſe to take the ſame Oath ſo to him to be 
offered, that then, he or they ſo refuſing, ſhall only be judged 
diſabled in the Law to receive, take or have the ſame Promotion 
Spiritual or Eceleſiaſtical, or the ſame Temporal Office, Mini- 


ſtry or Service within this Realm, or any other your Highneſs 


Dominions to all Intents, Conſtructions and Purpoſes. 

That '» another dd 5 Eliz. entitled, An Act for Aſſurance 
of the Queens Royal Power over all Eſtates and Subjects within 
— — the Clauſes containing who (hall take the ſaid 

aty. | 
And be it enacted by the Authority aforeſaid, That the Lord 
Chancellor or Keeper of the Great Seal of England for the time 
being, fhall and may at all times hereafter by virtue of this Act, 
without any farther Warrant make and direct Commiſhon or 
Commiſſions under the Great Seal of England to any Perſon or 
Perſons, giving them or ſome of them thereby Authority to 
tender and miniſter the Oath aforeſaid; to ſuch Perſon or Per- 
ſons as by the aforeſaid Commiſſion or Commiſſions the ſaid 
Commiſhoners ſhall be authoriſed to tender the ſame unto. 

They find alſo the nert Clauſe expeeſfing the Penalty fo2 the 
firſt refuſal of the faiv Oath, and the Clauſe of Certificate of 
refuſal into the Kings Bench, and concerning the Indiament 
of the Offender. 

That the Defendants 23 November, 30 Car. 2. and 8 Febr. 
1 Car. 2. wete not any Officers oꝛ Miniſters mentioned in the 
Statutes of 1 oz 5 Eliz. 

That there was no other Commiſſion made to the lald Har- 
riſon and Croome to tender the ſald Dath tothe ſaid Defendants; 
and the Jury conclude, Et 6 the Defendants are Guilty oz not 
petunt adviſamentum Curie. 

And the Points intended in this Special Uervia were thzee, 
viz, 1. The words of the Ac of 5 Eliz. cap. 1. being, That 
the Lord Chancellor, ec. ſhall, Ge. make, &c. Commiſſion, 
Ge. to any Perſon or Perſons, giving them or ſome of them 
thereby Authority to tender and miniſter the Oath aforeſaid, to 
ſuch Perſon or Perſons, as by the aforeſaid Commiſſion or Com- 
miſſions, the ſaid Commiſſioners ſhall be authorized to _ 
the 
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the ſame Oath unto, whether the Commiſſion ſpecified in the 

Record be purſuant to the ſaid Act, for it is not directed to 

any Perſons particularly, nor to tender the ſaid Oath to any 

Perſons by Name; and if it ſhall be in the Commiſſioners diſ- 

cretion to tender it as they ſhall think fir, they ſhall take 

upon them to judge who are Nomanæ ſuperſtitionis ſet atores, or 
ſo reputed 3 and though ſeveral Comaiiftions were made out 
about the fame time of the ſame Term with this, yet the Lord 

Chancellor did cauſe new Commiſſions to be made out, expreſ- 

ling the Names of the Perſons to whom the Oath ſhould be 

tendted; and this Objedion was raiſed by the Lo Chief Ju- 
- ftice Scrogs befoze whom the Uerdic was found; but it was re- 
ſolved by the other tee Judges (my ſelf doubting) that this 

Commiſſion was very good, becauſe rhe Power is left to the 

Commiſſioners to chooſe whom they will tender the Dath un- 
to by the Clauſe of the Act 5 and in this manner were the an⸗ 
cient Commiſſions ſhoztly after the Statute made. 

The ſecond Exception was, That the Indictment ſets forth a 
Certificate from the Commiſfioners under their Hands,but not un- 
der their Seals, as the Statute requires; But to this the Court 
anſwered, That in regard the Certificate is found in hc verba 
in the Uerdic to be under their Seals, t,ſhall be amended, and 
ſo good enough; and it was amended accowingly. 
he third Exception was, The Certificate is directed only 
to the judges by Name, and not to the King in his Court of 
Kings Bench, as the Ac requires; But reſolved by the (af 
thzee Juffices, that that is good enough, becauſe it ſhall be 
intended that the ſaid Judges made the Court, and were there- 
in ſitting at the time ot the Certificate 2 But J alſo doubted 
of this Anſwer z but the Judgment was given againſt the De- 
kendants. And as to the finding that the Defendants were 
none ok the Dfficers 02 Miniſters mentioned in ſeveral 
Statutes of 1 and 5 Eliz. the whole Court were of Opinion, 
it was not material, becauſe by the Clauſe of 5 Elm. (mpower- 
ing the Lozd:Chancelloz to make out Commiſſions, all Per- 
ſons, though not Dfficers, may be offered the ſai Dath if the 
Commiſſioners think fit. | 5 


- Faverners 


— — —ä3—ößñ 
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Taverners Caſe. 


Eremiah Taverner having been choſen into the Livery of the 
J Company of Vintners in London, had a Mandamus direded 
to the Maſter, Wardens and Aſſiſtants of the ſaid Company to 
admit him to be a Livery-Dan accozding to his ſaid Election, 


to which they return, 
| That London is an ancient City, and that the Citizens and 
19 Freemen thereof time out of mind were, and ſtill are incor- 
WHT porated, as well by the Name of Major and Commonalty of the 
15 City of London, as by the Name of Major, Commonalty and 


MA Citizens of the City of London, and that of the ſaid Citizens 
ay there were ſeveral Societies, Guilds and Fraternities, of which 
f the Company of Vintners is and always hath been one. 
1 That in the ſaid Society there have been time out of mind 
Ml certain Men being Citizens and Freemen of the ſaid City and 
179 | Company, called Livery-Men, who were uſed to be choſen for 
106 the ſaid Company. 3412 | 
$A That the ſaid Company of Viatners (as other Companies) for 
34 the preſervation and maintenance as well of the Honour, as 
5 State and Government ot the ſaid City, as well at times of pub- 
lick Meetings and Attendances of, the Major and. Aldermen, and 
other publick Occaſions, and for the preſervation of the Ho- 
nour and Reputation, and Government of. the ſaid Company, 
1 4 and for the Relief of the poor Members thereof, have been 
1 YA forced to expend great Sums of Mony. | 
17 That the ſaid Company of Vintners have been anciently incor- 
porated, and called by divers Names; and that the 2 Feb. g Jac. 
I the King by bis Letters Patents incorporated them by the Name 
{09 of Maſter, Wardens, and Freemen and Commonalty of the Mi- 
"N ſtery of Vintners of the ſaid City of London, and that they may 
4 make By-Laws. 1 
| That time out of mind the Place and Office of the Livery hath 
t been a Place and Degree of Preheminence in the ſaid Company; 
and that as well before and ſince the ſaid Letters Patents every 
1 Fellow of the ſaid Company, who was elected into the Place 
| and Office of one of the Livery was uſed, and ought to be Ido- 
neus homo, ac de bono ſtatu & ſubſtantia qui bene potuit &. ad vel 
ante admiſſionem ſuam per totum tempus pred. uſus fuit & conſue- 
| vit & debuit ſolvere pro & erga meliorem & neceſſariam ſupportatio- 
11 nem & ſuſtentationem ſocietatis pred. & neceſſaria onera & expen(a 
9 inde certam competen. denariorum ſumma. 


That 


Term. Paſch. 33 Car. 2. B. R. 447 


— — 


That without the aſſiſtance and relief which the ſaid Com- 
pany by ſuch Pay ments hath had and received, it could not main- 
tain its Government and Reputation. 

That for many years before the 24 April 1656. the Sum of 
Mony which every Livery- Man upon his admiſſion paid, exceed- 
ed, 31 J. 13. 4 d. and then a By-Law was made, that the pay- 
ment ſhould be ſo much only; and from that time the ſaid Sum 
hath been always paid by every one admitted into the Livery. 

That 18 June 1680. ante adventum brevis pred.he was choſe to 
be a Livery-Man, and was then required to take the ſaid Of- 
fice upon him, and that the Maſter, Wardens and Company 
were ready to admit him to the Place of a Livery-Man upon 
payment of the ſaid Sum of 31 J. 13 s. 4 d. which he ought to 
pay according to the By-Law afore-mentioned ; but he hath re- 
fuſed ſo to % and thereupon the Company refuſe to admit 
him until he (hall pay the ſame. 

Upon this Return the Council fo2 Taverner argued, that the 
By · Law therein mentioned fo2 impoſing 311. 13s. 4 d. upon 
every Livery-Yan was unreaſonable and againſt Law, and 
a Huevance to the Subfect ; But the Court reſolved, Were 
the Sum mo2e 02 leſs, it could not make the By-Law void, 
fo2 it is to bind only the Members of the Co2pozation; and 
when a Man will agree to be of aCompany, he doth thereby 
ſubmit himſelf to the Laws thereof, and we are not to take 
notice of the extravagancy of Charges they lay upon them- 
ſelves. And 'tis convenient that the Company have ſuch 
Power to keep up their Reputatton, and the Ponoz of the 
City of London; and ſo allowed the Return to be good. 


4 
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The Caſe of the Town of Winchelſea. 


: A Certiorari was granted to the Majoꝛ, Jurats and Com. 


monalty of the ancient Town of Winchelſea in Suſſex, 
to remove an Ozder oz Decree made by them; who 
make this Return: viz. 

That there have been time out of mind in Kent and Suſſex 
five ancient Towns, viz. Haſtings, Sandwich, Dover, New 
Rumney and Hith, which have been always called the Cinque 
Ports of the Kingdom; and that in Suſſex there are, and always 
have been two other ancient Towns called Rye and Winchel- 
ſea, which are Members of the ſaid Cinque Ports. 

That the ſaid Town of Minchelſea hath been time out of mind 
incorporated by the Name of Major, Jurats and Commonalty 
of Winchelſea. | 

That all the ſaid Cinque-Ports with their Members have 
been time of mind places for ordering Provilion, and preſer- 
vation of Shipping of the Kings and Queens of this Kingdom 
of England for the time being; and that by reaſon of their 
Situation upon or near the Sea-ſhores, the Inhabitants and Re- 
ſidents thereof, as well for ſafe keeping the ſaid Towns, as of 
the ſaid Kingdoms of England againſt Foreign Invaſion of Ene- 
mies, have always and ought to keep Beacons, Watchouſes and 
Guards Night and Day, as well by Sea as Land; and for 
better Maintenance thereof, the ſaid Town of Winchelſea in 
their Common Hall uſed to make Taxes and Rates upon every 
Inhabitant or Occupier of Houſe or Land, lying or being 
within the ſaid Town or Liberties thereof, which ſaid Privi- 
ledges were confirmed by Magna Charta. 

That 1 May 32 Car. 2. they made a Tax of 6 d. per pound 
for the maintaining of the ſaid Beacons and Watchouſes ac- 
cording to a Schedule annexed to the ſaid Tax, and that there 
was no other Order or Decree. And ſet out the Schedule. 

And to this Schedule was objected. That tis not ſet fozth 
that the Beacons 02 Nlatchouſes were in decay 02 out of repair, 
and ſo the Rate unneceſſary. 


Blut 
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But reſolved. It is well enough, Foz 1ſt. Twould be 
dangerous to expea till they became in decay, fo2 then there 
muſt be no Beacon till repaired, noz no Watchouſes in the 
mean time, which would be dangerous fo2 the place. 2. Tis 
to be preſumed that the Jnhabitants will not tar themſelves 
unneceſſarily, and they do all concur in the Taxation: And 
ſo the Ozder was confirmed. 


Richard Sheldon verſus Michael Clipſham. Aſumpfir. 


2-2 Plaintiff declares in an Indebirat' Aſſumpfit fo2 
| 100 |. received to the Plaintiffs uſe ; and alſo upon an 
Inſimul Computaſſet fo another 100 1. the ſame dap. The 
Defendant pleads, that the ſatd ſeveral Sums of 1001. in 
the Declaration reſpectively ſpecified are fo2 one and the ſame 
cauſe of Action fo2 one Sum of 100 1. only, and not fo2 ſeve⸗ 
ra! Sums of 1001). and that after the time of the laid ſeveral 
pꝛomiſes reſpectively ſpecified, viz. ſuch a day, the Defendant 
paid to one Bellamy by the Plaintiffs Ozder 301. in part of 
payment and ſatisfactfon of the Montes in the Declaration 
ſpecified; and that the Defendant in full payment and ſatis- 
faction of the ſaftv Monies demanded by the Plaintiff in his 
Declaration did then become bound to the Plaintiff in a Bond 
of 1201 conditioned fo2 payment of 65 1. to the Plaintiff at 
a certain day in the ſaid Condition ſpecified as yet not in- 
curred; which 30 l. and Bond the Plaintiff accepted, Et hoc 
arat', &c. , 
: Upon this Plea the Plaintiff demurred , and the whole 
Court were of Dpinton that the Plea is good; fo2 though 
tis frequent to lay a Declaration fo2 a Debt chat Ae pes in 
an Aſſumpſit, and tis not a good Plea to ſay that veral 
Sums are but only fo2 the um firſt mentioned, and ſo go no 
farther; yet when the Defendant pleads over that che very 
ſum demanded is ſatisfied, tis a good Plea; and'that the 
two ſeveral hundzed pounds were two diſtin ſums, the Plain. 
tiff might have replied ſo, and taken JTſſue thereupon, But 
when he admits that there was but one 100 l. due, and that ſa- 
tisfied, the Plea is good. But at the impoztunity of the Plain⸗ 
tiffs Council we gave him leave to waive the. Demurrer, and 
take Iſſue upon the ſatisfaction, upon paying to the Defendant 
his Coſts. 


Y m m Elizabeth 


7 
2 Son leh. 
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Elizabeth Caſe verſus James Barber. 


DE Platntiff declares in an Indebitatus Aſſumpſit fo; 

20 J. fo2 Meat, Dꝛink, Maſhing and Lodging koz the 
Defendants like, p2ovided fo? her at the requeſt of the De: 
fendant, and lais it two other ways. The Defendant pleads 
that after the making the ſaid Pꝛomiſe, &c. and befoze the 
erhibiting the ſaid Bill, viz. ſuch a day, it was agreed between 
the Plaintiff and the Defendant and one Jacob Barber his 
Son, that the Plaintiff ſhould deliver to the Defendant di⸗ 
vers Cloths of the Defendants Mikes then in her Cuſtody, 
and that the Plaintiff ſhould accept the ſaid Jacob, the Son, 
fo2 her Debtoꝛ foꝛ 9 l. to be paid as ſoon as the (aid Jacob ſhould 
receive his Pay due from his Majeſty, as Lieutenant of the 
Ship called the Happy Return, in full ſatisfaction and diſcharge of 
the Premiſes in the Declaration mentioned; and avers that the 
Plaintiff the ſame time did delfver to the Defendant the ſaid 
Cloths, and that ſhe accepted the (aid Jacob the Son, her 
Debto? fo2 the ſaid 9 l. and that the (aid Son agreed to pay 
the ſame to the Plaintiff accoꝛdingly; and that the ſatd Jacob 
afterwards, and as ſoon as he received his Pay as afozeſaid, 
viz. 27 April 32 Car. 2. was ready and offered to pap the ſaid 
9 J. and the Plaintiff refuſed to receive it; and that the ſaid 
Jacob hath atwaps ſince been, and ſtill is ready to pay the 
ſame, if the (aid Plaintiff will receive it. Et hoc paratus, 
&c. The Plaintiff demurs. And it was alledged by the De⸗ 
fendants Council that the Plea is good; fo2 theugh in Pey- 
tos Cale, and fommerlp it hath been Held that an can- 
not be pleaded unleſs it appears to be executed, 9 Co. 79. b. 
3 Cr. 46. pl. 2. pet of late it hath been held that upon mu: 
tual ]2omiſes an Action lies, and conſequently there being 
equal remedy on both ſides an Agtorr;Mſap be plegded with- 


43 {5 24,C\44 out Execution as well as an Arbitrement, andthe ſame 


7 (3-15. 


Come. 


Reaſon ,U# an Arbitrement is a good Plea without per- 
fommance, to which the Court agreed; fo2 the Reaſon of the 
Law being changed, the Law is thereby changed; and an- 
ctently Remedy was not given fo2 mutual Pꝛomiſes which 
now is given; and fo2 this reaſon, Mich. 18 Car. 2. B. R. 
Palmer verſus Lawſon, ante. In indebitatus Aſſumpfit againſt 
an Erecuto2 upon a Contrac made by the Teſtato2 3 the 
Defendant pleads Judgment in Debt upon ſimple Contrac 


againſt him foz the debt of the Teſtatoz, and after Argu- 
ment 
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ment reſolved a good Plea; becauſe though in debt againſt 
an Executoz upon a ſimple Contract the Defendant may de- 
mur, yet when he admits the demand, and Executoꝛs are now 
lyable to pay ſuch debts in Action upon the Cale, the Judg⸗ 

ment ſo obtained was pleadable, ſo Vaughn Rep. Dee verſus 
Edgcomb. 

But in this Caſe at Bar Judgment was given koz the 
Plaintiff foꝛ two Reaſons, 

1. Becauſe it doth not appear that there is any Conſide- 
ration that the Son ſhould pap the 9.1. but only an Agree- 
ment without any Conſideratton. 

2. Admit the Agreement would bind, yet now by the Sta- 
tute of Frauds and Perjuries, 29 Car. 2. this Agreement 
ought to be in Writing, oz elſe the Plaintiſf could have no 
Remedy thereon ; and though upon ſuch an Agreement the 
Plaintiff need not ſet fozth the Agreement to be in TUriting, 
pet when the Defendant pleads ſuch an Agreement in Bar 
he muſt plead it ſo as it may appear to the Court, that an 
Action will lie upon it, fo2 he ſhall not take away the Plain⸗ 
tiffs pꝛeſent Action, and not "_ him another upon the Agres- 
ment pleaded. 


— 


— 
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Charles Holmes verſus Elizabeth Meynel 
" an Ejeament, Derby. ry” T 


. 

= 

- o 
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F the Demiſe of Francis Meynel of the Moiety of the 
Manoꝛs of Meynel-Langley and Kirk-Langley 300 Mel: 
fuages, 500 Acres of Land, 200 Acres of Meadom, 
and zoo Acres of Paſture in Meynel Langly and Kirk Langly. 
Upon Not Guilty pleaded, the Jury find a fpecial Aerdia, viz. 
That one I/a«c Meyne] was ſeiſed in Fee intirely as well of 
the Manor of Meysel and Kirk-Lawgley, as of all the Tenements 
in the Derlaratiom i Novemb. +675. made his Will in Writi 
thus: I give and deviſe all my Lands in Meynel and Kirk 
Largly in the County of Derby unto my two Daughters Eli- 
zabeth and Ann Meynel, and their Heirs equally to be divided 
betwixt them, and in caſe they happen to die without Iſſue, 
then I give and deviſe all the faid Lands to my Nephew Fran- 
cis Meynel, eldeſt Son of my Brother William Meynel deceaſed, 
and to the Heirs Male of his Body; and for want of ſuch Iſſue, 
to William Meynel, Brother of the ſaid Francis, and the Heirs 


% 
P 7 


Male of his Body, the Remainder to Godfrey Meynel, Brother 


of the faid Francis and Villiam in Tail Male, the Remainder 
to John, Brother of the ſaid” Francis, William and Godfrey in 
Tail Male; and for want of ſuch Jiſue I give and deviſe the 
faid Lands to the next Heir Male of the Name and Family 
of the Meynels, and died without Iſſue Male having Iſſue 
Elizabeth, now Defendant, and Ann, his two only Daughters, 
who entred and became ſciſed prout Lex, &c. Ann dyed with- 
out Iſſue, Francis the Leſſor of the Plaintiff entred. 

And if fo2 the Plaintiff foz the Plaintiff, &c. 

After ſeveral Arguments at the Bar, the Court by the Mouth 
of the Chief Juſtice gave Judgment fo2 the Defendant. J had 
pꝛepared my Argument, as the reſt of the Judges had done; 
but in regard we were all unanimous, twas thought needleſs 
fo2 us all to argue. My Argument follows. 

In fhis Caſe two Points habe been raiſed. 


1. That 


Term. Mich. 33 Car. 2. B. R. 


453 


— 


2 


1. What Eftate Elizabeth and Ann have by this T1, 


2. Whether: upon the death of Ann without Jſſte Francis 


in Remainder takes any thing ? 

As tothe iſt. J conceive that Elizabeth and Ann have e- 
veral Eſtates Tatl by Moieties 3 fo2 though the Devile be 
to them and their Heirs in the beginning, yet when the Wit 
afteward ſays, And if they dye without Iſſue, it ſhews that 
(Heirs) was intended Heirs of their Bodies: So it hath been 
conſtrued in Gꝛants. | 

5 H. 5. 6. a. Lands granted to a Ban and his 7Tlife, & alits 
hætedibus of the pusband, if the Þetrs of the Husdand and 
Wife thall dye fine hæredibus de fe, the husband and ITlite 
had an fntail : A fortiori in a Mill, 2 Cr. 448. King verfus 
Rumba}, where many Books are cited; and Bridgman y. 
Pell verſus Brown; So that as to this Point, tis not much 
denied on either ſide. 

As to the 2d Point. J concetve Francis takes nothing up- 
on the death of Ano, but that her part remains to her Siſter 
by way of a croſs Remainder. | | 

1. J take notice that the main deſign and intent of the 


Teſtatoz was, that in the firſt place he would take care of his 


own-'Ehtildzen, and then look after the continuation of his 
own'Name aud Family; fo firſt he gives to his Daughters, 
and afterwards. the Remainders to his Nephews, then to 
the next Heir Male of the Name and Family of the Mey- 
nels, following herein the Law of Nature, and the oꝛdinary 
courſe of the Mod. | Ut 1 
That this was the intent appears by the wos of the 
Min: 1. In cate (they) dye without Iſſue, i. e. both of them, 
tis not they or either of them. 2. All the 'faid Lands, which 
intends both parts, and not a moiety; and All cannot paſs 
tilt both art dend without Iſſue. And ik the Toſtato? had been 
asked, what he meant by the Lands going to his Nephew 
alter the death of his Daughters without Iſſue, he would 
bave. anſwered, that he ſhould have the Lands when both ol 
his Daughters ſhould be dead without Iſſue, and not befoze. 
2. This Intent confiſfs with the Kules of Law, fo? tis 
a general Rule, That a Will ſhall never be conſtrued by Im- 
plication to difinherit the Heir at Law, unleſs ſuch'Implicationl 
be neceſſary, and not only conſtructive and poſſible, 13 H. y. 
17. Br. Deviſe 52. A Man veviſed his Goods to his Aike, 
and after the deteaſe of his CTIife, his Son and Heir ſhatl 
have the Poule wherein his Goods are + the Son chull ust 
have the Boule during the Uitves Life; fo2 though it be = 
erpeny 


an 


— 
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expꝛeſiy deviſed to the Wife, yet by his intent it appears, that 
the Son ſhall not have it during her Life, and therekoze tis 
a good deviſe to the Tlike by Implication, and the Deviſozs 
intent: But ik it were a deviſe to a Stranger after 
the death of the TUife , the Þeir Chall have it during the 
Wives Life, becauſe tis not a deviſe to the ite by a ne- 
ceſſary Jmplication. 

Hill. 20 & 21 Car. 2. C. B. Gardiner verſus Sheldon, Vaughan 
259. William Roſe made his Till thus, My Will and Meaning 
is, that if it happen that my Son George, Mary and Katharine 
my Daughters, do die without Iſſue of their Bodies, then 
all my Freeholds ſhall come, remain and be to my Nephew 
VVilliam Roſe and his Heirs for ever. Reſolved the Son and 
Daughters had no Eſtate by the Tlill, and ſo are the Books 


of Moor 7. pl. 24. and 123. pl. 269. 2 Cr. 74, & 75. Horton 


verſus Horton. 

Jn our Caſe here is no neceſſary Implication that Francis 
muſt take immediately after the death of Ann without Jſſue, 
fo2 Elizabeth is ſtill alive, and he is not to have the Land till 
the Deviſos Daughters tall die without Jſſue. 

2. Dad the Teftato? ſet fozth at length the croſs Remain: 
ders, this Queſtion had been out of doubt. Now he being 
inops Confilii we ought by conſtruction to make his Mods 
anſwer his Intent, appearing in other parts of the TUill, as 
near as map be. 

As fo; Authozities we muſt not erpect many. in Caſe of a 
Will, fo2 the old Books cannot have any unleſs of a deviſe 
by Cuſtom, which is rarez and every Caſe upon a UUill 
ſtands upon its own Legs, accoding to the penning thereof; 
pet Mich. 32 Eliz. C. B. 4 Leon. 14. pl. 51. fs direc in the 
Point. The Caſe was, A. ſeiſed of Lands had Iſſue two Sons, 
and deviſed part to his eldeſt in tail, and the other part to 
his younger in tail, with this Clauſe in the CUlill, That if 
any of his Sons died without Iſſue, that then the whole Land 
(ſhould remain to a Stranger in Fee, and died, the Sons entred 
into the Lands deviſed to them reſpeciuely, and the younger 
died without Jfſue, and he to whom the Fee was deviſed en- 
tred, and adjudged that his Entry was not lawful, and 
that the eldeſt Son ſhould have the Land by the implicative 


As to the Caſes objected, which are, 2 Cr. 555. Guilbert 
verſus Witty. A deviſe of thzee ſeveral Meſſuages to thee 
ſeveral Childzen, Provided it all my faid Children ſhall die 
without Iſſue of their Bodies, then all the ſaid Meſſuages ſhall 


remain 
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remain to my Wife and her Heirs, and two died. Reſolved the 
Wife ſhall have the two parts. 

Reſp. That difiers much from this Caſe, becauſe there are 
thee deviſes, in which Caſe croſs Remainders will ve moze 
difficuitly ſettled 3 fox whether the Survivors ſhall be Joynte- 
nants fo2 Life with ſeveral Jnheritances , 02 Tenants in 
Common in tail, would be perhaps ſome Queſtion, as ap- 
pears by the Repo2t of the ſame Caſe, 2 Rol. Rep. 281. But 
in our Caſe no ſuch difficulty can ariſe. 

Object. Paſch. 12 Jac. C. B. Johnſon verſus Smart, 2 Roll. 
Abr. 416. F. pl. 3. A deviſe to two fo? their Lives, Remainder 
to their two Sons equally to be divided and to their Heirs, 
and each of them to be the others Heir; and if they both Half 
die without Jflue, the Remainder to another; one dies, his 
ſhare ſhall go to the Remainder Man. 

Reſp. This Caſe cannot be Law, becauſe *tis apparent that 
each of them was to be the others Heir, which is as plain croſs 
Remainder as can be, 2. This Caſe was received by Roll 
from ſome other hand, and it is repozted in a pzxvate Report 
to be quite another Caſe ; fo2 twas upon Evidence in a Trial 
at Bar in a Caſe of a Surrender of a Copyhold, and not a 
Devile ; and Roll could not be a Repozter at that time, fo2 
twas befoze he came to ſtudy the Law, And each to be the 
others Heir makes a croſs Remainder, Br. Deviſe 38. Done 
44. Pet. Brig4 b. pl. 431. 

Object. Dier 326. a. Huntleys Caſe, which was, that he be- 
ing ſeifed ok two Houſes, one in St. Michael Queenhith, and 
the other in St. Michael Fleſh-Shambles, which laſt Pariſh 
was laid to the Parish of Chriſt-Church in London, and deviſes 
that Þouſe in St. Michaels Fleſh-Shambles to his Tife ko Life, 
the Remainder to a UUoman and her Bꝛother, and the Peirs 
of their Bodies, and fox default ot ſuch Ifſue, to the right 
Þeirs of the Deviſozz the Bother dies without Jſſue; the 
Siſter hath | Iſſue, and dies; and whether the intire Houſe 
ſhall go to the Jſlue, oz only the moiety, and the other moet 
tu the Þefr of the Devlſoz, was the Queſttan. me 

Reſp. Though this Queſtion is put in the Book, yet I 
find no Argument of it; and that Caſe will differ from this, 
in regard there the particular Eſtates were not limited to 
the Childzen, but to Strangers, and fo intrenches not upon the 
Rule in 13 H. 7. whereby an Peir is diſinherited. And Dyer 
ſeems to intimate that the pleading of the Cale was moge 
inſiſted upon, than this Point; fo2 he puts the ſtreſs of the 
Caſe to lpe upon the Pleading, that the Pouſe lay — = 

ar 
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Pariſh of Chriſt-Church, whereas the UIClill ſays, in St. Mi- 


chael Fleſh-Shambles, without Averment of the Union of thoſe 
Pariſhes. And 1 Anderſ. 21. ſays, the ſtreſs of the Caſe was 
upon the Appoztionment of Bent. 

As to Juſtice Wiadhams Caſe, tis not to our purpoſe, be- 
cauſe that is the Caſe of a Deed, which muſt be taken ſtrongeſt 
againſt the Gzantoz : Here *tis the Caſe of a Ui, the 
Conſtruction whereof is to be made accowding to the intent 
of the Deviſo?. 

And lo upon the whole matter, in regard the woꝛds make 
againſt the Plaintiff, and the intent makes koz the Defen- 
dant, J conceive Judgment ought to be given fo2 the De- 
fendant. 


Error in Dower at 


Morgan verſus Vaughan. 
Brecnock. 


PE Caſe was, 20 Car. 2. Vaughan hꝛought a TUrit of 
Dower unde nihil habet in the great Seſſions at Brec- 
nock againſt Morgan, and had Judgment. And Morgan the 
Tenant bzings a 7Urit of Erroz, and aſſigns fo2 Erro? that 
he was an Jnfant at the time of the Judgment given, viz. 
of the age of fourteen and no mo2e, and that he appeared by 
Attomp, whereas he ought to have appeared by Gardfan. And 
upon this Jnfancy Jfſue was taken, and laid to be at Aberga- 
venny in Com. Monmouth; and tried at Monmouth, and found 
fo2 the Plaintiff in the Writ of Ertoz. 
And now Pollixfea moved in arreſt of Judgment two Ex- 
ceptions. | 
3. The TUrit of Erroz was bzought 26 Car. 2. and the 
Tenant had alledged.in 20 Car. 2, that he was infra ztatem, 
viz. fourteen and no moe; and this Crit of Etro is bought 
26 Car. 2. and Erro2 aſſigned by Attozny, and then of his own 
ſhewing, he was alſo under age when he b2ought the TUrit 
of Erroz, and aſſigned the Erroz, and he is now eſtopped to 


lap the contrary. 


. 2. This Jnfancy ought to have been tryed where the Land 
lies, which is in Brecnockſhire, and the Uiſne ts from Aberga- 
venny in Monmouthſhire, and there is no Suggeſtton that tis 
the next County to Brecnockſhire. 

But notwithſtanding theſe Objections Judgment was re- 
verſed by the whole Court. 


As 
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As to the 1ſt. Here is no Eſtoppsl becauſe: the alledging 
the preciſe Age in the, vir. is idle and not traverſabie, and 
he. might have alledged any other Age, and the Defendant in 
the Wrig- of Erro could not have taken Aue upon t. 
Paſch. 12 Eliz. Dyer 289. b. pl. 59. The lend diſtratus fo? 
Rent the Cattel of the Tenant,Leflee.foz ſixty pears;who pleads 
that the Tenant made him a Leaſe fo2 ten years, and pꝛays 
in aid, and granted. Afterwards the Bargainee of the Te- 
nant after the ten years were expired, enters the Leſſee pleads 
his Leaſe of ſirty years, Reſolved he was not eſtopped by 
pleading his Leale 80 be but ten pears in his-Ad-prier;: be. 
caſe the Leaſe, not the Number of years was material. 
Mich. 7 E. 4. 18. Fitzh. Eſtoppel 69. Reſcong, The Piaintiſt 
declares that B. belb pt him an Boule and an age al Land by 
ten Marks, and that the Plaintiff diſtrained, and the Defandant 
made Reſcous. The Detendant pleads that the Pieintitk at 
711 time brought an Afſize againſt the laid B. of the ſaid 
en Parks, who 2 Hors de fon Fee, and the Plaiptil 
made Title that the dant held the Houſe,; and five fcges 
ok Land and a Mill by the Services ok ten Marks, and o 
within his Fee, and that the Plaintiff was nonſuit, and after 
B. teaſed to the Defendant foz years, and demands Judgment 
if the Plaintiff ſhall be received to ſay that the ten Marks are i[- 
ſuing out pf the Houſe and Acre only; and reſolved that the 
Plea is not good, becauſe the guantity, of; the Services ts 
not material in an Acton of Reſcous, but the Tenure only. 
Pitz. Eſtopple, 247. Alſiſe by. Jane late Mife of Richard 
Griffith, the Defendant pleads Feoffment by Deed ok the 
Plaintiffs Father with Marranty; the Plaintiff replies Riens 
paſſa per le fait; the Defendant, reſoyns, that the Oefendant 
bekoze that time had brought an Afſtze againſt the Plaintiff 
and her late Husband, who to it pleaded that the Lands were 
given to one W. and M. his life, and the Heirs ol their 
Bodies, the Remainder. to Jane, the now Plaintiff and her 
Heirs, that M: died without Jſſue by W. and that W. a 
the death ol M. aliened in Fee to the now Defendant, fo? b 
Jane entred and demanded Judgment Si, &c. the Plaintiff 
there, and now the Defendant replied, that the Feoffment 
was during the Life of M. by the Deed, and the Jury found 
accoꝛdingly; Judgment if the Plaintiff ſhall now be admitted 
to plead that nothing paſſed by that Deed: And reſolved 
the Platntiff here was not eſtopped, becauſe in the firſt Aai⸗ 
on the Deed was not in queſtion, but the time of the Feoff- 
ment, viz. whether befoze 02 my the death of M. E 
nn itz. 
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Ficz. Brief 180. — — not be eſtopped but of that 
c have a Traverle. 
_ - — Point. Monage was well tryed where the 
Party was commozant, and not where the Writ was bꝛought, 
becauſe collateral to the Action, 1 Bulſtr. 129. 1 Brownl. 150, 
Ord verſus Moreton. Fitz. Viſne 63. 


Sir George Fletchers Caſe. 


of 13 Car. 2. cap. 10. fo; killing of Deer, and that the 

aintiff was alding to the killing of Deer in the Avowants 

Park; the Plaintiff pleads in Bar, that ſhe was not aiding, 
and-Iflue thereupon and Uerdic fo2 the Plaintiff, 

And 'twas moved fo2 the Avowant that the Jſſue is a Jeo- 
fail, becauſe tis an immaterial Jſſue 3 fo2 the aiding was found 
before a Juſtice of Peace, and ſhall not be tried over again, 
J was not at the Reſolution of the Court; but i ſeems plain 
that the Statute of 32 H. 8. cap. 30. helps misioyning of 
Tſſues, 3 Cr. 778. Dighton verſus Bartholomew, Goldſb. 39. 


I. 15. | 
E Patch. 1657. B. K. Spathurſt verſus Overind, Ettq; in C. f. 
Debt upon a Bond againſt Gr. Spar. as Exetutoz of J. Spar, 
The Defendant pleads tis not his Deed, the Jury. find tis 
the Deed of Spar. as the Plaintiff declared. And in Etro; 
Judgment affirmed, becauſe here was an affirmative and-a 
negative, and by the Juries finding the Plaintiff had cauſe of 


I Replevin. The Defendant avows upon the Statute 


Action. 
Jf the Bar be good and the Replication naught, and Iſſue 
be taken upon it, they ſhall"plea 22 


d 

Bar remains; and fo if the Bar is good, and the Replt- 
cation good, and the Refoynder naught, and Jfſue taken up- 
on it, they ſhall replead to the Rejopnder, and the Bar and 
Replication remains: But if the Bar is naught, and the 
Replication good, and Iſſue taken upon it, they ſhall replead £oz 
the whole anew, becauſe the Bar was naught, Long ; E. 4. 
tog. a. | 
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Jane King don Adminiſtratrix of Richard King- 
don Eſquire, Plaintiff, Richard Jones Lord Vif- 
count Ranelagh, Sir James Hayes & af, Defen- 
dants. Error in C. B. Covenant. 


| | DE Plaintiff bꝛought an Action of Covenant, and Judg: 


ment was given againſt her in C B. upon demurrer; and 


now ſhe bzought a CUtit of Erro in B. R. and the Caſe upon 
the Record in ſhott is, 

The Plaintiff declares upon Articles indented of nine parts, 
dated 5 Aug. 23 Car. 2. made between the ſaid Loꝛd Uiſcount 
Ranelagh of the firſt part, Sir Alexander Bence of the ſe⸗ 
cond part, Sir James Hayes of the third part, John Bence of 
the fourth part, Joſeph Dean of the ſirth part, Robert Hunting- 
ton of the ſeventh part, John Stepoy of the eighth part, and 
the ſaid Richard Kingdon of the ninth part, wherein after a 
Recital of an Indenture under the Gzeat Seal of England 
dated 4 Aug, 23 Car. 2. whereby the King granted a Leaſe of the 
great Buanches of his Revenue in Ireland to the ſaſd Low 
Aiſcount Ravelagh, Sir Alexander Bence and the reſt tog five 
years, to end 25 Decemb. 1675. The Parties did all agree 
amongſt (themſelves. ſeverally, that the ſald pzofits of what 
ſhould accrue after all the payments to be made purſuant to 
the Kings, Gzant, ſhould be divided into twelve parts, viz. 
four parts to the Lom Aiſcount Ranelagb, and the other eight 
to each ot the other. And that no Monp ſhould be paid out 
of the Office (which was to be kept foz iſſuing out of Caſh) 
but accozding to the Indenture made by His Majeſty; and 
150 l. quarterly to each ſhare ; and that the 150 l. ſhould not 
be taken out of the Cath, but ſhould be continued there, and 
a Note given by the Receiver General of the ſaid Parties 
declaring: the ſame: to be advanced- fo2 the carrying on ok the 
undertaking,” at Intereſt of 10 1. per cent. until all the ſaid 
Articles ould be perfozmed, and that the ſaid Intereſt ſhould 
be paid quarterly, And if there ſhould not be ſufficient Cath ta 
anſwer the ends of the Agreement, then the quarterly pay» 
ment ſhould be made uſe of to that purpoſe. 

Et convent fuit & agreat᷑ inter omnes & ſingulas dictas per- 
ſonas Artieulis prædictis, & quibuſlibet eorum per & pro ſeipſo 
ſeparatim & reſpectivè & non conjunctim vel unus eorum pro 
altero eorum & pro ſeparalibus & reſpectivis Hætedibus Exe- 
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cutoribus & Adminiſtratoribus ſuis convenit prom iſit conceſ- 
fit & agreavit ad & cum quolibet altero eorum ſeparatim & 
reſpective & non conjunctim & ad & cum Executoribus & Ad- 
miniſtratoribus ſuis quod quilibet prædict. partium Articulis 
prædictis reſpective Hæredes Executores & Adminiſtratores ſui 
& quilibet eorum ſecundnm illorum & cujuſlibet illorum dict 
proportionabiles partes vel ſortes de tempore in tempus & ad 
omnia tempora extunc impoſterum bene & ſufficienter ſalvarent 
ſervatent indemp & indemnificat quemlibet & unumquemque al 
& ejus & eorum Hæred Execut Adminiſtratof & Aſſigñ con- 
tra Regiam Majeſtatem Hæredes & Succeſſores ſuos & omnes per- 
ſonas quaſcunque de & ab omnibus & quibuſlibet Conventi- 
onibus in przrecitat Indentura content ex partibus dictarum 
partium Articulis prædict agend & performan@ & de & ab 
omnibus actionibus ſectis & moleſtiis quæ in lege vel æquitate 
vel aliter venirent creſcerent vel acciderent vel ſurgerent pro 
vel ratione cujullibet materiz vel rei quæ agerentur vel fierent 
in vel per rationem vel ſuper computum dictæ ſuſceptionis in 
prædict' recitat᷑ Indentura mentionat & de & ab omnibus cuſtag 
miſis & demand quibuſcunque tengeñ vel concerneñ eadem. 
Et fi accideret quad aliquis vel pluf dictarum partium Ar- 
ticulis prædict' ſhould happen to die befoge 25 Decemb. 1675. 
that then the Share and Intereſt of: the perſons ſo dying 
ſhould devolve and be veſted in the Survivozs accoming to their 
reſpective ſhares : And that then likewiſe the lau ſurviving 
Parties within two monchs after ſuch death ſhould well and 
truly pay to the Erecutozs and Adminiſttatozs ot the Party 
dying all and every ſuch Sum and Sums of Mon as had 
been advanced by the Party Deceaſed out. ot the ſafo-quarteriy 
payments of x50 |. per annum, together with the Inteteft 
thereof which chauld be then due and unpa dz. 
That the Inteſtate Richard Kiogdon pied befoe a5 Decemb. 
1675. viz, 1 Decemb. 1675. and that the Sum ot 28 50 L 
befoze the laid x Decemb. 1675. was advanced by the Inte- 
ſtate out of the (aid quarterly payment of 150. and that 
712 |, at his death was due fo2 the Intereſt theroof, which 
—— have not paid, but da deny to 'pay to the 


The Defendants plead that by the (aſd Articles it was pꝛo⸗ 


vided between the parties afoteſatid, that it ſhould not be law- 
ful fo2 the ſaid parties, oz any of them, at any time oz times 
during the Continuation of the ſaid undertaking directly oz in⸗ 
directly to give, grant, (ell oꝛ aſſign his oz their Right, Tf- 
tle o Intereſt of, in oz to the akozeſald Indenture oz any 


Covenant, 
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Covenant, Clauſe oꝛ Agreement in the ſame contained, ta 
any perſon 02 perſons whatſoever, niſi cum licentia & conſenſu 
of any four at the leaſt 02 moge of the reſt of the Parties to 
the ſatd Articles, as by one part of the ſaid Articles under 
the Seal of the ſald Richard .Kingdon hic in Cur prolat ap- 
pears ; and that the ſald Richard Kingdon in his Life time after 
the making the ſa Artfoles, viz. 27 Novemb. 27 Car. 2. apud, 
&c. with the Licence and Conlent of the ſafd Low Uiſcounr 
Ranclagh, Sir James Hayes, John Bence, Joſeph Dean and Ro- 
bert Huntington, five of the ſaid Parties by a TUriting under 
His Seal dated the lame day and year, did affign and tranſ- 
fer to Leawel Kingdon and William Dawſon all his Right 
and Jntereſt which he had by virtue of the ſai Gzant of the 
King; by virtue whereof all the Eſtate and Jntereſt of the 
ſald Richard Kingdon in the Indenture and Articles afoteſato 
were invefted in the ſaid Lemuel Kingdon and Wilkam Daw- 
ton, {0 as the Part, Pꝛopoꝛtion and Jntereft of rhe (aid Ri- 
chard Kingdon to the ſaid Indenture and Articles per jus ac- 
ecelcendi did not come to the Defendants, Et hoc parati ſane 
veriſicare, unde &c. To this Plea the Plaintiff domurrev ; 
and Judgment was given in C. B. for the Defendant.” 


Grace Cockman verſus Farrer. 


curtt ot Erroz to reverſe: u Fine Ke B The 


and Teſta in 
laid Tenements to Michael Fawcet fo2 his Life, the Remain: 
der to Hugh Fawcer and the Þeirs of his Body, the Remain: 
der to the Heirs of the Body of the ſaid Michael Fawcet, the 
Remainder to Michael Ward and his Peirs fo2 ever. That 
the ſaid Hugh Haworth dyed. | 

That the laid Michael Fawcet entred and dyed, and that 
Hugh entred and became ſeiſed in Tail, with the Remainder 
over, 

That the ſaid Hugh levyed a Fine Paſch. 17 Car. 1. to 
William Br2dſhaw and Thompſcy, in which there was Erro2 
Ad grave damnum Graciæ Cockmaa Viduæ, Siſter and Heir of Mi- 


chael 


Hugh Haworth - 


— 
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chael Ward deceaſed, eo quod the (aid Michael Fawcet and 


Hugh Fawcet dyed both without Iſſue. 

The Plaintiff aſſigns fo2 Erroz, that the ſaid Hugh Faweet 
after the ackowledgment befoze Commiſſioners, and befoze the 
Return of the CUrit of Covenant upon which the ſaid Fine 
was levied, viz. 6 April 17 Car. 1. died. Jt was thus: 

17 Febr. 16 Car. 1. Date of the Writ of Covenant. 

18 Febr. 16 Car, 1. Date of the Dedimus Poteſtatem. 

22 Marcii 16 Car. 1. The Caption. 

6 April, 17 Car. 1. Hugh Fawcet Dyed ante ret Brevis. 

Paſch. 17 Car. 1. The Kings Silver eutred; ſo there was 
no queſtion but that tis Erroz, Thereupon the Plaintiff pꝛayed 
a Crit of Scire Facias to the Conuſees, and to their Heirs, 
and to the Tertenants of the Land, who returned Scire Feci 


upon Thomas Thompſon one of the ſaid Cognizees, and one 
William Bradſhaw, Couſen and Þeir of the ſafd William Brad- 


2 WO (0 » 
dal. 


ſhaw, who was dead, and alſo William Farrer Eſquire the De- 
fendant and others Tertenants. 

The Defendant Farrer pleads the very Fine (now endeg- 
voured to be reverſed) and five years in Bar of the TUrit of 
Erroz, to which the Plaintiff demurred, and adjudged by the 
whole Court fo the Plaintiff, and the Fine was reverſed, and 
the reaſon was, Non poteſt adduci exceptio ejuſdem rei cujus 
petitur diſſolutio. | 

Co. Lit. 334. Tenant in tail makes a Leaſe fo? Life, oz a Gift 
in tail, rendzing Rent, and dies, the Jſſue wings a Formedon 
in Dilcender, the Reverſion and Rent is no Bar to the Acton. 
Paſch. 7 H. 4. 40. a. pl.4. Jna TUrit of Erroz to reverſe an Dut- 
law, the ſame Dutlawy is no good Plea, And whereas 


| | tis (aid, 
Co, 2 Loſt. 318. that a Fine of Lands. in C. B. in ancient De- 
meſne is a Bar after five years, its intended another Fine, and 
. ſame which was firſt leuyed; and the in Terminis 
1 Anderl- 172: & 74. and (othe Fine was r ve 


T4 


Term. 
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Wedgewood and others verſus Baily and others. 
Trover, Staff. Error in B. R. 


and they pzoceed to Tryal, and Uerdict fo2 the Plain- 

tiff, and then the Plaintiffs ſuggeſt, that one of them is 
dead, and pꝛay Judgment fo? the reff, and had it; and the De- 
fendants bzing a Crit of Erroz, and aſſign foz'Erroy, that the 
Party died befoze Uerdin, and ſo a Uerdic was given fo2 a 
dead perſon. And after Argument at the Bar Judgment was 
reverſed, becauſe every Man ſhall recover accozding to the 
Right which he hath at the time of the bzinging the Action ; and 
tyerefoze if the Peir an Ejeament, and his Anceſfo2 
dies ſubſequent to his » be ſhall not recover. And in 
this Caſe although the Plaintiffs were Joyntenants, and had 
a Capacity of having the whole ſurvive, yet in truth every 
one had but a motety, and ſo were not at the time of the 
Action intituled to ſo much as they are after the death of one 
of the Plaintiffs. And as to the Cafe of 2 Bulſtr. 262. Springs 
Caſe, he repozts the reaſon of the Judgment to be, becauſe by 
the death of one the Action ſurvives to the other : But he 
miſtakes the reaſon, as appears by Read and Readmans Caſe, 
As to the Caſes where Treſpaſs is bzought againſt many, 
and one dies, they differ much from this Caſe, becauſe there 
the Treſpaſs is joynt 02 ſeveral at the pleaſure of the Plain⸗ 
tiff. As to the Caſe of a Replevin, 3 Cr. 574. though an 
Avowant is to ſome purpoſes a Plaintiff, yet he doth not 
bzing the Action, and ſo not within the Rule, That the ſame 
Right muſt continue which was at the bzinging the Action; and 
ſo Judgment was agreed to be reverſed by the Opinion of thee 
againſt Dolben, who deſired time to conſider, | 


T by five, and befoze Uerdict one of them dies, 


Griffith 


72 „A. 


e) 


464 


Term. Paſch. 34 Car. 2. B. R. 


* 
(& 


Griffith verſus Goodhand. Covenant. Midd. 


HE Defendant covenants that the Plaintiff, his Ere- 
cutoꝛs, Adminiſtratozs and Aſſigns valeant & poſlint 
habere fo2 ſeven years from 29 Sept. then next following, the 
date which was 10 Julii 28 Car. 2. ſeven parts of all the 
Sꝛains made in the Defendants Bꝛewhoule, and aſſigns one 
Beach (inter alia) that the Defendant with intention to de⸗ 
ceive the Plaintiff did put divers qantities of Pops into the 
Malt, of which the G2zatns were made; by reaſon whereof 
the Gzains were ſpoiled, and became unpofitable to the Plain⸗ 
tiff. Uerdia fo2 the Plaintiff, and damages 100 l. F 
And it was moved in arreſt of Judgment, that this Beach 
is out of the Articles, via. The putting the Hops into the 
Grains, and damages being intire, the Plaintiff ought not to 
have Judgment. But Judgment was given koz the.]laintiff, 
becauſe the intention of the parties is to be conſidered in all 
Contraqs 3 and it was the intent al the parties here, that the 
Plaintiff ſhould have the Gzaing , fox the uſe of his Cattle, 
and they will not eat them when Pops are put into them. So 
if J covenant that J will leave all the Timber which is grow- 
ing on the Land J hire, upon the Land at the end of the Term, 
if Jcut it down, though J leave i on the Land, it is a meach 
of my Covenant. So if J coveyant to deliver ſo many yards 
of Cloth, and J cut it in pieces and then deliver it, its a breach 
of mp Covenant; fo2 the Law regards the real and faithful 
perfoymance of all Contraas, and doth diſcountenance all ſuch 
acts as are in fraudem Legis ; 
J grant to you an Annuity till you have purchaſed 5 s. per 
annum Rent, and you putchale 5 s. per annum joyntly with ano- 
ther, that is no perfozmance of the Condition, becauſe mp 


intent was that you ſhould purchaſe the Rent foz your own 
Pꝛoſit and Advancement, Dier 15. a. pl. 80. 


4" Watkinſon verſus Mergatron. 


DE Plaintiff ſued the Defendant in the Eccleſiaſtical 
Court at York, fo marrying his Siſters Daughter, and 
the Defendant pꝛaped a Pꝛohibition, becauſe out of the Le- 
vitical Degrees 3 but denied by the whole Court, becauſe its 
a Cauſe of Eccleſiaſtical Cognizance , and Divines better 


know 
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know how to expound the Law of Marriages than the Com- 
mon Lawyer 3 and though ſometimes Pꝛohibitions have been 
granted in Cauſes Matrimontal, yet if it were now Res inte- 
gra, they would not be granted. 


Okeden verſus Keynel. Ante. 3 91- 


E BT upon 23 Eliz, cap. 1. fo2 not coming to Church. 
At the Trial, after the Jury (wo2n, and befoze Uerdig 
gtven, the Defendant came into the Court, and did there 
ſubmit, recognize, confeſs and acknowledge, that he had of: 
fended and done ill in not going to Church, and not con: 
fozming himſelf to the Law therein, and did then pꝛove that 
he had conkozmed himſelf ſince the Suit bzought by going to 
Church, receiving the Sacrament, and behaving himſelf oz. 
derly and ſoberly during all the time of Divine Service, acco?: 
ding to the Law; and did then and there pzomiſe and engage 
to confoun, and go to Church, and there to behave himſelf 
ſoberly and owerly, accoding to the Law; and that the ſain 
Defendant was never indiged oz p2olecuted foz any Offence 
of this nature befoze. 

This is an Action -fo2 201. a month fo2 not coming to 
Church, tried at the Aſſizes in Dorſer, and a Aerdic fo2 the 
Plaintiff foz 40 J. At the Trial the Oefendant. comes into 
Court and conkozms, and makes the above witten Recogni⸗ 
tion, Whether that doth diſcharge the Acion and Uervic, oz 
no, is the queſtion ? 

And the whole Court did reſolve that the Action and Aer⸗ 
dict were diſcharged 3 we did not argue the Caſe publickly, but 
bziefip gave our Opinions. J had pzepared my Argument, 
but ſince we all agreed in Opinion we did not argue. 

The Clauſes in the ſeveral aas of Parliament to be taken 
notice of are theſe, 23 Eliz. cap. 1. Provided always, That 
every Perſon guilty of any Offence againſt the Statute (other 
than Treaſon and Miſpriſion of Treaſon) which ſhall before he 
be thereof indicted, or at his Arraignment or Trial before 
Judgment ſubmit and conform himſelf before the Biſhop of 
the Dioceſs, where he {hall be reſident, or before the Jultices 
where he (hall be indicted arraigned or tried (having not 
before made like ſubmiſſion at any his Trial being indifted 
for his firſt like Offence) (hall upon his Recognition of ſuch 
Submſſion in open Aſſiſes or Seſſions of the County, where 
fuch Perſon ſhall be reſident, be diſcharged of all and every 
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the ſaid Offences againſt this Act (except Treaſon and Miſ- 
prifion of Treaſon ) and of all Pains and Forfeitures for the 
lame. 

1 Jac. cap. 4. JNovidded nevertheleſs, and be it enacted by 
the Authority of this preſent Parliament, That if any that is or 
ſhall be a Recuſant ſhall ſubmit or reform him or herſelf and 
become obedient to the Laws and Ordinances of the Church 
of England, and repair to the Church, and continue there durin 
the time of Divine Service and Sermon according to the true 
meaning of the Statute in that behalf in the ſaid late Queens 


time made and provided, that then every ſuch perſon for aud 


during ſuch time, as he or ſhe ſhall ſo continue in ſuch Confor- 
mity and Obedience, ſhall from thenceforth be freed and 
diſcharged of and from any the penalties and loſſes which the 
ſame perſon might otherwiſe ſuſtain and beat in reſpett, or by 
reaſon of ſuch Perſons Recuſaney. | 

J conceive the Pzoviſo in 1 Jac. cap. 4. duth diſcharge the pe: 
— the Intereſt which the Jnfoaner hath in 

e 4 

1. Becauſe the Confoutting was befozx Ttyal. 

2. Becauſs: by Gerdict the Plaintiff -aequires no debt 0? 
duty till Judgment. | 
Mich. 37 & 33 Eliz. Bp all the Tuſlic as ot England, 1 Roll. 
Rep. 94. Jf H. be conviued ot Recacatity by JPtoclamation, and 
afterwards he confoztins himſelf, he mall laue the penalty in- 
curred befoze, becauſe ſuth Condickton is by tht Mods of 
39 Elia. cap. 6. and 3 Jac. cap. 4. u ſliffitient as if he had been 
tried by Uerdic reco2ded, 1 1 Co. 60. Foſters Cale, 

Nich. 39 & 40 Eliz.'1 Roll. Rep. 94, "Tenant in tafl is con- 
victed by J2oclanlation, and dies, Hts weit tall not be ſubjen 
to the penalty by 33 H. 8. cap. 39. deraaſe no debt ariſes there. 
by, becauſe tis not a Judgment; bat it ze had been conviaey 
by Uerdiq and Judgfnent given thereon he chould have been 
charged. OM LIEN -« 

Object. This will diſcourage Pꝛolecutoꝛs. 

Reſp. *Tis no moze loſs to him than ik the Recuſant hav 
died, and the P2oſecuto2 did undertake this Suit ſubject to the 
ſame hazard. 2. As Mꝛoſecuters are not to be wed hardly, 
ſo Converts are to be incouraged, whith made the Lo2d Chief 
Justice Coke (in Dꝛ. Foſters: Caſe) tntercede fo2 Foſter to 
the King after Judgment, 2 Bulſtr. 325. and did p2evail, 1 Roll. 


Rep. 95. 


Term. 
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Beſſey verſus Olliot & Lambert. Error. C. B. Norff. 2, 


T ©Þ E-Plaintiff declares of a Treſpaſs and Falſe Impi - ͤ- - 

; ſonment, and detatning in Pziſon quouſq; finem fecit 
ad damnum 100 l. The Defendants juſtifie by virtue of a TUrit 
of Non omittas directed to the Sheriff of Norfolk, and a War: 
rant to the Batliff of: the Duke of Norfolk to whom execution 
of the ſaid Narrant did appertain, who committed him to the 
Defendant as Keeper of the Pꝛiſon of the Liberty. The Plain- 
tiff replies, De injuria ſua propria, Abſqʒ hoc that the Batliffs 
took him within the: Liberty. The Defendant demurs, be: 
cauſe the Plaintiff traverſes a thing not traverſable, and an⸗ 
ſwers not the Defendants bar; and Judgment was given in 
C. B. to2 the Plaintiff. | 

The queſtion was this. A Gaoler takes from the Bailiff a 
Puſoner arreſted by him out of the Bailiffs Juriſdiction, TUbe- 
ther the Gaoler be liable to an Action of Falſe Jmpaiſonment ? 
and the Judges of the Common Pleas did all hold that he 
was; and of that Opinion J am fox theſe Reaſons. , 

1. Jn all Civil acts the Law doth not ſo much regard the in- 
tent of the Acto2, as the Loſs and Damage ot the Party ſuffer- 
ing; and therefoze Mich 6 E.4.7.a.pl-18. Treſpaſs quare vi & armis 
clauſum fregit, & herbam ſuam pedibus conculcando conſumpſit 
in fir Acres. The Defendant pleads, that he hath an Acre 
lying next the ſaid ſix Keres, and upon it a Pedge of Thomas, 
and he cut the Thozns, and thep ipſo invito fell upon the 
Plaintiffs Land, and the Oefendant took them off as ſoon as 
he could, which is the ſame Treſpaſs ; and the Plaintiff de- 
murred, and adjudged koz the-Plaintiff 3 fo2 though a Man 
doth a lawful thing, yet ik any, Damage do thereby befal 
another he ſhall anſwer fo2 it, if he could have avolded it. As 
(ff a Man lop a Tree, and the Bows fall upon another ipſo 
invito, yet an Action lies. Jt a Man ſhoot at Buts, and 
| hurt another unawares, an Acton lies. J habe Land though 
| which a River runs to pour Mill, and J lop the Sallows 


Doo 2 | growing 
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growing upon the River ſide, which accidentally ſtop the 
Mater, ſo as pour Mill is hindzed, an Action lies. If J am 
building my own Þouſe, and a piece of Timber falls on my 
Neighbours Houſe and bzeaks part of it, an Action lies. Jf 
a Man aſſault me, and J lift up my Staff to defend mp ſelf, 
and in lifting it up hit another, an Action lies by that Perſon, 
and pet J did a lawful thing. And the reaſon of all theſe 
Caſes is, becauſe he that is damaged ought to be recompen⸗ 
ced. But otherwiſe it is in Criminal Caſes, fo2 there, Actus 
non facit reum niſi mens fit rea. 

Mich. 23 Car. 1. B. R. Stile 72. Guilbert verſus Stone. Trek: 
paſs fo2 entring his Cloſe, and taking away his Hoxſe. The 
Defendant pleads, That he fo2 fear of his Life by thꝛeats of 
twelve Men, went into the Plaintiffs Houſe and took the 
Doe. The Plaintiff demurred, and adjudged fo2 the Plain⸗ 
tiff, becauſe Thteats could not ercuſe the Defendant, and 
make ſatisfaction to the Plaintitf. 

Hob. 134. Weaver verſus Ward. Treſpaſs of Aſſault and 
Battery. The Defendant pleads, that he was a trained 
Douldier in London, and he and the Plaintiff were skirmiſhing 
with their Company, and the Defendant with his Musket 
caſualiter, & per infortunium & contra voluntatem ſuim in 
diſcharging of his Gun hurt the Plaintiff; and reſolved no 
good Plea. So here, though the Defendant knew not of the 
wongful taking of the Plaintiff, yet that will not make an 
recompence fo2 the wong the Plaintiff hath ſuſtained. | 

2. The Defenvant here ſuffers no wong but by his own 
act and will, fo2 he was not compellable to be Gaoler. And 
when a Man takes an Office, tis preſumed he knows of all 
the Conveniences and Jnconveniences which attend it. And 
in this, as in all other Contracts, he muſt take the Bad with 
the Good. Vide Moor 457. pl. 629. Coot verſus Lightworth, a 
ſtronger Caſe. | 

3. As the Gaols of the Counties are incident to the Office 
of the Sheriff, 4 Co. 34. a. So the Gaols of Liberties ate inct- 
dent to the Lozp of the Liberty. And the Gaoler is but Ser- 
vant to him as the Gaoler of the County Gaol is to the Sheriff, 
and conſequently they underffand one another, and are pꝛivy 
— others aas relating to the Puloners in pꝛeſumption of 


Obje&. By this wap a ſubſequent Sheriff may be anſwerable 
fo? the Tozt of his P2edeceſſo?. 
1 bg Do it hath been reſolved fo2 the Reaſon befoze al- 
ev. 


2 Cro, 
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2 Cro. 379. Wythers verſus Henley. Treſpaſs and Falſe 
Impziſonment, and detaining him fo2 a Month. The Defen- 
dant juſtifies by virtue of a Proceſs out of the Erchequer, di⸗ 
rected to the Defendants Pzedeceſſoz, who took him by it, 
and alſo by virtue of a Latitat; and ſo the Plaintiff was de⸗ 
livered over to the Dekendant. The Plaintiff replies as ta 
the Exchequer Proceſs, there was a Superſedeas, and that the 
Pꝛedeceſſoꝛ detained him after the Superſedeas delivered 3 and 
as to the Latitat, that the Plaintiff in that Action ozdered the 
Defendants ]Iedeceſſo? to diſcharge the now Plaintiff. And 
upon this Plea the Defendant demurred; and adjudged fo2 
the Plaintiſf, becauſe this detaining by the now Oefendant is 
quaſi a new taking. And the ſubſequent Sheriff is bound to 
take Conuſans of the das of his Pꝛedeceſſoz, And tis uſual 
— other Caſes fo2 one Man to anſwer foz the Acts of an- 
other. 

5 Co. 100. b. Penruddocks Caſe. Quod permittat againſt a 
Feoffee fo2 a Nuſans erened by his Feoffoz. 

2 Cro. 373. Rippon verſug Bowles, 1 Roll Rep. 222. JE J 
have a May over the Land of J. S. who ſtopt it, and then 
let it to J. D. foz years, J may have an Action againſt the 
Leſſee, and notice is not matertal, 3 Cro. 918. Prince verſus 
Allington. | 
4. The Jnconvenfence which would otherwiſe fall out; fo2 
the Defendant ſhould be thus tmpziſoned, and have no Be⸗ 
mevy fo2 his Wrong, fo2 the 'Batliff may be dead, oz the 
Arreſt might be by a Deputy, oz Perſon inſolvent 3 and no 
Inconvenience on the other ſide, koz he map take Security 
that he ſhall be charged with no Paiſoners, but what ſhall be 
legally committed; oz perhaps he may have a Special Action 
upon the Caſe fo2 committing the Pztſoner to his Cuſtody, 
not having been duly arreſted. 

But the other thꝛee Judges reſolved that the Oefendant 
the Gaoler could not be charged, becauſe he could not have 
notice whether the Puloner were legally arreſted 02 not, and 
yet he is compellable to take the Paiſoner into His Cuſtody, 
and if he let him go he is liable to the Plaintiff in the Actions 
Suit fo2 the Eſcape. 

Afterwards Maynard Serjeant moved farther, that the De- 
fendant is charged by the Declaration fo2 Jmpziſonment quo- 
uſqʒ finem fecit pro deliberarione habend. which is not anſwer- 
ed, fo2 the Jmpziſonment only is juſtified, and not the finem 
fecit; and this Exception was taken Mich. 19 H. 6. 35. a. pl. 
73. 1 Roll Rep. 264, Slowley verſus Eveley. But — 

thoug 
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thought the Plea good notwithſtanding that Exception, becauſe 
he pleads Not Guilty to all præter the Jmpziſonmenut. 


July 18. 1682. Upon a Commiſſion of Review to the 


Court of Delegates. 


DE Caſe was thus. Thomas Boone a Merchant of 
Exceſter made his Till, and died poſſeſſed of a Per- 


ſonal Eſtate of 100000 1. which lay in ſeveral Places, and up- 


on ſeveral Securities, left three Sons and five Daughters, and 
gave his five Daughter 3000 l. a-ptecez he gave his ſecond 
Son Chriſtopher Boone 2000 l. to be paid him at thee ſeveral 
payments, and he gave him no moze becauſe he found him im⸗ 
pꝛovident. pe makes John his eldeſt Son his ſole Executoz, 
who pꝛoves the TUill, and ſwears to bing in an Jnventozy, 
A time to do it is aſſigned him by the Judge of the Pꝛerogative 
Court of Canterbury, and he not doing it, Chriſtopher, June 
1680. takes out Proceſs and cites him befoze the Judge of the 
Pterogative Court, who is ſatisfied that there needs no Inven⸗ 
ton. The ITlill is pꝛoved per Teſtes, and 22 May 1680. ſen⸗ 
tenced to be a good Till. The cauſe why the Judge thought 
an Inventoꝛp not necefſarp was, becauſe the two firſt Pay⸗ 
ments were made, and Releaſes given, and then fo? laſt by the 
Will but 4 1. per centum was due, and John allowed 6 1. and 
alſo offered Chriſtopher the laſt payment, Chriſtopher not 
being ſatisfied with this, Appeals to the Delegates, who hear 
the whole Cauſe, and ſentence that there was no need of an 
Jnventozy at the Plaintiffs inſtance, And now Chriſtopher 
upon a Commiſſion ad revidend. the Sentence of the Dele- 
gates, pꝛays that the Sentence map be reverſed, and that John 
map at his inſtance be compelled to bzing in an Jnventozy. 
Dis Reaſons alledged by his Council were, 1. There map be 
found another C7itil wherein Chriſtopher map be Executoz, and 
then he will be to ſeek fo2 the Eſtate, 2. There may be 
Speclalties taken by the Teſtatoꝛ in the Name of Chriſtopher, 
and there being no Truft declared, the ſame will be conſtrued 
an advancement fo2 Chriſtopher. 3. John the pꝛeſent Erecu- 
toꝛ may die Jnteftate, and then the Adminiſtration de bonis 


non will belong to Chriſtopher. 4. The Statute of 21 H. 8. 
cap. 5. (ays, That the Exrecuto? ſhall make a true and perfect 
Jnventow. 5. John hath ſwozn ſo to do, and no Judge can 


diſpenſe with his Oath. But notwithſtanding thel? nan 
he 
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the Sentence was confirmed by North Loꝛd Chief Juſtice of 
C. B. Wyndham Juſtice, and my Self, and Dy, Newton, and 
D2. Oxinden ; and as to the three firſt Arguments there ſhall 
not be pꝛeſumed another TUtll, Specialties oz dying Jnteſtate ; 
and as to the fourth, the intention of the Statute was fo the 
advantage of Legatees and Creditozs 3 and here the Legacy 
is tend2ed, and no Credito? complains ; and tis found that John 
hath acknowledged in his Hands 23000 l. mote than what will 
pay the Debts and Legacies. And by the Statute the Inven⸗ 
toy is to conſiſt only of Hoods, Chattels, Mares and Mer⸗ 
chandizes, and not of Things in action ; and this Eſtate con- 
ſiſts moſt of Specialties; and it would be very diſadvanta- 
gious to Debtozs (as this Caſe is) to have their Debts dil⸗ 
covered when no neceſſity requires; and the Oꝛdinary doth 
frequently diſpenſe with a langer time to bzing in an Jnven- 
tozp, and (o he map diſpenſe with the Jnventozy upon cauſe ; 
and ſuch Juventoꝛy was diſpenſed with in the Ettate of Sir 
Henry Martin who died 1641. and in the Caſe of Vandeput 1647. 
and ſo Sentence was confirmed, 


Terry, 


. 
1 
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Put and Hardy verſus Sir William Rawſterne, Sir 
Thomas Beckford & 41. 


ROVER of divers Goods, The Defendant pleads 
an Action of Treſpaſs vi & armis bzought againſt them 
foumerly, fo taking and diſpoſing of the lame Goods; 

and upon Not Guilty pleaded, a Uerdict fo2 the Defendants? 
Judgment ſi actio. The Plaintiff demurs, and adjudged fozthe 
Plaintiff in this Aion of Trover, becauſe Trover and Treſpaſs 
are Actions ſometimes of a different nature; fo2 Trover will 
ſometimes lie where Treſpaſs vi & armis will not lie; As if 
a Man hath my Goods by mp delivery to keep fo2 me, and 
J afterwards demand them, and he refuſes to deliver them, 
J may have an Action of Trover, but not Treſpaſs vi & armis, 
becauſe here was no toztious taking: And ſometimes the Caſe 
may be ſuch, that either the one oz the other will lie; fs 
where there is a toztious taking away of Goods, and detatning 
them, the Party may have either Trover o2 Treſpaſs, and in 
ſuch Cafe Judgment in one Action is a bar in the other. And 
the Rule fo2 this purpoſe is, That whereſoever the lame Evt- 
dence will maintain both the Actions, there the Recovery oz 
Judgment in one map be pleaded in bar of the other; but 
otherwiſe not; and lo this Judgment will not claſh with Ferrers 
Caſe, 6 Co. which is good in Law, fo2 here it is to be pye- 


6 W f 
7 25 465 {{yſumed that the Plaintiffs in the firſt Action had miſtaken their 
/& 355 Aion; fo2 that they had bzought a Treſpaſs vi & armis, where- 


gel 202 ang they had no Evidence to pꝛove a wongful taking, but only 


a demand and denial, and therefoze the Uerdic paſſed againſt 
them in that Action, and ſo were fozced to begin in this new 
Action of Trover. This Judgment was given poſlitively by 


Pemberton, Jones and my Self, Dolben hæſitante. 7 fu 
e 2 ply ny 7 2. 
cee CE AUT N., Lan, 


Hughes 
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Hughes verſus Cornelius, & al. 


Rover fo; a Ship, and its Tackle and Furniture. Upon 4 24 
Not Guilty pleaded a Special Uerdic was, That one ; 

William Gault a Dentzen of England was Owner of the Ship 
at the time of the taking, and was Dutch butlt, and taken in 
the Mar between the Dutch and French as a Dutch Puze, 
and condemned fo2 pꝛize in the Court of Admiralty of France, 
and ſold, and that when the laid Ship was taken as Pie, 
there was Amity between England and France. That -the 
Maſter was a Dutch Man bozn, but a Denizen of England. 
The Mate was Engliſh, and eight Bariners Engliſh, and 
two Dutch on Board; That the ſaid Ship was ſold to di⸗ 
vers Perſons by virtue of the Sentence of the Admiralty of 
France, and that the Plaintiff bought the ſaid Ship from the 
Perſons to whom the ſame was ſold as afozeſaid ; that the De- 
fendants as Servants of the (aid William Gault took the ſaid 
Ship from the Plaintiff; and if the Defendants be Guilty, &c. 

The chief queſtion intended was, UUhether this Sentence 
ſhall be examined by the Common Law? And reſolved, Jt 
ſhall not, becauſe though it be in another Kings Dominions, 
we ourcht to give Credit to it, 02 elſe they will not give Credit 
to the Sentences of our Courts of Admiralty; and the De⸗ 
fendants are at no prejudice, fo? the way is, if they find them- 
felves agrieved, to petition the King, who will examine the 
Caſe, and if he finds cauſe of Complaint, will ſend to his 
Ambaſfads2 reſiding with the Pzince oz State where the Sen- 
tence was given, and upon failer of redzeſs, will grant Let⸗ 
fers of Marque and-Reptiſal z and Judgment was given ko; 
the. Plaintiff. | 


Na Ctial at the Bar in an Inkozmation againſt Ford ,7 
1 Low Grey of Warke, and others, fo2 taking away the 
dy Henrietta Berkley, Daughter of George Earl of Berkley, 
20 Auguſt, 34 Car. 2. The Council fo2 the King challenged 
ſome of the Juroꝛs who were returned out of the County of 
Surry, and the Council fo2 the Lozd Grey tnſiſted, that the 
cauſe of the Challenge ought to be peſently ſhewn, accoꝛding 
to the Statute of 33 E. 1. called an Owdinance fo2 Jnqueſts, 
and to infozce them to do (o, the Council fo2 the Lozyp Grey 
challenged tours peravail. But reſolvsd by the whole Court, 
pp That 
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That the King ought by that Statute to ſhew cauſe of his Chal⸗ 
lenge, but not befoze all the Jurozs of the Pannel are called 
over, foz if there be enough beſides thoſe which are challenged, 
no cauſe ſhall be ſhewn of that Challenge, and thereupon the 
Defendants relinquiſhed their Challenge, and the Jurozs find 
the Defendants gullty. Df this Opinion is Stamford Pl. 


Coron. 162. b. 


December 18. About three a Clock in the Afternoon, or a 
quarter paſt, died the Right Honourable Sir Heneage Finch, 
Knight and Baronet, Lord Finch Baron of Daventry, Earl of 
Nottingham, and Lord High Chancellor of England, at his 


Houſe in Great Queen: ſtreet. 


December 20. 1682. The Great Seal was delivered to Sir 
Francis North Knight, Lord Chief Juſtice of the Common Pleas, 
and he became there Lord Keeper thereof. 


Deſigny's Caſe: 


eldeſt Son of one Turber, who was a Scholar at 
rchant-Taylors-School, and a hopeful young Pouth. Tur- 
bet exhibited an Inkoꝛmation again Debgay, and upon Not 
Guilty pleaded, he was found Guilty at Niſi prius betoze the 
Chief Juſtice Pemberton, the ſitting after Trioiry-Term laſt, 
and this laſt Micbaelmas-Term he appeared in Court, and gs 
fined 500 l. and to lie in Pulon till he —1 inte which 
Fine impoſed, the Pziſoner. pꝛocured à Pꝛomiſę ot a Pardon 
of his Fine; but the Court laſt Term being inkozmed of. it 
and it being an Offence of an hainous Nature, directed 
Father of the Child to bing a Homine Replegiand o, and 
thereupon an Elongatus was returned, and the Piſoner charg 
with it in ]iſon ; and now Deſigay pꝛocured a Letter ft 
the Commiſſioners of the Treaſury, ſignifying his Majeſties 
Inclination of pardoning the Fine, if the Judges of. B. R. 
could adviſe the Pardon might diſcharge - his Jmpaiſon- 
ment; and thereupon 21 December 1682. all the four Judges 
of B. R. met at the Lozd Chief Juſtice s Chamber in Serjeants- 
Inn fn_Fleet-ſtreer 3 and upon hearing Council of both ſides, 
we could not think it reafonable to bail the Pꝛiloner upon the 
Withernam, but did pzopoſe, That if the Pꝛiſoner would being 


1000 I. 


Draw a Merchant trading to Jamaica, ſpirited away the 
S 
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me into Court, -we would give him his Liberty, but the 
Monp to be foxfefted if he pꝛoduted not the Child within ſir 
months, and gave him time to conſider. The Council — 
Deſigny produced a Caſe 16 R. 2. Rot. 16. B. R. David De 
verſus Count de Warwick, and 5 H. 4. Rot- 25. B. R. William 
Uſcot verſus Simon Brig, and 12 E. 4. 4. but none ot the Caſes 
reached to this Caſe; wherein the Dekendant could pꝛetend to 
no Title to the Child, becauſe he hath been already conviaed 
upon an Jnfozmation. 

It was objected, That if an Rlongatue eſt returned by the 
Sheriff-be concluſtve to the Defenvant,' fo' as he may hof tra 
verſe it, then the Defendant 'hath no remedy. | 

Jt was anſwered, 1. The Defendanr/ may bzing an Action 
upon the Cale fo2 the falſe Return, and if it be found foꝛ the 
— the Defendant in- we II] Replegiando may be 

led. 

2. It the Sheriff ſhall die before the Irue tried, o2/theActon 
brought, then the Ring may /Jfſiie out a Commiſſion to in- 
quire of the truth ot the Return, which Inquiſition: by 
virtue of the (atv Commiſſion may be traverſed by the De- 
fendant in the 'Homine Replegiando; and if the Iſſue upon 
that Traverſe be found fo2 him, he ſhall be balled, Vide Raft, 
fatr; 402. and 403. And the as in Withernam is no Execu⸗ 
tion; but unleſs the Defendant will confeſs the taking, and 


having the Party corel. be cannot de batted, as appears 


by all wg) Caſes betoze * 


In the fieſ Week/ of January 1682 died Sir Themes Toi 1 
Knight and Baronet, one of the of B. R. Gran 
ſenectute. He 1 to his death but was diſpenſed 
with from fitting in Court by reaſon of his Age and Infirmity, 
and was allowed ut dicitur, 500 J. per annum Penſion from the 
Crown 3 ld died in Kent, of which Country he was;none| ſuc- 
82 bins at his death becauſe Juſtice” Dolben was ſworn at 

his being-Ciſptaſedaith, about cite yeari | 


37 903 een ode endend 5! 


O®, Pridoy Ja. te aps, wt a 
tween Emerton alias H 

befoze Commiſſioners 1 Dees, 1 

miſſioners a Comniilow of hrs ed, ull the 
Judges who. were there 11 e then in Con te- 
ceived a Note ubſretved by the 'L t of the 

the Earl ot Radnor; the Dube dt Ormond," Low Steward of 


the Houſhotd, Sir Leolin Jenkins knight, Prineſpal Secretary, 
Ppp 2 Dotto2 
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uche Cauſe She 
Duttbtane contr. Emerton, 
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Eduncil, 
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Dodo? Hedges and Doctoz Saint John two Doctozs of the 
Civil Law, Convelegates with the Judges, in theſe wozds, 

We do appoint to meet and conſult about a day for the hear- 
ing and determining this Cauſe upon the ninth day of January 
next, in the Council Chamber at White-hall, between the hours 
of nine and eleven in the forenoon of the ſame day, and do 
require the Proctors on each {ide to attend accordingly, dated 
this ſixteenth day of December 1682. 

At the receipt whereof the Judges were ſomewhat troubled, 
for that they heard nothing of it before, and it is to attend at 
White-ball, whereas all Commiſhons of Delegates, wherein any 
of the Judges are named, have always been heretofore execu- 
ted at one of the Serjeants- Inns, becauſe the Judges are con- 
ſtantly imployed in the publick Affairs of the Kingdom, in the 
Bufineſs of their ſeveral Courts, and other things which cannot 
be done fo conveniently for the Subjects elſewhere; and alſo 
every Summons upon ſuch Commiſſions uſed to be ſigned by 
one of the Judges named in the Commiſſion, which was bere- 
in wanting, and thereupon fix of the Judges repaired together 
to the Lord Keeper North to inform him of the Matter, and to 
defire his directions, who ſeemed to adviſe. that we attend ac- 
cording to the Note, but put the Judges in hope that the an- 
cient courſe ſhould be obſesved in hearing the Cauſe; he told 
the Judges that the like had been attempred in Henry Martins 
time, under pretence, that becauſe Biſhops were named in the 
Commiſſion, the Commiſſion ought to be executed at DoFors 
Commons, but the King ordered, that the Judges ſhould not ſtir 
from their uſual Places of executing ſuch, Commiſſions. This 
(ut dicitur) did now ariſe from the promotion of i Sir Leon 
Jenkins, who is a, Civilian, and would favour his profeſſion as 
much as might be. | 


N Wedneſday, January 17. 1682. . at Juſtice-Hall at the 
Old Baily, in London, a Caſe was. referred. to the Ju- 
ſtices, which was this; One Fletcher . Midaw, having (e- 
veral Childꝛen by her koꝛmer husband, who lived in the Pari 
of St. Buttolph without Aldgate, which Pariſh lies in tuia 
Counties, viz. London and eſex, marxies a ſecond ui 
band, and then they put aut the-Childzen; to Nurſe at Enfield in 
Middleſex, aud then the Mother dies, and after her the Fa- 
ther · in⸗ L am ; the Nurſe applies her ſelf: fox Mony to the Pari 
of St. Buttolph, which hath one den, and ſeveral 


| Church-war 
Overſeers of the Pooz of the County of Middleſex, and Citp 
of London, any the Pariſh Rates are ſeveral ; the —_ 
(ven 
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lived and died in that Pariſh which lies in Middleſex, who 
contended with the other part of the Pariſh in London, and 
upon application to the Quarter-Seſſions in Middleſex, the 
Juſtices of Peace there ozdered that that part of the*Parifh 
which was in London ſhould go equal Charge in relieving 
theſe Childzen ; and that part of the Pariſh which is in London 
not ſatisfied with the Dzder, applied themſelves to the Gaol- 
delivery at the Old Baily, and there reſolved by Pemberton 
Chief Juſtice, Dolben and other Juſtices there, That without 
any particular uſage to the contrary, the Pariſh in both Caun⸗ 
ties ought to contribute their ſhares towards the relief-df rhe 
Childzen, becauſe the Statute of 43 Eliz. cap 2. names only 
Pariſhes : But in regard it was made appear that each part of 
that Pariſh had diſtin Officers, and made diſtin Rates, and 
had uſed time out of mind to make diſtin Accompts to the 
Juſtices of each County, the Court did look upon each Df- 
viſion as a ſeveral Pariſh, and thereupon ozdered, That that 
part of the ſaiv Pariſh which lies in Middleſex ſhall pay the 
Nurſe, and pzovive foz the future fo2 the ſaid Childzen. And 
it was reſalved, that no notice can be here taken of the place 
of the Birth of the Childzen, but of their laſt Settlement, by 
43 &liz. cap. a, becauſe they ate only puoi C and not 
Uagabours.; but they which are Rogues oz Uagabonds within 
39 Eliz. cap. 4- ſhall be p2ovided tog dy the place where they 
were bon. — F | . ‚ | 
At the lame Seſſions a Woman was invicned as Acceſſoꝛp, 
as after to a Burglary committed by one Johnſon in Leiceſter- 


{hire. Jobnſon hath been tried and attainted, but pꝛocured his 
Pardon, which hath been allowed ;. and now the Moman p2ay- 


ed. that ſhe, might be diſcharged: — che mut plead 
to — — Ni hade either his 


——̃ ——ä—E — — 


LILY, OS — obtained his on before 
ment, the Acceſſop ſhall not be queſttoned z- yet if the l 
be atcainted, the Acceſoy muſt; anſwer, though'the Puncipal 


be pardoned. F 
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Saunders Eſquire of the Middle. Temple appeared at 
the Chancery - Bar, to a Writ teſted in the Vacation 
to command him to take the State and Degree of a Ser- 
jeant at Law, and was there ſworn, and immediately went 
from thence into the Common Pleas Treaſury, and there in 
the preſence of all the Judges, except Levins who was ſick, 
made his Count, and had his Coif put on, and went to the 
Common Pleas Bar, and made ſome Motions, ' till the Lord 
Keeper came into the Court of Kings Bench, and then he was 
ſent for to the Bar, and when he was there placed, the Lord 
Keeper made à very excellent Speech to him, and then he 
came into the Court, his Writ for Chief Juſtice was read, and 
having taken the Oaths of Obedience and Supremacy, and Oath 
of Chief Juſtice; he was placed Chief Juſtice of the ſaid Court, 
in the room of Sir Frasci Pemberton, who was the day be- 
fore ſworn Chief Juſtice of the Common Pleas at his own de- 
fire, for that it is a place (though not ſo honourable) yet of 
more; caſe and plenty, as the Lord Keeper faid in his Speech to 


MA. The firſt day of this Term Edmond 


Saunders. 


Memorandum, January 25. 1682. At the importutiity of one 
Brumskil, who did fhrmerly pretend himſelf able to advance 
the Revenues, of the Crown, the King commanded all the 
Judges to meet and conſiclen of his Propoſals, which were in 
the general very extravagant, and totally rejected 5 but upon 
inquiry after the management of Popular Actions, we did find 
that the Party who was Plaintiff would frequently get an Exe- 
cution to levy his part, and either left the Kings part unre- 
ceived, or made fome private Agreement with the Sheriff or 
Defendant, or elſe the Sheriff received it, and never accompted 
for it, for that it was not in charge in the Exchequer, and 


thereupon all the Judges made this Rule to be obſerved in al! 
their reſpective Courts, 


That 
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That all Clerks of Aſſize and Aſſociates do return the Poſteas 
in all Popular and Penal Actions and Informations qui tam, &c. 
ex officio into the reſpective Offices whence they Iflue, and to 
receive their Fees for returning the ſame at the Trial from the 
Party for whom the Verdi& ſhall be given, and the Maſter of 
the reſpective Offices to whom the ſaid Poſteas ſhall be returned 
by the ſaid Clerks of the Aſſize ſhall ſend a Note into the 
Exchequer to the Clerk of the Eſtreats there, to the intent the 
Sheriffs may be charged therewith, 


Duncomb ard Singleton verſus Sir William Walter. 
Error in C. B. Action upon the Caſe. Middleſex. 


I — and Singleton bzing an Action upon the Caſe [A+ 4 « 


againſt Sir William Walter, Executoz of David Walter 
Eſqz deceaſed, and ſet fozth that the ſaid David Walter the 
Teſtatoz, 21 November, 30 Car. 2. was indebted to John 
Staley in 1000 l. fo; (a much by the ſaid Teſtato2 of the ſaid 
Staley had and received, and lo being indebted, pzomiſed to 
pay the ſame ; And alſo, that the ſald Staley fog five years laſt 
paſt, befoze the ſaid 21 November, was a Goldſmith, and got 
his Livelyhood by buytng and ring; and _ indebted to 
Pigot in 2001. to Clayton fn 600 1. and being ſo indebted, 
the ſaid 21 November began to conteal himſelf in his Houſe 
with an intention to defrand his Creditozs, and became there- 
by a Bankrupt within the meaning ok divers Ads of Patlta- 
ment. That 20 Febr. 31 Car. 2. at the Petition of Pigot, 


and other Creditozs, exhibited to the Lom Chancelloz.a Com- 
miſiion iſſued out to certain Commiſſioners to-tnquire, there- 
ol, who after the death of the Teſtatoz, viz. 14 May, 31 Car. 2. 


by Jndenture aſſigned Staley's Eſtate to the Plaintiffs, bp vſr- 
tue whereof the Plaintiffs are intitjed . to the. ſaid 1900 l. 
And the Plaintiffs fatther declare upon'an Thdtbrratus affhmp- 
fir: fo2 another 1000 J. by the Defendant; recejye fo2.the uk of 
the Teſtatoz. Upon Non aGiper pleaded, oy Jury find a 
Special Uerdic, viz. That befoze, the Plainttt Onginal eit 
ſued out, viz. 1 November 1679. und by the ſpace of five 
years then laſt paſt the ſaid Staley was a Trader, and during 
that time became indebted to the lad Pigot in 200 l. to wad 


zabeth Clark in 10001. and to the (aid Martha Clayton fn 600 
The ſaid Etizaberh Clark made her Will 5 July 1677. and 
made John Crew Eſqz-her Executo, and died, —_— 

deat 


N 
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death, and cog Crews 2ohate of the ſai will, viz. 6 No- 
vember 1678. the ſald Crew pzoſecuted a Bill of Middleſex 
againſt the ſaid John Staley and William Staley returnable die 
Jovis prox' poſt quindenam Sancti Martini, fo the (aid 1000 l. 
on which dap he was arreſted, and put in ſufficient ſecurity fo2 
his appearance, and ſo was deltvered out of cuſtody. That 
afterwards, viz. 18 November 1678. which was befoze the re⸗ 
turn of the ' ſaid TUrit, the laid John Crew pꝛoved the ſaid 
Till. That the ſaid 18 November 1678. the ſaid David Wal- 
ter received the ſaid 1c00 1. from the laid Jobn Staley, being 
before that time due to the ſaid David Walter upon Bond and 
Judgment. That befoze the Return of the ſald Bill of Middle- 
ſex, viz. 26 Nov. 1678. the ſaid John Staley voluntarily rendzen 
himſelf in diſcharge of his Bail in the Suit againſt him by the 
ſaid John Crew, and was then committed to the Pꝛiſon of 
the Marſhalſea fo; want of Bail. That the (aid Debt due to 
the ſaid Elizabeth Clark was a juſt aud true Debt, and the 
ſald John Staley being (o in cuſtody, 14 Febr. 33 Car. 2. did 
remain ever ſince om tment, the ſaid Debt not being 
paid, 02 compounds That the (ald Staley was, and 
yet is 5 Suben of the King, bozn at Weſtminſter. That 
20 Febr. 31 Car. 2. at the Petition of the ſatd Jobn Pigot on 
a Commiſſion iſſued. out of the Chancery 


e Commiſſoners 14 May, 31 Car. 2. afſign- 


his and others. 
415 and i 
| the, Ea pk be + = . That 
* L 1000 „mentioned by the ſai Davi ter Had and 
ts „is the ſame mentioned in the Declaration. But 
bet "upoh whole matter the fat John Staley was a 
reipt, 18 8 30 Car. 2. De ignorant & pe 
— diu LI .and if. then a Bankrupt 
2 lind lo mie Plaine i Aro then fo2 the Defendant. 
en, 15 B. fo; the-Defendant, and now 
1 5 bzings a Crit, of Erroz,, and aſligns the general 


Je Caſe in bud Staley being a Trader becomes indebt- 
ed and and to David Walter in 1006 l. and to 
Etiz i ow and uo 1 95 and to ſeveral other Perſons in ſe- 
vera other | be y,1677. Elizabeth Clark makes her 
- and. John Crew, her ſole Erecuto2 and dies. 6 Novem- 
ber 1678. Crew. arreſts Staley fo2 the 1000 l. who immediate 
ly in ſufficient Ball 18 November 1678. Staley pays 
David Walter the 1000 I. and then the (ame day renders bim- 


ſelf to pꝛiſon fn diſcharge of his Bail, and lies in Pꝛiſon to 
the time of the Action, which is above two pears, 20 February 


1678. 
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1678. a Commiſſion iſſues 14 May following, the Commiſſi- 
oners aſſign Staleys Eſtate to the Plaintiff; and the ſole que- 
ſtion is, Uhether Staley was a Bankrupt on 6 November 
1678. which was the day of his Arreſt ; fo2 if ſo, then tis 
fo2 the Plaintiffs, becauſe he paid the 10co1. to David Wal- 
ter after he became a Bankrupt 3: but if he: did not become a 
Bankrupt on that day; then 'tis fo2 the Defendant. 

The wows of the Statute of 21 Jac. cap. 19. are, Being 
arreſted for Debt, ſhall after his or her Arreſt lie in Priſon 
two months or more upon that or any other Arreſt, or other 
detention in Priſon for Debt. And in the ſaid Caſes of Ar- 
reſt or lying in Priſon for ſuch Debt or Debts, (hall be ad- 
judged a Bankrupt from the time of his or her ſaid firſt 
Arreſt. 


Dyoſſe foz the Defendant in the TUrit of Erroz. Pere is 
an Arreſt and lying in Puſon two months after, and ſo within 
the woꝛds of the Statute. | 

1. Object. Pere is not an immediate lying in Pulon upon 
the Arreſt, fo2 here was Bail put in. 

Reſp. The Statute diſtinguiſhes not between the Caſes 
where Bail is, and where 'tis not put in, and though the 
Caſe map not be within the ſecond Clauſe, "twill be within 
the firſt ; fo2 here was lying in Paiſon two years. 

2. Object. A Man cannot be a Bankrupt, but where there 
is a real Debt due; but here Crew had not pꝛoved the Will, 
and till then he could not claim the Debt of the Teſtatoz at 
the time of the Arreſt. 

Reſp. The Mony is due to the Executoz befoze Pꝛobate, 
fo2 he may releaſe, as Middletons Caſe is, 5 Co. 28. a. And 
Pꝛobate is only an Allowance of the Erecutozſhip, and an 
Erecutoz may befoze Pꝛobate bing a Writ, but not declare, 
1 Roll Abr. 917. A. pl. 2. And here the Till was pꝛoved be- 
koze the return of the Urit; and where tis (aid an Erecu- 
toꝛ cannot ſue befoze Pꝛobate, tis meant he cannot ſue effecu- 
ally. 

This Statute doth not diſtinguiſh between a legal and il⸗ 
legal Arreſt; and if a Bankrupt ſhould not become ſo from 
the firſt time of his Arreſt, he might make over his Eſtate, 
and then deliver himſelf up to Puſon in diſcharge of his Bail, 
and ſo elude the Statute. 

Walcot Serjeant fo2 the Defendant. The queſtion is, from 
what time Staley (hall be accounted a Bankruptz and J con- 
ceive only from the time that he rendzed himſelf in diſcharge 


Qqq of 
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of his Bail, viz. 20 November 1678. A Trades Mans being 
arreſted barely, makes not a Bankrupt. Er adjornatur. 


N the Caſe of the Town.of Nottingham, it appeared, that 
at a Common Council of. the ſald Town, tt was oꝛdered 
that there ſhould be a Surrender made of the Charter to the 
King, and thereupon the Maße purſuant to the ſafo Oꝛder did 
take out of the Town-Cheſt the ſaiv Oder, and farrendzey 
the ſame accowingly; and ſo it fell out, that in the ſald Charter 
was contained not only the Franchiſe of the Coꝛpozation, but 
alſo the grant of certain Common to the Inhabitants, and 
becauſe the Surrender was againſt the Binds of a great num- 
ber of the Jnhabitants who were dilcontented, and were Op. 
poſers of the pzeſent Government of the Kingdom, they took 
advantage of this Dmiſſion, and erhibited an Infozmation 
into B. R. and. defired the Baſter of the Crown Office (in 
whoſe Name the Jnfozmation was erhthited) to file it, but in 
regard it was Matter of State, and of great concern, he this 
Term deſired the Direcions:of the Court, who owered that 
the Attomy General ſhould be made acquainted therewith, 
who at another day appeared, and refuſed ta meddle therewith, 
and fo it was left. to Mz. Aſtry to file og not to file, at his 
Diſcretion, fo2 the Court would not ule any compulfary means 
fo filing ft, in regard they could not know whether ſuch an 
Infodmation was neceſſary 02 no; and tis pzoperly the Office 
of the Kings Attomy to manage Jnfoznattons of ſuch con- 
cetnment, 


Row verſus Sir Thomas Clargis Knight, for Words. 
Error in C. B. 


Þ E Plaintiff in C. B. declares, that he was ſuch a day 
Deputp⸗Lieutenant fo2 the County of Middleſex, one 

of the Kings Puy Council to the Realm of Ireland, and ſtood 
fo2 ts be choſen Burgeſs fo2 the Parliament at Chriſt- Church 
in Com. Wilts. and that the Defendant ſpake theſe wozds of 
him, viz. He is a Papiſt. Upon Not Guilty pleaded, Uerdia 
fo2 the Plaintiff, and Judgment; and now Clargis bzought a 
Writ of Erroz, and Judgment affirmed dy all the four Ju⸗ 
ſtices, viz. Saunders, Jones, Dolbin and my Self, and re- 


ſolved. 1. That the wozds taken abſtracively are ay 
ecauſe 


Term. Hill. 34 & 35 Car. 2. H R. 


483 


becauſe the aas of Parliament of 23 Eliz. 3 Jac. and 25 Car. 2. do 
erpoſe a Papiſt to ſeveral Penalties and Jncapacities. 2. A for- 
tiori, às the woʒds have relation to the quality of the Perſon,fo2 a 
Deputy Lieutenant is an Office of great Truſt ; and tho 'twas 
objected, that tis not an Office of P2ofit, and fo no pꝛejudice 
to looſe it. It was anſwered, That tis of as much Pꝛolit as a 
Juſtice of Peace; and pet the wows ſpoke of a Juſtice were ad. 
judged actionable ; and the Times alter the Law when the ſenſe 
of Moꝛds alter; foꝛ though fozmerly (Papiſt) was not actionable, 
yet now tis grown to be a wow of moze-repzoach. So 
Dealer of Felons was not actionable till it appeared to be a 
Concealer of Felons: And to ſay of an Attozup he is a 
Lnave, ts actionable, though anciently Knave was no moze but 
Servant. Jt was objeged farther, that to Have the woꝛd 
Papiſt to bear an Action would be a means to diſcourage p2o- 
ſecution of Papiſts. To which it was anſwered, That Railing 
is no Pꝛoſecution; and we muſt not puniſh the Innocent, be⸗ 
cauſe we cannot exceed in our Expreſſions of the Mocent. 

And the Law doth alter with the Time; foz befoze 21 E. 3. 
23. an Jnfant could not bung an Appeal; and we find no 
Precedent befoze that time of an Appeal ſo bzought, but now 
tis frequent ; and Judgment was affirmed. 


Roskelley verſus Rebeccah Godolphin. 
Mich. 34 Car. 2. Rot. 599. B. R. 


EBT upon an Obligation dated 24 July, 18 Car. 2. 
againſt the Defendant, Adminiſtratrix of John Godol- 

phin, durante minore ætate of Rebeccah his Daughter fo2 
168 J. The Defendant pleads, That the Teſtatoz became 
bound by Obligation, dated 18 May, 26 Car. 2. in 6000 l. to 
Brook and Wallis (Truſtees of Rebeccah the Defendant, upon 
her Marriage with the ſaid John Godolphin) upon Condition 
to pay to the Defendant her ſelf 3000 1. within fourteen days 
after the death of the ſaid John, if ſhe ſhould ſurvive him, and 
ſays that ſhe ſurvived him, and that ſhe hath not Aſſets ul- 
tra 1000 which ſhe retains towards ſatisfaction of the laid 
3000 l. The Plaintiff demurs generally, and J conceive Judg- 
— ought to be given fo2 the Defendant, and that its a good 

lea. 


Q ag 2 1. J 
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1. J do agree, that if John Godolphin had made a Stranger 
Executoꝛ, there muſt have been an adual payment, 02 Judg- 
ment upon the Bond befoze-this Acton brought, 02 elſe plein- 
ment adminiſtre had not been a good Plea. | 

a, A the payment here had been to. be made to Brook and 
Wallis, though in truſt foz the Feme, Retainer could not have 
been pleaded, though the Law ſeems contrarp, 3 Cro. 754. 
Huiſh verſus Philips, where a Bond was to A. to the uie of 
B. conditioned to pay B. Mony, 'twas a good Plea, that the 
Obligo2 tended the Mony to B. becauſe he was in a manner 
p2ivp to the Obligation, and ſo is Co. Lit: 209. a. . 

3. But here though the Bond be to Brook and Wallis, pet 
the condition is that the Executoꝛs of John Godolphin ſhall pay 
to the Wife ber (elf the Mony, and ſhe is Adminiſtratrix her 
ſelf.z now (he cannot pap to her heilt, and therefo2e the payment 
muſt be by way of Retainer. 

Object. She is but Adminiſtratrix durante minore ætate of 
Rebeccah, (o ſhe cannot tetain, 

Reſp. She map ſell Goods fo? payment of Debts, 5 Co. 
29. Princes Caſe, & eadem ratione ſhe map retain to pay her 
ſelf, Hob. 250. Bryars verſus Goddard, Adminiſtratoz durante 
minore ætate map retain. 


Dominus Rex verſus Higgins, & al. Trial al Bar. 
Worceſter. 


N Infomation in nature of a Quo Warranto exhibited 
againſt certain Perſons being Citizens of the City 

of Worceſter fo2 uſing ſeveral Liberties and Franchiſes withe 
in the ſaid City, ſetting fozth, that King James 2 October, 
19 Jac, did Jncozpozate the ſaid City of Worceſter by the 
Name of Wayoz, Aldetmen and Citizens of the City of 
Worceſter. That there ſhould be a Mayo, ſir Aldermen, one 
Sheriff, two Chamberlains, twenty four ( of the which the 
Majoz and Aldermen ſhould be ſeven) to be Capital Citizens 
and Councellozs, and fozty eight Capital Citizens, whereof 
the Chamberlatns ſhould be two, and that the twenty four and 
foxty eight ſhould be called the Common Council, and that the 
Aldermen ſhould be eleced out of the twenty four. That upon 
the death 02 removal of any of the twenty four, their Place 
ſhould be ſupplied out of the fozty eight. That the Defen- 
dants and ſeveral others named in the Jnfozmation 1 _ 
vember, 


— 
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vember, 32 Car. 2. tu the day ot exhibiting the Inkoꝛmat jon, 
without any Authoity did claim to be Majo, Aldermen, Oh eriff 
and Citizens of the number of twenty four and fozty e ight, 
and by all that time did nfurp upon the King, &c. 

Higgins pleads, that die Lunæ poſt Feſtum Saucti Bartholomei 
Anno 32 Car. 2. he was choſen Majo, and the ſecond Munday 
after Michaelmas took his Dath fo) Erecutton ot his Dffice 
prout Letters Patents require, and fo juſtifies, &c. The 
Kings Attozny General teplies, That when elcaged Majoz he 
was not of the twenty four, and thereupon takes Iſſus. 

Edward Cookſey another of the Dekendants pleads, That he 
9 July, 13 Car. 2. by the Commiſſioners" upon the Act of 'Cox 
pozations was made one of the twenty fut; and that on Mun 
day poſt Feſtum Sancti Bartholomei, 32 Car. a. he was elected At- 
derman and ſwoꝛn, &c. The Attoꝛnp General tepfes, That 
when the Defendant was elecxed Alderman he was not of the 
twenty four, and Jſſue thereupon. 67 | 

Edmond Ofdnal another Defendant pleads, That he being 
one ofthe fozty eight, was 16 January 1863 choſen of the twenty 
four. The Attomy General replies, That when elected of the 
twenty four he was not of the fozty eight, and Iſſue there- 


upon, | 

John Millington, William Hughes and others plead, That 
29 March 1677. &c. thep were choſen of the fozty eight. 
The Attozny General replies, That when they took the Daths 
to execute the Office of one of the fozty eight, they did not ſub- 
ſcribe the Declaration prout the Ac ot Parſtament requires. 
The Defendants rejoyn, that they did (ſubſcribe, and Jſſue 
thereupon 3 and a Trial at the Bar upon all theſe Jſſues. 

The Council fo2 the Defendants took a Challenge to the 
Array, becauſe the Jury was out of the City of Worceſter 
and it being ſuggeſted by the Attozny General- upon the Roll, 
that the Sheriff of the laid City was one of the Defendants, 
he payed a Venire facias to the Cozoners, and that there were 
two Cozoners, and though both the (aid Cozoners were men⸗ 
tioned upon the Recozd to Have returned the Pannel, yet that 
in truth, but one only, viz. Trimnel did return the ſame, and 
ſo not good; but the Court unanimouſly reſolved, that the 
Challenge ought not to be allowed, becauſe it appears by the 
Recow it ſelf, that both did return the ſame 3 and that no 
Challenge contrary to the Reco2d ought to de allowed. 

Another Challenge was taken to the Polis, becauſe the 
Jurozs had not any Freehold within the City; and this Chal- 
lenge was debated by all the four Judges, and it _ to 

them 
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them all that it can be no good Challenge, becauſe the Sta- 
tute of 2 H. 5. cap, 3. both not extend to this Caſe, fo2 that 
is only in Cauſes between Party and Party; no2 doth 35 H.8. 
cap. 6. reach thereto, becauſe that Statute cannot extend to 
Cities and Coppozations, but to Sheriffs of Counties at 
large; fo2 if a Pannel made in Coppozations, muſt have Free- 
hold Jurozs, they muſt have likewiſe ſix PÞundzedozs, which 
cannot be in any Cozpozation of: England; and ſo 27 Eli. 
cap. 6. But the Jurozs of Copozations are to be at the Com- 
mon Law; and though it is ſaid 3 Cro. 413. in Blunts Caſe, 
that there ought to be ſome Freeholders, that cannot be in- 
tended in Cozpozations, fo2 in ſome Coppozations there are 
no Freeholders at all, and ſo Juſtice would fail; and by con- 
ſtant P2agice in all the Trials at Guildhall London bp Niſi 
prius, no ſuch Challenge was ever made oz allowed, and 
therefoze it would by very miſchievous after ſo long Pꝛadice 
to the contrary to admit this Challenge; and yet neverthe- 
leſs, becauſe the Council fo2 the Defendants were not well 
ſatisfied with this Reſolution, J was deſired by the other 
Judges of the Court to know the Opinion of the Judges of 
the Court of Common Pleas, and J diſcourſed with them, 
and pꝛopounded the Challenge to them; and Pemberton Chief 
Juſtice, Wyndham and Charleton ( Levyns being abſent prop- 
ter ægritudinem) did clearly concur with us, and J returned 
their Anſwer ſo to the Court; and fo2 not allowing theſe two 
Challenges, the Oefendants Council pzeferred a Bill of Ex- 
ceptions, which they, deſired might be ſigned by us, that they 
might be afterwards enabled to alledge the ſame fo2 Erroz in 
Parliament, if occaſion ſhould be. 

Vide 17 All. 15. In an Inqueſt in an Action of Debt it 
was not allowed fo2 a Challenge, that the Juroꝛs had not ſuf- 
ficient Land, becauſe the Freehold was not in demand, 


Note, In the Caſe of Sir Henry Vane it was reſolven 
14 Car. 2. B R. That a Bill of Exception doth not extend 


where Piſoners are indicted at the Suit of the King, Syder- 
fin Rep. 85. 


Hutchins 
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Hitchins verſas Stevens. 


Den C fo2 Rent, The Plaintitk ſets foxh; that A. was 
poſſeſſed of the Lands fo2 the Term of ninety nine yearg 
by the Demiſe of B. and afterwards A. demffed the Pꝛemiſes 


; 9 7 222 


koꝛ twenty one years to the Dekendant, who entred and was pol⸗ 


ſeſſed, and afterwards granted the Reverſion to the ]laintiff, 
and that ſo much was in arrear, unde actio accrevit. (pon 


Nil debet pleaded, and Uerdic fo2 the Plaintiff, Jt was moved 


in Arreſt of Judgment, that the Plaintiff had not alledged in 


his Declaration, that the Defendant did ever attozn to the 
Plaintiffs grant of the Reverſion. And reſolved good enou 
without it after a Uerdia, 2 Roll Rep. 489, fo2 its apparent, 
that if the Plaintiff had not given the Attomment in Evi- 
dence, he muſt have been Non-ſnjfed 3 and whereſoever it 
may be pzeſumed that any thing muſt'0f neceſfity be given in 
Evidence, the want of mentioning of it in the Recod will 
not vitiate it after a Gerdi; and ſo Judgment was given fox 
the Plaintiff, 


The King againſt the Inhabitants of Bitton. Glouc. 


Eſolved by Saunders Chief Juſtice, That cutting down of 

Timber-Trees by unknown Perſons noctanter, is not 

within the Statute of Weſtm. 2. cap. 46. fo? the woꝛds of the 
Statute are, Foſſatum & ſepem proſtraver'. 


Smith verſus Batterton. 


Reſpaſs quare vi & armis the Defendant flung down cer- 

tain Stalls of the Plaintiff in the Market ⸗Place of 
Highworth in Com. Wilts. Upon Not Guilty pleaded, Uerdict 
was found fo2 the Plaintiff, but Damages were given under 
40 3. and upon the Seconvary's refuſing to tar Coffs, as be- 
ing a Caſe within 22 and 23 Car. 2. cap. 5. pl. 136. it was 
moved by the Plaintiffs Council that Coſts might be taxed ; 
and upon debate it was reſolved by the whole Court, that 
the Plaintiff (hall have his oꝛdinarp Coſts, becauſe the Statute 
ſhall be intended to reach only to luch Actions in 8 
rs 


/ 007 795% 


—— 


— — 
— 
— 
__— 
— 


—— — — 


2 
— wb 


144. oe 4 — 
— 
— 


43 
. 


» 


— — — 


488 Term. Hill. 34 & 35 Car. 2. B. R. 


—ů—ů— 


Freehold map apparently come in debate; but in this Cale 
the Action is not quare clauſum fregit, but only foz deſtroping 
a Chattel, and the Freehold cannot come in debate, any 
moze than if a Man ſhall take his Swow out and run a 
Coach-hozſe into the Guts, whereby he died, and the Owner 
ſhall bzing an Action vi & armis fo; it, and recover under 40 s. 
Damages, pet he ſhall have his full Coſts. 


Sands verſus Exton. 


The whole Proceedings of this Caſe are as follow. 


Arolus Secundus Dei Gratia, &c. Univerſis & ſingulis Vice- 
Admirallis Juſticiariis ad pacem Majoribus Vicecomitibus 
Ballivis Mareſchallis Conſtabulariis cæteriſque Officiaris & Mi- 
niſtris noſtris tam infra Libertates & Francheſias noſtras quam 
extra ubilibet conſtitutis & præſertim Willielmo Jones Gener. 
ſupremz Cur. Admiralitatis noſtræ Angliz Mariſcall. ejuſque 
Deputato ſalutem. Cum dilectus noſter Richardus Lloyd Miles 
Legum Doctor Surrogatus dilecti noſtri Leolini Jenkins Militis 
Legum etiam Doctoris in Suprema Curia noſtra Admiralitatis 
Angliæ præd. locum tenen. Commiſſariique Generalis ac Curiæ 
præd. Judicis & Preſidentis legitime conſtituti rite & legitime 
proceden. ad petitionem dilectorum noſtrorum Thomæ Exton 
Militis Legum Doctoris Advocati noſtri Generalis & Samuelis 
Franklin Arm. Procuratoris noſtri Generalis præſentant dicto 
Domino quendam Ordinem five reſcriptum quoddam per nos 
fact. tenoris ſequen. vis. 


At 


—_— 
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At the Court at Whitehal, December 13. 1682. 


Preſent, 


The Kings Moſt Excellent Majeſty. 
Lord Archbiſhop of Canterbury. Earl of Craven. 


Lord Preſident. Earl of Conway, 

Lord Privy Seal. Earl of Rocheſter. 

Duke of Albermarle. Lord Viſcount Fauconberg. 
Duke of Ormond. Lord Finch, 

Duke of Beaufort. Lord Biſhop of London. 

Lord Chamberlain. Lord Chief Juſtice North. 

Earl of Cheſterfield. Mr. Secretary Fenkins. 

Earl of Sunderland. Mr. Chancellor of the Exche- 
Earl of Clarendon. quer. 

Earl of Bath. Mr. Godolphin. 


WV the Hoverno2 and Company of Merchants 
of London trading to the Eaſt Indies, did repzeſent 
to his Bajeſty in Council, that the Ship Expectation alias 
Commerce of London was at Graves-End bound fo2 the Eaſt- 
Indies to trade within the Limits of the ſaid Companies Char- 
ter, His Majeſty having taken into conſideration that the 
Eaſt-India Company have ſeveral Contracts, Treaties and 
Articles of Peace with ſeveral Pꝛinces in the Eaſt-Indies, and 
that in caſe ſuch are permitted to trade who have no ſuch 
Leagues oz Treaties with the ſaid Pyinces, Ads of Poſtility 
may enſue, and the Trade of the Nation much piejudiced, 
was pleaſed to o2der the Right Þonourable the Commiſſioners 
of the Admiralty to cauſe the ſaid Ship to be ſtopt until ſhe 
ſhall be cleared, 02 that the Owners ſhall give Security in the 
Court of Admiralty, where his Majeſty hath directed a Pꝛo⸗ 
ſecution of the ſaid Ship. | 

It is this dap Owered by his Majeſty in Council, That 
his Majeſty's Advocate General and 2oo? do take care fo2th- 
with that Pꝛoceſs be iſſued againſt the laid Ship Expectation 
alias Commerce fo? ſtaping of her until Security be entred in 
the Court of Admiralty, that ſhe ſhall not go no2 trade with 
any Jnfivel Country within the Limits of the Eaſt India 
Companies Charter without his Majeſty's Licence. 


Francis Guyn. 


Rrr . Et 
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Et allegafi dictam navem fine authoritate vel mandato noſtro 
propediem eſt vela datuf ad partes Indiæ Orientalis ad ibidem 
mercaturam exercend. infra limites Diplomatis five Chartæ 
(Anglicè the Charter) Societatis Mercatorum de Londofi nego- 
tiand. ad Indias Orientales ejuſdem Mercatoribus authoritate nia 
conceſſ. in præjudicium dicti Diplomatis & contra intentionem 
ejuſdem & præjudicium mercaturz Nationisnoſtrz Angliz prout 
ex Reſcripto noſtro plenius apparet & peteñ Warrantum de- 
cerni contra dictam navem ejuſque apparatus & acceſſ. eandemqʒ 
navem ejuſque &c. vigore ejuſdem arreſtand. & ſub ſecuro cu- 
ſtodiend. arreſto donec & quouſque cautum fuerit in ſuprema 
Curia noſtra Admiralitatis pred. interpoſita ut dicta navis non 
procedat nec mercaturam exerceat in aliquibus Regionibus ſive 
Ditionibus aliquorum Principum & populorum Infidelium Chri- 
ſtianæ Religion adverſ. infra limites dicti Diplomatis five Chartæ 
dictæ Societatis Mercatorum de Londoñ negotiand. ad Iadias 
Orientales exiſtentium abſque licentia five authoritate noſtra in 
ea parte prius obtenta juxta Reſcriptum ſive Ordinem noſtrum 
prædict. decreverit dictam navem the Expect ation alias the Com- 
merce of London arreſtand. fore & ſub ſalvo & ſecuro cuſtodiend᷑ 
arreſto prout per Advocatum & Procuratorem noſtrum Gene- 
raf præd. petitur Vobis igitur conjunctim & diviſim commit- 
timus & firmiter injungendo mandamus ſtricteque præcipimus 
quatenus non omittatis propter aliquam Libertatem. vel Fran- 


cheſ. quin realit arreſtetis ſeu arreſtari faciatis = dictam 


navem the Expec tation alias the Commerce of 


| dom e juſque ** 
paratus & acceſſ. ubicunque eadem invenietis eandemque ſic 


capt᷑ & arreſtat᷑ ſub ſalvo & ſecuro cuſtodiatis arreſto donec & 
quouſque cautio fuerit interpoſita in Suprema Curia noſtra 
Admiralitatis præd. ut dicta navis non procedat nec mercaturam 
exerceat in aliquibus Regionibus five Ditionibus aliquorum 
Principum & Populorum Infidelium Chriſtianæ Religioni ad- 
verſ. infra limites dicti Diplomatis five Chartæ dictæ Societatis 
Mercatorum de Londofi negotia ad Indias Orientales exiſtefi 
abſque licentia five authoritate noſtra in ea parte prius obtent 
juxta Reſcriptum noſtrum five Ordinem prædict. Et hoc nul- 
latenus omittatis Dat Londini in Suprema Curia nfa Admira- 
litatis præd. Sigillo ejuſdem magno decimo tertio die Decem- 
bris 1682. Regnique noſtri triceſimo quarto. Orlando Gee 


Regiſterius. Concordat cum Regiſterio Ita teſtor Ed. Parre 
Notarius publicus. 


Die 
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Die Martis 19 Decembf 1682. inter horas quartam & ſextam 
poſt Meridiem ejuſdem diet coram venerabili & egregio 
Viro Do ino Richardo Lloyd Milite Legum Doctore 
Surregato honorandi viri Domini Leolini Jenkins Militis 


Legum etiam Doctoris in Suprema Curia Admiralitatis - 


Angliæ locum tenentis Generalis & Commiſſarii dictæque 
Cur Judicis & Præſidentis legitime coſtituti in Cœnaculo 
infra Hoſpitium Dñorum Advocatorum London preſent 
Edwardo Parre Notario publico, &c. 


Screniflimus Dominus noſter Rex contf Navem quand vo- 
cat the Exped ation alias Commerce of London. 


W Dich day the Right Moꝛſhipful Sir Thomas Exton the 

Kings Advocate, and Samuel Francklin Eſquire his 
Majeſty's Pꝛocto; did on the behalf of our Soveraign Lozd the 
King pꝛopoſe that if Captain Sands, oz any of the Parties, 
having anp Intereſt in the laid Ship and lading will give Se- 
curity into this Court in the Sum of 40000 l. that the ſain 
Ship ſhall not go no2 trade with any Jnfidel Country within 
the Limits of the Eaſt-India Companies Charter without his 


Majeſty's Licence, purſuant to an Ozder of the King and 


Council lately pzeſented to this Court bearing date the 13th of 
this preſent Month of December, o2 otherwiſe will take out a 
Commiſlion of Appzaiſement to appzaiſe the ſaid Ship and the 
Goods laden on board her, and give in Bail in the double value 
of the ſaidShip and Goods accoꝛding to the (aid Appꝛaiſement in 
caſe they will not unlade the laid Goods, oꝛ if they will take their 
Goods out of the ſaiv Ship (which the Kings Advocate and 
Pꝛoctoꝛ offered them to do if they ſhould think fit) then in the 
double value only of the ſaid Ship, and of her Tackle, Apparel 
and Furniture, that in ſuch Cale the laid Ship may be decreed 
to be releaſed from the Arreſt ſhe now lies under, otherwiſe they 
payed that ſhe may ſtil! be continued under the ſatd Arreſt un- 
til ſuch Ball be given as afozeſaid in the p2eſence of the ſaid 
Captain Sands and Mr, Chapman, his Poco, diſſenting and 
alledging, offering and praying as in the foziner Ac of this 
Court is contained. 

Mhereupon the Judges declared and offered that any of 
the perſons concerned in the laid Goods and Lading may un- 
lade and take their Goods out of the ſaid Ship, if they pleaſe, 
and that if they will fo take _ out he will require Bail in 
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no greater Sum than in the double value ok the ſaid Ship, 
and of her Tackle, Apparel and Furniture accozding to the 
Appzaiſement to be made as afozeſatd ; and farther declared 
that if Captain Sands and the perſons chiefly concerned with 
him in this buſineſs will affirm upon Darth, that they did not 
deſign 02 intend to go 92 trade, no2 will go 02 trade with 
the laid Ship fn any Infidel Country within the Limits of the 
Eaſt-India Companies Charter without his Majeſties Licence, 
that then he will take there Juratozy Caution and will decree 
the ſaid Ship to be releaſed from the ſafd Arreſt without re⸗ 
quiring any other oꝛ further Caution oz Security, which they 
refuſing, and alſo refuſing to give in Bail as afozeſatd, the 
Judge decreed that the laid Ship with her Tackle, Apparel 
and Furniture ſhould ſtill continue under the Arreſt of this 
Court until ſuch Ball be given as above required. Concordat 
cum Orignali quod atteſtor Tho. Bedford publ. dictæ Curiz 
Regiſterii Deputatus. 


Upon theſe Pꝛoceedings Sands moves fo2 a Prohibition 
upon the Suggeſtion inſuing, viz. 


Anglia ſſ. Memorand. quod die Martis prox. poſt Octabas 
Sancti Hillarii iſto eodem Termino coram Domino Rege apud 
Weſtm̃ Veñ Thomas Sands Magiſter cujuſdam Navis vocaf the 
Epectation alias Commerce of London. Et dat. Cuf Domini Regis 
nunc hic intelligi & informari quod in Statuto in Parliamento 
Dñi Richardi nuper Regis Angliæ Secundi poſt Conqueſtum apud 
Weſtm̃ in Cor Midd. Anno Regni ſui decimo tertio tent inter 
alia inactitat᷑ exiſtit quod Admiralli & eof deputat de aliqua 
re infra Regnum Angliæ niſi ſolummodo de re ſuper mare put 
tempore Domini Edwardi nuper Regis Angliz Progenitof dicti 
Domini Regis Richardi Secundi debite uſum fuit nullatenus 
intromittent Quodqz in Statuto in Parliamento dicti Domini 
Regis Richardi ſecundi poſt Conqueſtum apud Weſt Anno 
Regni ſui decimo quinto tent (inter alia) declarat. ordinat, & 
ſtabilit. exiſtit quod de omnibus contractibus placitis & querelis 
ac de omnibus rebus quibuſcunq; fact. ſeu emergefi infra cor- 
pus Comm tam per terram quam per aquam Ac etiam de Wreẽ 
Maris Cuf Admiralitatis nullam habeant Cognitionem Poteſta- 
tem Juriſditiofi Sed quod omnia hujuſmodi contract. placita 
& querelæ ac omnia af emergefi infra corpus Com̃ tam per ter- 
ram quam per aquam (ut ſupradictum eſt) necnon Wrec Maris 
forent triat᷑ terminat diſcuſſ. & remediat. per leges terrz & non 
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coram Admirallo nec per Admirallum nec ejus locum teneñ quo- 
viſmodo prout per eandem Actum inter alia plenius liquet & ' 
apparet Cumque omnia & ſingula placita & cognition placitof 
& triatiof validitaf in lege aliquarum Literarum Patentium 
Domini Regis nunc vel Progenitof ſuorum ſub magno ſigillo 
ſao Angliæ conſect ac Statutorum hujus Regni Angliæ inter- 
pretatiofi conſtructioñ & expoſitioñ ac cognitioñ triatiofi pu- 
nition & determinatioñ omnium tranſgreſ. criminum & malefic 
& offenſar & af rerum quarumcunque ſuper terram & non ſup 
altum mare fact. commiſ. emergeñ ſeu perpetrat᷑ ad Dominum 
Regem nunc & Coronam ſuam Regiam ſpecialit ſpectent & per- 
tineant Ac per legem terræ hujus Regni Angliæ coram ipſo 
Rege vel Julticiariis ſuis aut af Judicibus temporalibus in Cuf 
Regis & non coram Admirallo nec per Admirallum vel ejus De- 
putat. ſive locum teneñ quoviſmodo triari terminari & diſcuti | 
debeant & ſemper hactenus conſuevef. | . 


Quodque idem Thomas Sands 1 Dec. nunc ult. præterit. & 
diu antea ſuper terram & infra corpus Com̃ ſeilicet apud Lon- 
doñ præd. in Paroch. beatæ Mariæ de Arcubus in Warda de 
Cheap poſſeſſionat. fuit de prædict. Nave vocat. the Expect ation 
alias Commerce cum apparat. & acoeſſioñ adinde ſpectañ & per- 
tinefi ut de bonis & catallis ſuis propt̃᷑ Et (ic inde poſſeſſionat. 
exiſteñ idem T. Sands Navem ilf adtunc & ibidem præparavit 
& aptavit pro quodam Voiagio mercatorio a portu de London 
ad Inſulam de Maderas & ſeparalia alia loca in partibus tranſ- 
marifi cum eadem Nave fiend. ac adtunc & ibidem ſcilicet apud 
Londofi przd. in Paroch. & Ward. præd. diverſa bona & catalla 
mercimoũ & merchandiſas ad valenc 10000 l. & amplius abinde 
in partibus tranſmarinis merchandizandi cauſa tranſportand. in 
eadem Nave oneravit pro ſalario commodo & proficuo ipſius 
T. Sands inde fiend. ac cum eadem Nave poſt finem voiagii il- 
lius in Anglia redeun& Gubernator tamen & Societas Mercator 
de Londoñ ad Indos Orientales negotiafi necnon Thomas Exton 
Miles Samuef Franklin Armig Willielmus Joyner & Johannes 
Leech præmiſſorum non ignari ſed machinafi ipſum Thomam 
Sands contra debitam legis terrz hujus Regni Angliz formam & 
effectum Statutorum in hujuſmodi caſu nuper edit. & provil. 
indebite przgravare opprimere & fatigare & prohibere & re- 
tardare Navem prædict. a Voiagio ſuo prædict. proſequend. Ac 
ipſum Thomam Sands de proficuo & advantagio Voiagi illius 
impedire & deprivare necnon dictum Dominum Regem & Co- 
ronam ſuam Regiam exhæreditare conguitionemque placiti = 
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dicti quz ad dictum Dominum Regem nunc & Coronam ſuam 
Regiam ſpecialit. ſpectat & pertinet ad aliud examen in Cuf Ad- 
miralitat. trahere ipſi jidem Gubernator & Societas prædict. & 
Tho. Exton Sam̃ Franklin Willielmus Joyner & Leech 
poſtea ſcilicet 13 Decemb. anno Regni dicti Dñi Regis triceſimo 
quarto apud Paroch. beatæ Mariz de Arcub. in Ward de Cheap 
London cauſavef & ꝓcuravef ipſum præd. T. Sands & Navem pred. 
ſe&ari & proſequi in alta Cur Admiralitatis adtunc & ibidem 
coram Richardo Lloyd Milite Legum Doctore Surrogat. Leolini 
Jenkins Mit Legum Doctoris dictæ Cur Admiralitatis Angliæ 
Judicis tent. de eo quod ipſe idem Th. Sands cum Nave præd. 
fuit deſignat. in quodam Voiagio & navigare intendebat in 
partes tranſmarinas viz, ad Indos Orientales ibidem merchandi- 
zare & mercaturam exercend. quibuſdam locis portubus Regio- 
nibus & Dominiis in quibus fola merchandizatio & negatiatio 
Anglice Trading per Literas Patentes Domini Regis nunc ſub 
magno figillo ſuo Angliz præd. Gubernatof ac Societat. conceſſ. 
fuit prout in Cur Admiralitatis pred. allegat. & prætenſ. fuit Ac 
ſup inde & ſup allegatioñ & prztentiofi ill. in Cut ill.fat. pretext, 
cujuſdam Warranti e præd. ſuprema Cuf Admiralitatis Angliz 
emancfi ipſi 1idem Gubernator & Societas Tho. Exton Samuef 
Franklin Willielmus Joyner & Leech die & anno ult. præd. 
Navem præd. cepef & arreſtaver̃᷑ & capi & arreſtari cauſavef & 
procuravef ſuper terf & infra corpus Com̃ ſcilicet apud Londofi 
in Parochia & Ward. præd. Ac eandem Navem cum eiſdem 
bonis & catallis in eadem adtunc & adhuc ibidem onerat. ut 
przfertur ſub arreſto præd. ex cauſa præd. continue abinde huc- 
uſque detinuef & adhuc detinent ipſumque Tho. Sands in præd. 
Cur. Admiralitatis Angliz coram præd. Richardo Lloyd Mil. 
Legum Doctore Surrogato Leolini Jenkins Militis dictæ Cur 
Admiralitatis Angliz Judicis comparere de & ſuper præmiſſis re- 
ſpondere minus juſte aſtringere Ubi revera & de facto idem Th. 
Sands tempore captioñ & arreſtatioñ Navis præd. & diu antea 
fuit Magiſter ejuſdem Navis & eadem Nave præparat. aptat. & 
onerat. fuit cum bonis & catallis przd. pro Voiagio præd. ſu- 
per terram infra Corpus Corn ſcilicet apud Londofi pred. in 
Paroch. & Ward. pred. & non infra Juriſdictiofi Cuf Admira- 
litatis præd. Ac ubi revera & de facto prætenſ. cauſa pro cap- 
tioñ & arreſtatioñ Navis præd. accrevit ſuper terram & non 
ſuper alto mari nec infra juriſdictio Cuf Admiralitatis ſcilicet 
apud Londofi præd. in Parochia & Ward. præd. Ac ubi revera 

przdict. Judex Cur. Admiralitatis nunquam habuit poteſtatem ſive 
authoritatem tenend. placit. præd. nec audiend. & terminand. 


cauſam 
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cauſam præd. Ac ubi revera & de facto præd. prætenſ. Literæ 
Patentes Domini Regis nunc fact. & conceſ. & ſigillat. fuef 
ſuper terram ſcilicet apud London præd. in Paroch. & Ward. 
præd. Ac licet idem Tb. Sands omnia &c ſingula premiſſa præd. 
per ipſum ſuperius in hac parte ſuggeſt. & allegat. in prædict. 
Cuf Admiralitatis coratn przfat. Judice Cuf illius in iplius Th. 
Sands & Navis pred. exoneratioh & diſmiſſioũ in præmiſſis in 
eadem Cut Admiralitat, coram præfat. Judicc ſepius placitavit & 
allegavit & ill. teſtimonio & veritate 1nevitabili probare obtu- 
lit Idem tamen Judex Cur' Admiralitatis clamans & præten- 
dens cognitioñ cauſe & materiz præd. ſibi de jure ſpectare & 
pertinere placitum — & probatioñ ill. admittere ſeu te- 
cipere ac Navem præd. amittere & exonerare penitus recuſavit 
Ac ad inſtanẽ & promotioñ præd. Gubernatof & Societatis 
Tho. Exton Sam̃ Franklin Willielmus Joyner & Leech per 
quandam ſententiam ſuam in ea parte habit. & fact. decrevit & 
ordinavit quod navis præd. continuaret ſub arreſto præd. quo- 
uſque caut io al. ball. ad valenc 40000 I, imponeretur pro nave 
præd. in præd. Cuf Admiralitatis quod navis præd. non proce- 
deret nec mercatuf exerceret ad aliquem locum Regionem ſeu 
Ditionem infra limites per prædictas Literas Patentes eiſfdem 
Gubernatof & Societat. conceſſ. contra formam .carundem Li- 
terarum Pateñ in dicti Domini Regis nunc & legum ſuarum con- 
temptum & in retardatioñ Voiagit præd. & iplius Th. Sands ad 
grave præjudiciũ & depauperatioñ manifeſt, ac contra formam & 
effectum Statut. in hujuſmodi caſu edit. & proviſ. Et hoc parat. 
eſt verificare unde idem Th. Sands auxilium Cut dicti Domini 
Regis nunc hic bumillime implorando petit ſibi remedium feſti- 

num & breve dict. Domini Regis nunc hic de prohibitione præ- 
fat. Judici Cuf Admiralitatis ac al. Judici in hac parte compet. 
cuicunque Ac etiam præd. Gubernatof & Societati Metcatorum 
London ad Indos Orientales negotian. pcuratoribus factofibys 
& agentibus ſais quibuſcunque Necnon præd. Tho. Extori 8am 

Francklin Will Joyner Leech & omnibus aliis Officiariis 

& Miniſtris ejuſdem Cu Admiralitatis in hac parte dirigend@ ad 

ꝓhibend᷑ ipſis & eorum cuilibet ne ipfi vel eorum qaluis placitum 

præd. præmiſſa præd. quoviſmodo tangeñ coram ipſis vel eorum 

aliquo ulterius teneant nec eorum aliquis teneat Et ne præd. Gu- 

bernator & Societas Factores Procuratores & Agentes ſui necnon 

præd. Th. Exton Sam̃ Francklin Willielmus Joyner & Leech 

quoviſmodo in placito præd. præmiſſa præd. quoviſaiodo con- 

cernefi verſus ipſum Tho. Sands vel navem pred. in præd. Cuf 

Admiralitatis ulterius procedant necnon eorum aliquis procedat 
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quod in ipſius Th. Sands præjudicium vel navis præd. in Voiagio 
præd. retardation. vel leſion. Coron. dicti Domini Regis pro- 
cedere valeat quoviſmodo Et ſi quicquam in contrarium præ- 
miſſof fact. ſit illi eidem Th. Sands emendari facerent nec quic- 
quam in negotio præd. verſus ipſum Th. Sands vel navem præd. 
ejuſve apparat. ſive acoeſſion. attemptet ſeu attemptent ſed quod 
omnia decreta ſeu ſententiæ ſi quæ verſus ipſum Th. Sands ſeu 
navem præd. ſeu bona in eadem exiſten. de & ſuper præmiſſis occa- 
fione præmiſſorum fulminaverit ſeu pronunciaverit fine dilatione 
relevari adnullari & fruſtrari cauſaret ſeu. cauſarent & ipſum 
Th. Sands & navem præd. cum eiſdem bonis & catallis ab arreſto 
& reſtriction. præd. relaxaret & penitus abſolveret Ita quod 
idem Th. Sands in Voiagio illo procedere valeat fi voluerit Et ei 
concedit. &c.'. of 


Memorandum, On Thurſdsy April 20. 1683. 35 Car. 2. Sir 
William Dolben one of the Juſtices of B. R. received a Super- 
ſedeas to his Commiſſion of being Judge of this Court. And 
April 25. 1683. being the firſt day of Eaſter Term Sir Francis 
Withens Knight, Council Extraordinary to the King, and of the 
Middle Temple was ſworn: Serjeant at Law, and in the Aſter- 
toon.at the Lord Keepers Houſe ſworn one. of the Juſtices of 
B. R. He gave Rings, Cujus Inſcriptio, Lex placuit Regi. 


The enſuing Caſe and Argument [ had from the Lord Chief 
Juſtice North, May 25. 1681. 


Carter verſus Crawley. In Prohibition. 


Child, Father noz Bother, Bzother noz Siſter, no2 
Uncle. The Adminiſtration was granted to Agnes, 

the Plaintiffs TUtife, the ſurviving Siſter of the Jnteſtates 
Father. The Defendants are the Childzen of Margaret the 
other Siſter of the Jnteſtates Father, who ſue in the Spirt- 
tual Court to have a pꝛopoꝛtion upon diſtribution accoꝛding to 
the late Act of 22 & 23 Car. a. cap. 20. fo? ſetling of Jnte- 
ſtates Eſtates, and the Judge did award Diſtribution, where- 
upon they pꝛayed a Pꝛohibition. And the Defendants appearing 
to an Attachment upon the Pzohivition, and denying the Con- 
tempt ſet foꝛth this matter in a Plea to have a Conſultation, 
whereupon the Plaintiff demurs. 8 
e 


Obert Hamond dyed inteſtate leaving neither TUife no2 
7 AR 
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The Queſtion is ſingle, The Inteſtate having neither Mile 
1102 Child, no2 Father noz Yother, but his next of Kin being 
two Aunts, one-whereof was dead in his Life time, and the 
other having Adminiſtration, Whether the Childzen of the 
deceaſed Aunt ſhall be admitted jure repreſentationis in loco 
parentis to demand a Share upon diſtribution, as their Doe: 
ther ſhould have had if living. 

It depends upon the erpoſition of the Act fo? ſetling In⸗ 
teſtates Eſtates, and is of great Conſequence; fo2 whatever 
_ 1s determined by the Common Law to be the true meaning 
of this Act muſt be a Rule to the Eccleſiaſtical Courts, fo 
the Courts of Common Law are intruſted with the Erpoſi- 
tion of Aas of Parliament, and we ought not to ſuffer them 
to pꝛoceed in any other manner than ſhall be adjudged by the 
Kings Courts to be the true meaning of this Ac 3 therefoze 
if this Court ſhall award a Conſultation upon this point it 
is final, and this Sentence cannot be cozreded by any Ap- 
peal. 

Becauſe the Eccleſiaſtical Courts did befoze this Statute 
ererciſe a kind of Jurisdicion of Diſtribution of which No- 
tice is taken by the Aa, as if it were legal; whereas by our 
Law no ſuch Jurisdicion was allowed, but Pꝛohibitions were 
ſent to reſtrain them therein, and this Ac intended to reſtoze 
this Jurisdicton, 

It will not be amiſs to take a ſhozt view of the Hiſtozp of 
their Pzactice. 

Eccleſiaſtical ' Courts anciently graſped at a large Juiris- 
diction De Debitis & Catallis upon pꝛetence of taking cau⸗ 
tionary Daths to perfoom Contras and ſuch like, and then 
upon beach thereof did pꝛoceed Pro læſione Fidei ; but by 
Statutes and Mandatoꝛy TUrits they were contained within 
their due bounds not to meddle De Debitis & Catallis (which 
were tempoꝛal things) niſi de Teſtamentis & Matrimonio. 

In the Jurisdiction de Teſtamentis & de Debitis & Catallis 
relating to them their power was very large by the Common 
Law; fo? if there were no Mill appearing the Ozdinary had 
the abſolute diſpoſal of the Eſtate. 

It they would not pay Debts with the Eſtate, yet they were 
ſo far intruſted that they were not ſubject to Suit until 13 E. 1. 
Weſtm. 2. c. 19. which ſubjected them to the Suit of the Cre- 
ditoꝛs in the lame manner as Executoꝛs were. 

Upon this their medling with decealeds Eſtates, which was 
very beneficial befoze, becauſe very troubleſome, and to free 


thereof 


themſelves from it they were _—_ put the Adminiſtration 
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thereof into third perſons hands, who might give them ſecurity 
to ſave them harmleſs from Suits. 

17 E. 3. Chen it was deſired in Parliament, that Admint- 
ſtratoꝛs might have power to ſue, Jt was anſwered, that the 
Dpinaries might ſue ſith they were to anſwer ; whereby it ap. 
pears, the Parliament would not diſcharge them of the bur- 
then, oꝛ take notice of Adminiſtratozs otherwiſe than as their 
Servants 02 Attoznies. 

But 13 E. 3. eaſed them in this particular, fo2 they being 
thereby bound to grant Adminiſtration to the beſt Friend of the 
Jnteſtate, and the Adminiſtratozs being made as Erecutozs,thep 
retained only the ſafe Jurisdiction of granting Adminiſtration 
and calling the Adminiſtratozs to accompt. 

The Common Law was hereupon to judge who were the beſt 
Friends, and therefo2e if there were Dugband oz Mike, in de. 
fault of them, Son oz Daughter, in default of them oz their 
Childzen Father 02 Yother, in default of them, B2others oz 
Siſters, in default of them o2 their Childzen Uncles 02 Aunts, 
the Oꝛdinary was compellable to grant Adminiſtration to them 
in their ſeveral Oꝛders. 

They were bound to grant to the next Friends, if they were 
lopal, but if they were many in equal degree, perhaps they 
were not bound to grant Admintſtration to all, but might chooſe 
the moſt fit perſon fo2 avoyding Confuſion, 

21 H. 8. This was made plain, fo2 thereby they had a Liberty 
expꝛeſly pꝛovided to refuſe the Tlike, it they pleaſed, and ik 
they were many in equal degree of the next of Kindzed,to grant 
Adminiſtration to which they pleaſe, and refuſe the reſt, which 
Liberty was a great advantage to their Jurisdiction. 

Fo2 they would chooſe him that was moſt obſequious to them, 
and when they called to accompt upon pꝛetence of beſtowing 
the Overplus fo2 the good of the deceaſeds Soul (a device in 
thoſe Popiſh times to make p2ofit to the Clergy) they diſpoſed 
the Overplus as their awn. 

Upon the Kefoznation that pꝛetence vaniſhed, but they 
thought it allowable to diſtribute the Overplus amongſt the Nin. 
dꝛed, accoꝛding to the Rules of the Civil Law, de Succeſſoribus 
ab Inteſtato. And this was ſo reaſonable, that they uſed that 
courſe without blame a great while, and inſerted a Clauſe into 
all their Bonds foz Security to accompt to the Ozdinary, that 
the Dverplus upon ſuch accompt ſhould be diſtributed as the 
D2dinary ſhowld appoint. 

Which was moze than they could juſtifie, and it came to be 
queſtioned in Slany's Caſe, Hob. 83. and Moor 864. but ended 
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by reference, and afterwards in Took and Lawnes Caſe, Hob. 
191. The Adminiſtratozs were willing to make a reaſonable 
diſtribution, but their Adverſaries not being ſatisfied, appealed 


to the Delegates, which unreaſonable oppoſition dzove the ad. 


miniſkrato2 to the Kings Courts, where it was reſolved that 
he was not compellable to make any diſtribution at all, and 
acco2dingiy it was reſolved in Fotherby's Caſe, 2 Car. 1. 1 Cr. 
62. and Levanus Caſe, 6 Car. 1. 1 Cr. 201. whereby the Law 
came to be ſetled and known, that they could neither compel 
Adminiſtratozs to make diſtribution by Suit in the Spiritual, 
Eourt, no2 (ue any Bonds taken fo2 that purpoſe. 

The only way then left koꝛ them was this, whilſt they were 
under deliberation whether they would grant Adminiſtration to 
the TUife 02 next of kin, and to which of the next of kin, they 
did treat with the parties, and conſider what Sum the Over- 
plus was like to amount unto, how that ought by their Rules 
to be diſtributed, and they would p2efer him to the Adminiſtra⸗ 
tion that would befozehand perfozm ſuch diſtribution by pay: 
ment of Ponies, and giving Security to perſons unto whom 
it was appointed; and this ]2acice held till the making of 
this Act whereon the Queſtion ariſes. 

The occaſion of making this Ac was, becauſe it was found 
very inconvenient foz any Adminiſtrato2 to pay befoze he re- 
ceived; it was hard fo} him to know what he might undertake 
befoze he had Poſſeſſion, and the Judge could not have a per- 
fect knowledge of the true value of the Dverplus to guide him 
in the meaſure of his diſtribution till after the Adminiſtration 
ended and the accompt of the Eſtate taken, 

There were publick inconveniencies, which were urged to the 
Parltament by the Civilians, who pet had another Reaſon to 
deſire the fozmer Methods might be changed; fo? the allotting 
diſtributions in this manner was but a barren Jurisdiaion that 
could not be dzawn out in length; all diſputes were ended uno 
flatu without Appeal, and the accompts of Adminiſtratozs were 
never conteſted when there was no Adverſary concerned to de- 
demand a Share in the Dverplus upon taking them. 

Having ſaid thus much concerning their Pꝛaaice befo2e the 
Act of Parliament, and the Cauſes of making this Law, J 
will now p2oceed to the Expoſition of it. 

The Statute fs lntroductivum novi juris, and therefoze 
ought to receive a ſtrict Interpꝛetation in reſtraint of Diſtrt- 
butions, which are hereby introduced againſt the Policy of 
kozmer Laws. 


Slkl2 Befoze 


—_—— ——— 
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Before this Statute the Adminiſtratoꝛ that had all the bur⸗ 
then of the Adminiſtration had likewiſe the benefit, and when 
he had paid all the Debts and Legacies, was never mo2e que- 
{tioned upon his accompt, becauſe no Yan could demand the 
Dverplus from him; but now by this Law the Dverplus is given 
away, and he is to have no part of it, but as he ſtands related 
to the Inteſtate, no recompence fo2 his pains, no moze than 
he ſhould have had if another had been Adminiſtratoz. And here 
is not only Lucrum ceſſans, but Damnum emergens, fo? at the 
end of his Adminiſtration he muſt give an accompt, which will 
be diſputed by the parties concerned, and ik he hath not aced 
very cautiouſiy may bing a conſiderable loſs upon him. 

Methinks we ſhould expound this Ac as much in favour of 
Adminiſtrators as we can in reſtraint of Diſtributions and re⸗ 
more Repeſentatives, that are bzought to participate of the be- 
nefit of the Adminiſtratoꝛs thzift and good management. 

But J admit that all Acts of Parliament are to be expounded 
accoꝛding to the true meaning to be collected tram the Cows 
of em, and that muſt be a Rule in this Caſe; therefoze J will 
endeavour to find out that meaning, 1. By conſidering the Rea- 
ſon of Diſtribution, and the Mꝛadice in the Eccleſiaſtical Court 
grounded upon that Reaſon, as it was befoze this Statute, 
2. By conſidering the oꝛds of the Act relating to this Clauſe, 

As to the Rules of Spiritual Courts in owering Diſtribution 
J ſhould have been glad the Parties would have brought Civtf- 
lians to have inkozmed us concerning the Gzounds of thelr 
Law and Pꝛadice in this particular. 

Not having had that aſſiſtance, J have conſidered in the beſt 
manner J can upon the nature of the thing, whereupon J ap- 
pꝛehend there are two Motives of Diſtribution, one in reſpect 
of the Jnteſtate, another in reſpec of the Oꝛzdinary that grants 
Adminiſtration. 

Jn reſpect of the Jnteſtate it may be thought an Obligation 
upon every Man to pꝛovide fo2 thoſe which viſcend from his 
Loins; and as the Adminiſtrato? is to diſcharge all other 
Debts; lo this Debt to Mature ſhould likewiſe erac a Oiſtri⸗ 
bution, to all tyat diſcend from him in the lineal Degrees be 
they never ſo remote. 

And becauſe thoſe which are remote have not ſo much of his 
Blood, therefo2e the meaſure ſhould be accoꝛding to the ſtocks, 
more 02 leſs as they ſtand in relation to him. 


Upon this reaſon Repreſentations are admitted to all de⸗ 
grees in the lineal diſcent. 


There 
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There is no ſuch Obligation to the remote Kindꝛed in a col⸗ 
lateral line, therefoze they are not regarded but in reſpec of 
Pꝛoximity as they are next of kin, it being to be ſuppoſed, every 
Man would leave his Eſtate to his next Kindzed: But the 
Childzen of thoſe that are deceaſed come not within this reaſon, 
fo2 they are a degree moe remote. 

In reſpea of the Ddinary it map be conſidered that thoſe 
that are of equal degree and next of kin, be they never ſo many, 
ought to be looked upon by the D2dinary with an equal Epe, 
therekoze when he has p2eferred one to the Adminiſtration, he 
ought to give ſome recompence to the others, that he may not 
appear partial, they being as capable to demand and have Ad- 
miniſtration as the other. But the Childꝛen of thoſe which are 
deceaſed have not the ſame pꝛetence; fo2 they were not capable 
to conteſt the Adminiſtration, 

Another reaſon there is to exclude Repreſentations in remote 
degrees, that thereby the Eſtate might come to be divided into 
— many and ſo ſmall parts that the benefit would not be valu⸗ 
able. 

I have heard Civilians ſay, that Repzeſentations are rejected 
in remote degrees of Collaterals by their Law upon this 
ground. 

Now the Caſe of Bzothers Childzen is of a mixt conſide- 
ration, 1. Jn reſpect of the Obligation, fo2 the Jnteſtate was 
a kind of Parent to his Bzothers Childzen, and in that reſpec 
Marriages between them are pꝛohibited. 2. There is no dan- 
ger that the ſubdiviſions ſhould be very many and the Eſtate 
reduced into very (mall parts; fo; Bzothers and Siſters can- 
not be many, as Couſin Germans and other remote degrees 
may, therefoze there may be reaſon to admit Bzothers Childzen 
to Diſtribution by Repeeſentation, and reject all farther de- 
fnrees. Ge 

Having touched the reaſons whereupon J ſuppoſe Diſtribu- 
tion grounded, concerning the Pꝛaaice, J can only ſay what J 
have learnt by Jnquiry from Civilians of my acquaintance, 
having had no other means to be inkoꝛmed of it, the Bar not 
having pꝛoduced any Preſidents of the Spiritual Courts on 
either ſide, 

In the Caſe at Bar the Dzder of the Spiritual Court is fo2 
a Diftribution to the Brothers Childzen of the Collaterals, 
who are not the Inteſtates Bꝛothers Childzenz and by that it 
ſhould ſeem as if their Law (if we ſhould let them alone) 
would carry on the Diſtribution by Repzeſentations to a moze 
remote degree. * 
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But J have been infouned by Eminent Civilans of my ac: 
quaintance J ſuppoſe J may name them without their diſplea- 
ſure, Sir Leoline Jenkins, Judge of the Pꝛerogative Court, and 
Sir Robert Wiſeman Dean of the Arches, that it is the conſtant. 
and clear Pꝛaaice of their Court to reject all Repreſentations 
of Collaterals, except Childzen of the Jnteſtates Bꝛothers and 
Siſters. 

Jam ſozp the Plaintiff in this Pꝛohibition did not ſeek re. 
dzels by way of Appeal, that we might have ſeen what would 
have been finally odered in their Law, by which we might 
have known how their Law ſtood, as to this Point, which 
-- on given us (ome light towards the underſtanding 
this Ad. 

J muſt confeſs that J do acquieſce in the Opinion of thoſe 
learned Men, and take their Law to ſtand in this Point fo2 
the ercluſion of all Repreſentations to remote Collaterals. 
I give little credit to the Sentence in this Cauſe : J remember 
the ſame Judge, the Archdeacon of Huntington, the other day 
02dered diſtribution amongft the Kindzed of the firſt Jnteſtate 
upon an Adminiſtration cum Teſtamento annexo, where the reſi- 
duum bonorum was deviſed to the Executoz, who died Inte⸗ 
ſfate, whoſe nert of Kin ought clearly to have had it, which 
occaſioned our granting a Pꝛohibition upon fight of the Sen- 
tence. This being the ſame Judge, J have the leſs Reverence 
fo2 his Opinion in the other matter. | 

J will now conſider the wozds of the Ac of Parliament, 
whereupon this queſtion ariſeth, they are theſe, 

[ The reſidue of the ſaid Eſtate to be diſtributed equally 
to every of the next of Kindred of the Iateſtate, who are in 
equal degree, and thoſe who legally repreſent them. 

Provided that there be no Repreſentations admitted amongſt 
Collaterals after Brothers and Siſters Children. 

Upon theſe wozds, the queſtion is thus, TUhether in the 
Collateral Line only the Jnteſtates Bꝛotherg and Siſters Chil- 
den can be admitted to have diſtribution Jure repreſentationis 
in loco parentis, 02 whether Repreſentations are admitted in 
remoter Degrees of Collaterals to the Childzen, of (uch as 
were Bzothers and Siſters to the Collaterals. 

Jn ſhot, whether the wozds Brother and Siſter ſhall relate 
to the Inteſtate, o2 to the Collaterals. 

J hold, that the wozwds of the Aa muſt be underſtood of 
others and Siſters to the Inte ſtate, and nor of Bꝛothers 
and Siſters of remoter Collaterals; fo2 theſe Reaſons, 


I. All 


= 
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1. All other Relative Terms generally expzeſſed thzough 
the whole Act have the Inteſtate fo: their Coxelative, (o 
(Wife) is meant 773ife of the Jnteſtate, (Children) are 
Childzen of the Inteſtate, (Heir at Law) is of the Inteſtate, 
ſo that in the moſt plain and obvious ſenſe, the Inteſtate ought 
_ to be taken fo2 the Coxelative to the wows Bꝛothers and 
Siſters. 

2. Py ſecond Reaſon is, Becauſe the diſtribution is given 
by the Act fo2 their Relation to the Inteſtate, and not foz their 
Relation to the Collaterals, therefoze the Relation mention- 
ed ought naturally to refer to the Jnteſtate, and not to the 
Collaterals. There may be Caſes put wherein Bzothers and 
Siſters Childzen of Collaterals map be no Kin to the Inte⸗ 
ſtate, if they were by the half Blood, and it cannot be pꝛe⸗ 
tended that ſuch ſhalt have a ſhare in che diſtribution. Now, 
why ſhould the woꝛds be taken in the ſenſe that compꝛehends 
thole that have no title to diſtribution ? 

3. My third Reaſon is, Becauſe as theſe wozds compꝛehend 
more than ought to have diſtribution in ſome inſtances, ſo they 
fall o2t and leave out many that by parity of reaſon ought to 
have diſtributton, and therefoze this ſenſe they would put upon 
the woꝛds is very impꝛoper. 

As fo inſtance, 

Suppoſe the next of Kin are Nephews by ſeveral Bzothers, 
and ſome of them are dead, leaving Childzen, thefe Childzen 
are not Bꝛothers Childzen to the Collaterals, and cannot with- 
in the wozds claim any ſhare 3- but if by chance anp of them had 
had Cincles ſurviving, then they had been Bꝛothers Childzen 
to the Collaterals. 

So if the next of Kin are Couſin-Germans, and ſome of 
them are Bꝛothers to one another, others are not; the Chil- 
den of ſuch of them as had Byothers that ſurvived the 
Teſtatoꝛ ſhall have a ſhare, but the Childzen of ſuch as had no 
ſurviving Bꝛothers ſhall have no ſhare, which is moſt abſurd, 
fo2 they ought to have a ſhare as they Relate to the Jnteſfate, 
and not as they Relate to the Collaterals. 

J muſt needs ſay it is hard to imagine the Parlſament 
could overſee theſe Abſurdities which are (o plain in conſe- 
quence, and they had been ſo eaſily avoided, that we ought fo2 
that reaſon believe, they meant the Relation to the Inteſtates 
in this as well as other places. 

Ik they hav meant the Relation ſhould have been to the 
Collaterals, how eaſily might it have been erpzeſſed (o, and 


by wows that would have bzought in all Caſes in Parity of 
Degree 
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Degree, as if it had been thus expreſſed (Provided that there 
be no Repreſentations admitted amongſt Collaterals after their 
Children.) | 

This had been without ambiguity o2 queſtion, and it had er- 
tended to all Caſes in pari gradu, and to no Caſe but where 
there was Kind2ed to the Jnteſtate. 

I] cannot imagin the Parliament meant to let in Repre- 
ſentations in remote Degrees, becauſe they might ſo eaſily 
have expꝛeſſed it in plain Terms, and they would certainly have 
done it in this Aa, which is carefully penned in other parts 
of it. 

4. A fourth Reaſon is, Becauſe the excluding Repzeſen:- 
tations in a remote Degree agrees with the Reaſons upon 
which diſtribution is grounded. Foz, 1. Nephews and Neeces 
to the Inteſtate are of ſo near Relation, the Jnteſtate having 
been as a Parent to them, that thep are of great regard, 
whereas remoter Degrees have no regard but fo2 their Pꝛoxi⸗ 
mity (becauſe there are none nearer) and therefoze no rea- 
ſon to admit Repzeſentations amongſt them, to bzing in a 
remote Degree to ſhare with thoſe that are nearer of Kin. 
2. Again, Mephews and Meeces cannot be many, ſo that the 
Diviſion cannot come into very many parcels ; but in a remote 
Degree there may be very many of the ſame Degree, and to 
admit a ſubdiviſion to the Childzen of any deceaſed would 
make the ſhares of ſuch Childzen very inconſiderable, not wozth 
demanding. 

5. My fifth Reaſon is, Becauſe by the Opinion of the Learn- 
ed, the Law and Pꝛadice of the Spiritual Courts befoze this 
Act did exclude all Repzeſentations of Collaterals, after the 
Inteſtates, Nephews and Meeces. 

The whole ſcope of the Act was to make their juriſdiction 
as to diſtribution legal, which befoze was condemned by the 
Kings Courts, and the wozds of the Act (legally repreſenting) 
(pro ſuo cuiqz jure) and (accoꝛding to the Laws in ſuch Caſes) 
and (the Rules and Limitations (et down) ſhew that there is 
a Reference to their Laws. Now if there were an Opinion 
this way befoze the Ac ; there is great reaſon to believe this 
Clauſe was founded upon that Opinion, and to expound it 
that way. J never heard of any Opinion that befoze the Act 
the Repreſentations were bounded to B2others Childzen of Col- 
laterals. Jt map be the Learned Oocto2 who hath ozdered di⸗ 
ſtribution in this Caſe, has done it upon an imagination, that 
this Clauſe has changed their Law in this particular, taking it 
in that ſenſe that my Bꝛothers do that have argued againſt me. 

I 
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J ſhall now obſerve the Dbjections that are made againſt me. 

1. Object. They ſap, Ad proximum antecedens fiat relatio, 
and the x precedent Relative is the wozd Collaterals. 

Sol. This Maxim hath always this reſtraint, that it muſt 
agree with the ſenſe, ſo that it admits an inquiry which Relative 
beſt agrees with the ſenſe, and we muſt judge accopding to the 
ſenſe, and not by the oꝛder of woꝛds. 

2. Object. They lay it is ſtrange this Proviſo ſhould reſtrain 
Repteſentations of Collaterals to one particular Caſe, which 
were left under a Generalitp befoze. 

Sol. J ſee no cauſe of wonder, ik it were ſo; but that which is 
called a Generality, is by the woꝛds (legal Repreſentatives) and 
if by the courſe of their Law Repzeſentations were not admit⸗ 
ted to other Collaterals than Brothers and Siſters Childzen, 
then thoſe-remoter Degrees had no legal Repzeſentations ; ſo 
that this Clauſe is but erxplanatozy of the wozd (legal) in the 
ſenſe of their Law, our Law having no notice of it at all. 

3. Object. They ſay there is no inconvenience in the other 
Expoſition, but it ſeems reaſonable that the Nephews in all 
Caſes ſhould have a ſhare with the Uncles. | 

Sol. J have already ſhewn by my Reaſons,: that by the other 
Expoſition the ſymetry and reaſon upon which diſtribution is 
grounded fails, and many abſurd Caſes will follow upon it. 

4. Object. Then they objec; that there are few acts of Par- 
liament that pꝛovide fo2 all Caſes; there are Caſus omiſſi upon 
2 clear Laws, and the (ſenſe of an Act muſt not fo2 that 

e loſt 

Sol. J confeſs a Law clearly penned ſhall have its foꝛce in 
Caſes it does reach, though it does not reach all Caſes ; but 
where a Law. is penned, that it may be expounded one wap 02 
other, and there is a queſtion of the meaning of it, it is moze 
natural ta believe it was meant in that way that is clear, and 
that reaches all Caſes that are in parity of Reaſon, than in 
that way that has abſurd Conſequences, as this hath, both by 
including thoſe which were not intended, and leaving out thoſe 

which ſtand in the lame Degree, as J ſhewed befoze, 


To conclude, J conceive this Ac was intended fo2 a plain 
Rule, and J think it much better to interpret it in the moſt 
plain and obvious ſenſe which will eſtabliſh the Succeſſion of 
Perſonal Eſtates, accoming to reaſon and ſymetry,than to ſtrain 
to find out another ſenſe fo2 the ſake of remote Rind2ed, that 
are of no regard, which will a” apparent W — 

ubjec 
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(abject perſonal Eſtates to fanciful and intricate Diſputes, that 
will need another Ac to compoſe and ſettle. 


Þaving deſired the Opinion of the Learned Docto2s of 
Doctors Commons upon the queſtion following, 

CUhether befoze the late Statute of 22 Car. 2. fo? ſettling 
Juteſtate Eſtates upon oꝛdering Diſtributions, Repzelentations 
were admitted amongſt Collaterals in remote Degrees? oz, 
Whether there were any Bounds ſet by their Law oz Practice 
beyond which Repzeſentations were rejected, and what thoſe 
Bounds were? oz, Mhether it was not meerly diſcretionary 
— Owinary thought fit? J received this anſwer from 
the m. 

Jn making Diftributions of Inteſtates Eſtates amongſt Col- 
laterals, our Civil Law, and the Pꝛadice of the Eccleſiaſtical 
Courts have conſtantly obſerved theſe two Rules, 

The firſt is, Repræſentatio in filiis fratrum & ſororum tantum 
locum habet, ad ulteriores vero Collaterales non extenditur. 

The lecond is, That in caſe there be no Bzothers noz Bꝛo⸗ 
thers Childzen, vocantur ad fuccefſionem reliqui Collaterales 
quicunqʒ in gradu ſunt proximiores, remotioribus excluſis. Ita 


quod infalibilicer ſemper prior in gradu fit potior in ſacceſſione, 


whereby Repzeſentation muſt needs be out ok doozs, the nert 


of Kin, whether one 0} moze being only to be admitted to the 


10 May 1681. | | 
r — Robert Wiſemam, 
Tbomas Exton, 
Richard Lloyd, 
Edward Matter, 
William Trumbal. 
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Abatement See Pleading. 


ANY things may be pleaded 
in Bar and in Abatement too, 
572395 

Payment to the Plaintiff or a 
Stranger is a Plea in diſcharge, and yet 

it may be pleaded in Bar, ibid. 

A Plea in Abatement Puts darrein continu- 
ance in a ical Action is peremptory, 118, 
119 

Where an Action founded on a Contract is 
brought againſt two, and the one dies, 
the Writ ſhall abate, although they are 
Executors ; but in Actions of Treſpaſs 
which are grounded upon a Tort, the 
death ct one ſhall not abate the Writ, 


231, 463 | 


In an Indebitatus Aſſumpſit by five Execu- 
tors for Monies received to the Teſtators 
uſe 3 the Defendant pleads in Abatement 
that two of the Plaintiffs are under the 
age of ſeventeen years, the Plaintiff de- 
murs, and if the third that were of full 
age and the Infants ought to joyn was 
the Queltion, but not reſolved, 198 


Accoꝛd. 


Accord is no good Plea to an Action of 
Treſpaſs and Aſſault, except executed in 
the whole 203 

In an Indebitatus Aſſumpſit ſor Wares ſold, 
the Defendant pleads an Agreement be- 
twixt the Plaintiff and the Defendant, 
and the Son of the Defendant, that the 
Plaintiff ſhould deliver to the Defendant 
divers Cloths of the Defendants Wifes 

then 


— —— — —— — 


# Ti 


then in her cuſtody, and that the Plain- 
tiff ſhould accept his Son for her Pay- 


— — 


maſter for 9 J. in full tatistaction of the 
Aſſumpſit, and ſhews the delivery of the 
Cloths by the Plaintiff , and that the 
Son at the tendered the-9 l. and thę 


Plaintiff reflſed it, and chat the Son- 
ce and yet is ready to p 


was always 
the fame ;" the Plaintiff demiirs. For al- 
though as was alledged of ancient time 
the pleading an Accord withogt Execu- 
tion of the whole, was not good, accor- 
ding to the reſolution in Peyto's Caſe, 
yet of late it hath been held, that on mu- 
tual promiſes an Action lies, and conſe- 
quently there being equal remedies an Ac- 
cord may be pleaded without Execution 
which was agreed by the Court, 450 

Yet in the principal Caſe Judgment was 
given for the Plaintiff. 1. Hecauſe it 
doth not appear that there is any conſi- 
deration that the Son ſhould pay the 91. 
but only a bare Agreement. 2. Admit 
the Agreement would bigft yet now by 
the Statute of F _ " I. Perjuries this 
Agreement ought to be m writing, or 
al the Plaincif could — — 
medy thereon, and though an ſuch Agree- 
ment the Plaintiff need not ſet forth the 
Agreement to be in writing; yet when 
the Defendant pleads ſuch on Agreement 
in Bar, he muſt plead it fo as it may ap- 
pear to the Court, that an Action will lie 
upon it; for he ſhall not take away the 
Plaintiffs Action, and not give him ano- 
ther upon the Agreement pleaded, 450 

Arbitrement is a good Plea without perfor- 
mance, ibid. 
i 


Accompt. 


In Accompt and Judgment quod computer, 
the Defendant before Auditors pleads a 
Speclal Plea ( wiz.) the Act of Oblivion, 
and it ſeemed to the Court to be a good 
Plea, and needed not to be pleaded in Bar 
to the firſt Action, 57 
When the Plaintiff in Accompt charges the 
Defendant as Receiver from ſuch a time to 
ſuch a time, he ought to anſwer 9 
1914. 


f 
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Action and Action upon the Caſe. 


Upon a Wager whether the eldeſt Son of a 
Puiſne Knight Batchelor or the Grand- 
child of an elder Knight Batchelor ſhould 
have the precedency by the; Judgment of 
an Bald 1 5 
Action upon the Caſe lyeth alt for a Legacy 
235 2 
Action upon the Caſe, the Plaintiff FS tam. 
that he was ſeiſed of an ancient Meſſuage, 
Ce. within the Pariſh of S. and that he 
> and all thoſe whoſe Efjate he hath in the 
| ſame, have zime out of mind uſed to 
- fitin a Seat in ſuch an Ile in the ſaid 
Church, and that the Defendant had di- 
ſturbed him; after Verdict for the Plain- 
tiff it was held that the Count is good, 
without thewing any Reparation; other- 
wiſe in a Prohibition, 52 
Action upon the Caſe brought againſt the 
Cuſtos Brevium & Rotulorum, for that 
by his.negligence a Judgment was razed, 


Action on the Caſe lies quod crimen bels 
ei impoſmit, _ * 61 
Action upon the Caſe lies for a falſe Re- 
turn on a Mandamus, 68, 432 
In an Action of the Caſe for ſtopping his 
Lights, the Caſe was, that H. ſeiſed of 
a piece of Ground, and building a Meſ- 
ſuage upon part of it, he grants the other 
part of the {aid Ground to A. who builds 
upon it, and obſtructs the Lights of t 
firſt Meſſuage, and by the better opi 
held that he may - -* 87 
Action upon the Caſe doth not lie for ma- 
liciouſly indicting one of Reſcous, or for 
the malicious indicting one of a Treſpaſs, 


| I 

Action on the Caſe lies for maliciouſly 4 
dicting the Plaintiff being a Jultice of the 
Peace for delivering a Vagrant out of 
Cuftody without Examination, for that 


here's Slander as well as Crime, 180 
An Action on the Caſe in the Nature of 
Conſpiracy lies for levying a Plaint to 
cauſe the Plaintiff to be arreſted without 
' cauſe, 176 


An 
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An Action of the Caſe in the nature of | 
Conſpiracy lies againſt one only for in- 
dicting the Plaintiff of Barretry, 180, 

176 

In an Action of the Caſe the Plaintiff de- 
clares that he did lend his Gelding to the 
Defendant to ride from London to York, 
and the Defendant abuſed him in itinere; 
after Verdict for the Plaintiff in ſtay of 
Judgment, it was moved, that there is 
not any Viſne where the abuſe of the 
Horſe was, but only in itinere, and Judg- 
ment ſtayed until, c. 187 

An Action on the Caſe lies againſt an At- 
torny for entring Judgment againſt a De- 
fendant before the Rules were out, by rea- 
ſon whereof he was prevented from 
moving in Arreſt of Judgment, 194 

An Action of the Caſe for keeping a Mar- 
ket in prejudice of the Plaintiffs Market 
does well lie, although the Defendant does 
not keep his Market on the ſame day the 
Plaintiff keeps his, 195 

An Action on the Caſe doth not lie for the 
loſs of the Service of his Apprentice for 
the whole reſidue of the Term of his 
Apprenticeſhip, till the ſame Term be ex- 
pired, 200, 201 

An Action upon the Caſe lies againſt the 
Maſter of a Ship for keeping s ſo 
negligently, that they were ſtollen away 
whilit the Ship lay in the River, 220 

An Action on the Gale lies againſt a Biſhop 
for not taking caution if the party ex- 
communitated requires it, 226 

The Father ſhall not have an Action for the 

loſs of the Marriage of his Son and Heir 
except when a Stranger takes him by 
force and marries him, but if the Son 
marry himſelf or a Stranger procures him 
to marry one, the Father hath no remedy, 
259, 260 

The Father cannot maintain an Action for 
the aſſault of his Daughter, but only by 
reaſon of the loſs of her Service, Per Ray- 
mond Baron, . 260 
In a ſpecial Action of the Caſe, the Plain- 
tiff declares, that he is a Hackney Coach- 


—_— 


mington, and deſcribes how, thereby ſur- 
miſing that the Plaintiffs Wife had beat 
the Plaintiff, and by reaſon thereof per- 
ſons who formerly uſed him, refuſed to 
come into his Coach to be carried by him, 
ad damnum; after Verdict for the Plain- 
tiff, Judgment was given quod querens 
nil capiat per Billam, 401 
In an Action of the Caſe for not grinding 
at his Mill, where one preſcribes for 
mulcture, he ought to aver that his Mill 
is ſufficient to grind all the Corn, 327 
An Action of the Caſe lies ſor maliciouſſy 
proſecuting the Plaintiff in the Eccltſiaſti- 
cal Court, for not making his account as 
Churchwarden of the Pariſh of D. The 
Defendant knowing that the Plaintiff had 
made his account before, which was ap- 
proved of by the Pariſh. 418 
Every man ſhall recover according to the 
right he hath at the time of the bringing 
the Action only, 463 
And theretore if the Heir brings an Eject- 
ment, and his Anceſtor dies ſubſequent to 
his Action, he ſhall not recover, ibid. 


Action fo2 Woods. 


The Defendant being ſeized of Lands ſaid 
of the Plaintiff, He had forged a Deed 
to cheat bim of hu Land, and he gave 
A. B. 40 s. for ingroſſing it, an Action 
lies, 4 

I will iudict Richard Rawlins at the next 
Seſſions, and he ſhall loſe bis Eſtate, and 
it ſhall go hard with bim for his Life, 
but bis Eſtate he ſhall ſurely loſe fer 
marking my Sheep, not actionable, 12 

Nuttal that was Sclomon Smith's Clerk is 4 
Knave and a Rogue, and I will prove 
it, and be à in Newgate, and is to be 
hanged for counterfeiting the Kings Hand 

Seal, adjudged actionable, 17 

He * 4 baſe Fellow, and I will queſtion 
bim ere long, for that be would have 
taken away the Kings Life; it ſeemed 
to the Court that the words were acti- 
onable, becauſe in Caſe of the King the 


man, and that the Defendant with an in- 
tent to diſgrace him, did ride Skim- 


intent is punithable, 20 
Thou art a Traitor and a Rebel, 23 
Vvyv Thou 
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hou baſt ftollen our Bees ( innuendo 4 
122 Bees) they are hidden under 
the old Womans Hempſeck, and thou art 

@ Thief > alter Verdi& Judgment for the 
Plaintiff, 33 
Thou art 4 * haſt ollen my Trees, 
actionable; for it ſhall be intended ſuch 
Trees whereof Theft may be om 
ibid. 

Dacy is 8 Hitch, and deſerves better to be 
hanged than old Arthur, who was hanged 
for a Witch, adjudged actionable, 35 
Orton ſays, I am a Perjured Knave, but 
be is a perjured Knave as well as I, for 
be and Field ſwore one for another, acti- 
onable, 51 
If Words are actionable at firſt, the damages 
after doth not give cauſe of Action, and 
therefore the Statute of Limitations of 
two years is a good Bar in that _ 

I 


But where the Words at the time of the 
ſpeaking are not actionable, but by rea- 
ſon of them the party after loſes his Pre- 
ferment, in that Caſe the Statute of Li- 
mitations of two years is not any Bar, 

ibid. 

To call a Tradeſman a Cheat an Action will 
le if he ſpeaks of his Profeſſion, but to 
ſpeak it generally it will not, 62 

You are 4 Whore, &c. per we (he has loſt 
her Marriage, on Verdict and Judgment 
for the Plaintiff in the Marſbalſea, aſ- 
ſigned for Error, that it doth not appear 
that the Cauſe of Action, viz. that the 
loſs of the Marriage was within the Ju- 
riſdiction of the Court, and the other 
words are not actionable, and 2 
reverſed, i 3 

The Plaintiff declares that he is and hath 
been, and was ſuch a day the Maſter of 
a Bark, the Defendant faid to him, Thou 
art a Cheating Knave, and a Cheating 
Rogue, and thou haſt cheated my Som in- 
Law, John Bradley, of 4 Cabel e, 
which belongs to the Berk, if actionable 


ure, 75 
ho Tan, brought by a Reeder for theſe | 


words, You cheated Mr. Rawley of 4 
Pannel of Reed, not actionable, 


75 | 


— 


The Plaintiff brings an Action in London 
for theſe words, Thow art a Whore and 
my Husbands Whore , and the Defen- 
dant removes it by Habeas Corpus into 
this Court, and a Procedendo was granted 
by three Juſtices, Hide Chief Juſtice diſ- 
ſenting, 81 

The Plaintiff counts that he is a Lime; burner, 
and gets his Living by buying and ſelling 
thereof, and that the Defendant ſaid of 
the Plaintiff in arte ſua, That John Ter- 
ry is 8 Run-away, and is 4 baſe cheat- 
ing Rogue, and John Terry ſhall never 
think to bring John Web where be is 
himſelf, and rather than ſo I will ſpend 
20], The Court was divided touching 
thoſe words, and no Judgment given, 

8 


In ancient time it was the conſtant courſe 
in Declarations for words to lay a Collo- 
quium, and it was a grand doubt if it 
was good without it, until Smith and 
Wards Caſe in Cro. Fac. and there re- 


ſolved de Querente, ſupplies the 8 
ibid. 


um, 

Thou art 4 Baud, and Twill prove you a 
Baud, and you took 5 5. for a clean pair 
of Sheets for two Whores and two 
Rogues; it ſeemed to the Court the 
words are actionable, 115 

The Plaintiff declares he is a Mercer, and 
that the Defendant faid to him theſe 
words, Thou art a cheating Knave and 
4 Rogue, not actionable, 169 

The Defendant ſaid of the Plaintiff being a 
Merchant, and maintained himſelf and 
his Family by buying and ſelling, Auſten 
Drake 5s broke and gone to Virginia, I 
bave ill fortune, for Auſten Drake 3s 
failed, and I have loft my Momies; Au- 
ſten Drake is A beggerly Fellow, and not 
worth 4 Groat, and not able to pay bis 
Debts, and rides abroad with bis Man 
double armed for fear of Bailiffs, held 
aQionable, 184 

The Plaintiff declares, that he is an At- 
torny of the C. B. and that the Defen- 
dant and he had diſcourſe of the Plain- 
tiff, and of his Profeſſion, and that the 
Defendant faid to the Plaintiff in audits 


quams 


— 
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quamplurimorum, Thou canſt not read 4 | The ſenſe of words alter, as the Times 


Declaration, actionable, 196 
The Plaintiff declares, That he was at the 
time of the words ſpoken, and yet is a 
Merchant, and that there being Com- 
munication of him, the Defendant fpake 
theſe words of him, I believe all « not 
well with Daniel Vivian, there are many 
Merchants that have lately failed, and 

1 expect no otherwiſe of Daniel Vivian, 
adjudged for the Plaintiff, 207 
The Plaintiff declares, that he is a Keeper 
of Livery Stables, and an Inn at the 
Bellſavage; and the Defendant had 
other Stables for the ſaid purpoſe, in the 
ſame Yard, a Stranger cortits with a 
Waggon into the ſame Yard, and de- 
mands of the Defendant which is Bell- 
ſavage-Inn, the Defendant replies, This 
is Bellſavage-Inn, deal not with the 
Plaintiff, for he is broke, and there is 
neither Entertainment for Man nor Horſe; 
after Verdict for the Plaintiff, Judgment 
was given for the Plaintiff after much de- 
bate, 231 
The Plaintiff declares, he being a Clergy- 
words, wiz. Francis Walſal is a Thief, 
and he ſtole Plate from Maudlin-Col- 
ledge in Oxford, and I bought Plate of 
one in Oxford, and gave it to the Col- 
ledge for that Plate, and. thereby ſaved 
bim from being hanged, ad dammm 
500 l. The Defendant pleads in Bar by 
Attorny, that ante diem 1 fuly,12 Car. 2. 
the Plaintiff married the Defendant, and 
the Plaintiff demurred, and adjudged for 
the Defendant though pleaded in Bar, 
| " 

The Plaintiff he was ſuch a day Deputy- 
Lieutenant for the County of Middle- 
ſex, and one of the Kings Privy-Council 
for the Realm of Ireland, and ſtood to 
be choſen Burgeſs for the Parliament at 
Chriſft-Church, and that the Defendant 
ſpake theſe words of him, (viz.) He s 

a Papiſt, and adjudged the words were 
actionable, and Judgment affirmed on a 
Writ of Error brought thereupon, 482, 
483 


Man, the Defendant faid of him theſe 


— 


alter, for though formerly ( Papiſt) was 
not actionable, yet now its grown a 
word of reproach; fo to ſay of an At- 
torny he is a Kneve anciently was not, 
but now its actionable, ibid. 


Adjotrnment. 


All Adjournments of therSeffions are in the 
preter-tenſe, and fo of Indictments, 115, 
I16 


Admfniftration, 


Its in the power of the Ordinary to com- 
mit Adminiſtration to the Wife or next 
of Kin, but when he hath committed it 
to one he cannot repeal it, and commit 
it to another, 93 

The Father is next of Blood to his Child 
to whom Adminiſtration ſhall be com- 
mitted, ibid. 

Adminiftration is committed to J. S. who 
grants the Goods of the Inteſtate, and 
after Suit is in the Court Chriſtian by Ci- 
tation to repeal this Adminiſtration, its 
there confirmed, and after an Appeal is 
brought of that Sentence, and the Sen- 
tence and alſo the Adminiſtration is re- 
verſt; yet adjudged notwithſtanding that 
the Grant of FJ. S. is good, 224 

A Man dies Inteſtate, having neither Wife 
nor Child, nor Father nor Mother, but 
his next of Kin being two Aunts, one 
whereof was dead in his life-time, and 
the other having Adminiſtration. The 
Queſtion was, Whether the Children of 
the deceaſed Aunt ſhall be admitted Fure 
repreſentationis in loco parentis to de- 
mand a ſhare upon the Act of Diſtribu- 
tions as their Mother ſhould have had if 
ſhe had been living? 496,497, 498, &c. 

It ſeems an Adminiſtratrix durante minore 
ætate as the may fell Goods for pay- 
ment of Debts, ſo ſhe may retain to pay 
her ſelf, by Raymond Juſtice, for that 
ſhe cannot pay her ſelf, therefore the pay- 
ment mutt be by way of Retainer, 423» 


454 
Admiralty 
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Admiralty, vide Pꝛohibition. 


prohibition lies to the Admiralty upon a 
Suit there for Mariners Wages, 3 
A Sentence in the Admiralty of France is 
not examined at Common Law, but the 
Courts there ought to give Credit to it, 


473 

If any Perſon finds himſelf aggrieved by 
ſuch Sentence, his way is, to petition the 
King who will examine the Caſe, and 
if he finds cauſe of Complaint, will ſend 
to his Ambaſſador reſiding with that 
Prince or State, and on failer of redreſs 


will grant Letters of Marque and m___ 
ibid. 


Amendment. 


In Debt upon an Obligation againſt an Exe- 
cutor, the Defendant pleads its not the 
Deed of the Teſtator, and found for the 
Plaintiff, and Judgment quod defendens 
capiatur, where it ought to be in miſe- 
ricordia, and it was moved to have it 
amended, but ruled it cannot be amend- 
ed in another Term, 38,39 

But in the Common Pleas it may be amend- 
ed, for there are Dockets of every Judg- 
ment, and if the entring of the Judg- 
ment be defective in the Roll, they ule 
to mend it by the Docket, ibid. 

In Ejectment by Fobn Wilde againſt Thomas 
Wheeler, the Judgment quod pred. Tho- 
mas recuperet, where it ought to have 
been John, and it was amended, 39 

In an Ejectment of ten Acres of Land, 
and five Acres of Paſture, and in the 
Judgment the ten Acres of Land was 
omitted, and yet amended, ibid. 


In Debt upon the Statute of 2 E. 6. for 


Tithes, and upon a Non-ſuit in the 
Judgment quod defendens eat ſine die 
was omitted, and yet amended, ibid. 
In an Action of the Caſe for words againſt 
Husband and Wife, Judgment was, That 
the Husband only ſhall be in miſericordia, 
and nothing ſaid of the Wife,yet amend- 
ibid, 


7 


In an Action on the Caſe part is found for 
Plaintiff, and part for the Defendant ; 
and as to that that is found for the De- 
fendant, the Judgment is quod querens 
& ples ſui fint in miſericordia, and 
moved that the Judgment ſhould be 
amended, & plegii ſui ſtruck out, becauſe 
they ought not to be amerced; but the 
Court took time to conſider of it, 42 

Error of Judgment in the Common Pleas 
was aſſigned that there was not any 


Pledges, but it appearing on Examination 
there was an Original, an Amendment 


was awarded, 51 
Records have been frequently amended 1 
Error brought, 53 

A Record may be amended before a Recor- 
datur entred upon the Roll, bid. 
The Record of the Niſi prius Roll varying 
in ſubſtance from the Plea Roll a Diftrin- 
ga de novo was awarded, agreeing to 
the Plea Roll, 38 
In Covenant, the Plaintiff counts that he 
demiſed to the Defendant certain Land 
for thirteen years, to pay to him quarter- 

ly 40 J. and doth not fay annuatim, the 
Defendant pleads non eſt factum, and 
found for the Plaintiff, and after Plea 
pleaded the Plaintiff amended his De- 
claration, and inſerted the word annua- 
tim, and ruled the amendment to ſtand, 
160 

In debt on a Bond, Judgment was had by 
default by the Plaintift as Executor, and 
the Attorny had left out, Er profert hic 
in Cur. literas teſtament arias; but the 
Plaintiff was called Executor in the De- 
claration 3 and the Defendant having 
brought Error, it was moved to have 
the Record amended, but denied, 223 
After a Record entred its too late to have it 


2 64 
Arbitrement. 


Attachment denied to be granted for the 
breach of a Rule of Court had by conſent 
for the performance of an Award, 35, 

152 


On 


Ls, ads as 


A7 7 


On no Arbitrement pleaded, the Plaintiff re- 
plies, and ſets forth the Award, which 
{amongſt others) conſiſted of two parts, 
1. That the Deſendant ſhould make a 
Releaſe to the Plaintiff until the time of 
the Arbitrement, which as was objectcd, 
diſcharged the Bond of Submiiſion; but 
diſallowed, becauſe divers things are to 
be done together, and if all had been 
done the Releaſe had becn no prejudice. 
24, The award was in part of ſatisfaction, 
which is not good, but diſallowed, be- 
cauſe its tantum exiſten. partem redditis 
which is only a deſcription when he will 
pay it; and no diſcharge, 169 

A ſubmiſſion to Arbitrators and Umpire at 


the ſame time without increaſing the time 


of the Umpire, is void, 187, 205 


alignment. 


In debt ſor Rent againſt the Aſſignee of an 
Executor of a Leſſee for years, the De- 
fendant pleads an aſſignment by him to 
F. S. ſuch a day before any Rent was 
arrear, and that he gave notice of it to 
the Leſſor before any Rent due; the 
Plaintiff replies, that the Aſſignment was 
to defraud him of his Action by Fraud 
and Covin; the Defendant demurs, and 
Judgment was given for the Plaintiff in 
B. R. and the Defendant brought a 
Writ of Error, and after the Parties 
agreed, 303, 304 

Declaration in debt for Rent arrear, is good, 
without ſhewing mean Aiſignments on 
demurrer, 389, 390 

A Covenant not to aſſign a thing in Action 
to any perſon or perſons whatſoever. An 
Atfignment in Equity is a breach of the 
Covenant; for in Law no Aſſignment 
can be of a thing in Action, therefore 
the intent of a Covenant muſt be of ſuch 
an Aſſignment as can be (that is) an 
Aſſignment in Equity, 459,460,461 


[ 


Aſſumpſit. 


In conſideration that the Plaintiff would 
give to the Defendant 5 s. the Defendant 
would give to Plaintiff 40 s. if ever he 
plaid at a Gzme called Even and Odd 
tor Mony or Wine, and avers he gave him 
5 5. and that the Defendant plaid at the 
ſaid Game ſuch a day,unde actio accrevit, 
held the Action lies, 13 

That whereas the Husband of the Defer- 
dant, now dead, was indebted to the 
Plaintiff, the Defendant promiſed that if 
the Plaintiff would make appear that her 
laid Husband was indebted ſhe would pay 
it; a good Aſſumpſit, 32 

A Promile before breach may be diſcharged 
by parol, 42 

On an Indebitatus Aſſumpſit for Phyſick, 
c. provided and delivered for the 
Daughter of the Defendant at his re- 
queſt, after Verdict for the Plaintiff it 
{hall be intended delivered to the Defendant 
for his Daughter, 67 

If the Father deſire one to find Phyſick for 
his Daughter, debt lies againſt the Fa- 
ther, and conſequently an Indebitatus A, 
ſumpfit, ibid. 

The Plaintiff declares that the Defendant in 
conlideration of 10 J. promiſed to let 
him enjoy certain Iron Mills for fix 
months, and it appeared the faid Mills 
were but worth 20 J. per annum, and 
yet damages given to 500 J. by rea- 
ſon of the loſs of Stock laid in; and 
held the jury may well find ſuch da- 
mages, for they are not bound to give 
only the 10 J. but alſo all the ſpecial 
damages, | 77 

The Plaintiff counts, that whereas he had 
procured one I. at the requelt of the 
Defendant to ſurrender a Leaſe, that the 
Defendant would pay, Cc. without fay- 
ing that the Defendant afſumed and pro- 
miſed to pay, & c. and Judgment ſtaid 
on motion in Arreſt of Judgment for 
that cauſe, 123 


X x * Aſjumpſit 
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Aſſumpſit by the Heir to pay a debt due by | 
his Anceſtor upon an Obligation, with- 


out declaring that the Heir was bound 
thereby, Quere if good? after Verdict, 
127 

In conſideration the Plaintiff would take an 
Oath before one who had not power to 
Adminiſter it, is a good conlideration to 
ground an Aſſumpſit on, 153 
Thc Plaintiff declares that he and the De- 
fendant were Executors to A. and that 
the Defendant did receive all the Eſtate 
of the Teſtator, whereas a moiety there- 
of did: belong to the Plaintiff, and th.t 
the Plaintiff did threaten the Defendant 
to ſue him to come to an Account, and 
that the Defendant in conlideration that 
the Plaintiff did promiſe to forbear the 
ſaid Suit, and to ſhew an Account touch- 
ing the Eſtate of the Teſtator; the De- 
fendant promiſed to pay to the Plaintiff 
100 J. The Plaintiff avers that he did 
forbear the ſaid Suit, and did ſhew an 
Account, and yet he hath not paid the, 
100 J. Judgment for the Plaintiff, 203 
The Plaintiff counts that one Fenwick was 
in arrear to him in 100 J. for an An- 
nuity, and that the Defendant was Bailiff 
and Receiver of his Rents, who ap- 
pointed the Defendant to account with 
the Plaintiff, and to pay all that ſhould be 
found in arrear to him, out of the next 
Rents due at Martinmas, and that on 
Account there was 100 J. found due to 
the Plaintiff, and the Defendant adbuc 
exiſtens receptor of the Rents of the ſaid 
Fenwick, aſſumed to the Plaintiff that if 
he would forbear the ſaid Arrears for a 
Month after Martinmas he would pay 
the fame, and avers he ſtaid till then, 
and the Defendant had not paid him 3 on 
Non Aſſumpſit Verdict and Judgment for 
the Plaintiff, 211 
Aſſumpſic and Trover in one Declaration 
ſeerneth not good, 233 
In an Aſſumpſit the Plaintiff declared, That 
whereas the Plaintiff had at his own 
Charges buried the Defendants Child, 
the Defendant promiſed to pay him his 
Charges, and though there was no re- 
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queſt laid, yet Judgment was given for 
Plaintiff, 260 
An 4ſſumpſit lies for him who is to have 
the advantage of a promiſe, although the 
promiſe was made to another, 302.303 
A promiſe to pay Mony to the Attorny of A. 
the Action may be brought by A. or his 
Attorny, 303 
Forbearance to ſue in Chancery is a good 
confideration to ground an Aſumpſit, 


A 3/2 

In conlideration that the Plaintiff at the ſpe- 
cial requeſt of the Defendant, would en- 
deavour and labour to perſwade C. R. to 
marry J. S. he did promiſe that he would 
pay the Plaintift 40 J. if the faid Marri- 
age took effect; The Plaintiff in fact 
ſays, That he at ſuch a day, and divers 
other days and times at the requeſt of the 
Defendant omnibus medis quibus poterat 
conatus fuit to perſwade the ſaid C. R. to 
marry the ſaid J. S. and that after ſuch 
a day the Marriage took effect, and that 
the Defendant had not paid him the 
40 J. &c. and though the Plaintiff doth 
not ſhew how he did endeavour to per- 
ſwade, &c. yet it was held good enough 
on Error brought thereupon, 400 
In conſideration the Plaintiff would renounce 
an Executorthip, the Defendant would 
pay, Oc. The Plaintiff avers quod renun- 
ciavit, and held good, and yet perhaps 
the perſon before whom the renuncia- 
tion was, might not be competent, 
ibid. 

The Plaintiff being a Virgin had been pre- 
vailed with to make a Contract with the 
Defendant, and after the Defendant was 
deſirous to be free, and thereupon the 
Defendant in conſideration that the Plain- 
tiff would diſonerare Anglice diſingage 
him of his promiſe, he promiſed to pay 
her 1000 J. and ſhe alledges, that ſhe did 
diſingage him, without ſhewing how, and 
the whole Court ſeemed to agree the 
Declaration good, 400, 401 


Though its frequent to lay a Dedclara- 
tion for a debt ſeveral ways in an 4½ 
ſumpſit, yet its not a good Plea to ſay 
that the ſeveral Sums are but only for 

the 
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AT ABEE 


the Sum firſt mentioned, without going 
tarther, 449 


Attachment. 


Attachment doth not lye againſt a Corpora- 
tion, 152 
Attachment denied to be granted for the 
breach of a Rule of Court had by con- 
ſent, for the performance of an Award, 


35 
Upon a Judgment in B. R. a Fieri Fac. I- 


ſued (after a Teſfatum) to the Sheriff of | 


Cheſter, who returns Quod ſieri fecit the 
Goods, but that they remained in his 
Hands pro defectu emptor. on that a Vendi- 
tioni Exponas iſſues, of which ſhe makes 
no Return, nor any ſatisfaction to the 
Plaintiff, and for that an Attachment was 
granted, 171 
An Attachment granted againſt Commitho- 
ners of Sewers, for proceeding after Certi- 
orari directed, 186 
If a Writ of Error be brought of a Judg- 
ment in a Pye-Powder Court, it is no 
Contempt in the Town-Clerk if he doth 
not certifie it, until final Judgment given, 
for the Writ of Error commands to certific 
Si Fudicium redditum fit, and an At- 
tachment denied, 190 
An Attachment granted againſt the Bailift of 
a Liberty, who ona Latitat had Arreſted 
the Defendant and taken Sureties, and re- 
turned a Cepi Corpus, but never brought 
in the Body, but combining with the 
Defendant, let him go at liberty, Cc. 
193 


Attomy and TUarrant of Attozny. 


A Warrant of Attorny is given to one to 
confeſs Judgment in Debt to the Plain- 
tiff, at eight a Clock in the Morning, 
and at ten a Clock, before the Judg- 
ment ſigned by the Secondary, the De- 
fendant dyes. Reſolved the Judgment is 
well obtained, and (hall not be (et _ 

I 

An Attorny may plead and joyn Iſſue, That 

the Plaintiff is alive, and it ſhall not be 


— 


Error, although he be found dead 59 
The Plaintiff obtained a Judgment in Debt, 
and received the Mony, and made a Let- 
ter of Attorny to acknowledge ſatisfacti- 
on, and after, and before ſatisfaction ac- 
knowledged, revokes his Warrant, Ang 
the Court gave Rule, That no Proceed- 
ing ſhould be on the Judgment without 
motion firſt made in Court, 69 
It's a good Plea to Action brought by an At- 
torny for his Fees, That the Plaintiff did 
not give the Defendant any Bill of Char- 
ges, according to the Statute 3 Fac. Cap. 7. 


245 
Attomment. 


If a Copyholder Surrender his Reverſion 
there needs no Attornment, 18 
The Reverſion of Dutchy Lands paſſes by 
the Dutchy Seal without Attorment, 90 
91, 

A common perſon may compel the Tenant 
to Attorn, but the King cannot, for a 
Quid Juris Clamat doth not lye for the 
King, for that a Fine by the King is always 
by Render, 91 

If a Fine be levied to an Uſe, the Ceſtay que 
uſe ſhall have the Rent without Attorn- 


ment, 91 
Want of Attornment is aided after Verdict, 
487 


The Reverſion of a Term for Years granted 
for a valuable Conſideration, doth not paſs 
by the Statute of Uſes, without Attorn- 
ment, ibid. 


Audita Querela. 


An Audita Querela, is a new kind of Acti- 
on, and commenced only in the 10 E. 3. 
and not before, 9 

An Audita Querela doth not lye where 
there is another remedy in Law for the 
Plaintiff, either by Plea, or otherwiſe, 89 

Sometimes an Audita Querela doth not lye 
although there be not any other Remedy : 
in marg. ibid. 


Aul⸗ 


ATABLE. 


Aulnage. 


| 


Though Aulnage is only payable for Wool- | 


len Cloth, yet it has been reſolved that 
* Linſey-Woolſey ſhall pay Aulnage, though 
but part Wooll, 312 


Avowy, &e Preſcription and Re: 
plev 


+* 


ie having avowed for Rent at Michaelmas 
or fon = to diſtrain and avow for 
aricarages at Lady day before, otherwiſe 
its of an Acquittance 21 
Replevin, the Defendant makes conuſance to 
A. That one Knight was ſeiſed of the 
place, in which &c. and granted a Rent 
Charge to A. and ſo makes Conuſance fot 
10 years. The Plaintiff replies in Bar, 
That Knight was not ſeiſed in Fee. The 
Defendant demurs, and leave given to 
diſcontinue &c. 64 
Replevin, the Defendant avows for a Rent 
charge. The Plaintiff pleads in Bar non 
conceſſit ; and on this Iſſue is taken accor- 
ding to the Statute of 17 Car. 2. Cap. 7. 
and the Jury found the value of the Cat- 
tel, but not the Arrears : and the Court 
ruled judgment not to be Entred on this 
finding, but the Avowant may have Judg: 
ment at the Comtnon Law if he pleaſes, 
170 

In a Replevin, the Defendant avows the ta- 
king, for that he is ſeiſed of the Manor of 
A. to which he hath a Leet belonging, and 
that by Cuſtotm, time out of mind uſed, 
the Inhabitants uſed to ſend a Conſtable 
to the ſaid Leet, and that he before H. his 
Steward at A. held the ſaid Leet, and 
gave notice thereof at D. and that they 
did not ſend a Conſtable, and thereupon 
the ſaid Steward impoſed a Fine of 39 . 
114. and that he diſtrained the Plaintiff, 
and held a good Cuſtom, 204 
But becauſe the Avowant had not alledged a 
- Cuſtom alſo to diſtrain , it feemed to 
Twiſden Jaſtice, That the diſtreſs was not 


| 
| 
| 


well taken, for when a Duty is raiſed by 


— — — 


Cuſtom, a diſtreſs for that Duty muſt be 
maintained by the like Cuſtom, 204 
In a Replevin, Defendant makes Conuſance 
as Bayliff to the Lord of the Leet, becauſe 
the Plaintiff was amerced there for not 
ſcowring a Ditch in a High- way, Plaintiff 
demured, becauſe the Statute of 18 Eliz. 
Cap. 9. gives the Forfeitures for High- 
ways to the Surveyors, and held the Party 
may be puniſhed in the Leet, notwith- 
ſtanding, 250 
If the Rent of Tenant for Years be arrear, the 
Leſſor cannot avow upon the Termor up- 
on the Land, but upon the matter, 257 
The different way of pleading in an Avow- 
ry at Common Law, and upon the Sta- 
rute, 257, 258 
In an Avowry for an Amerciament in a Leet, 
its not ſufficient to ſay, preſentatum fuit 
at the Leet, that the Plaintiff did ſuch an 
act, but he muſt aver the thing, and not 
relye upon the Preſenttnent, 337 


Bail. - 


Pecial Bail granted by the Court in an 
Action for words againſt a Nobleman, 


74 

Notwithſtanding a Writ of Error the Bail 
may bring in the Principal in diſcharge of 
the Mainpernors, 100 
A perſon accuſed of High- Treaſon, and not 
within the Act for Habeas Corpus 8, is 
not de jnre to be bailed by this Court, 
81 

In a Homine Repleg. unleſs the Defines 
will confeſs the taking and having the 


party in Cuſtody,he cannot be Bailed, 474, 
475 


Banktupt. 


The Plaintiff declares on the Statute of Bank- 
rupts, That the Defendant was indebted 
to one Sruddey and the Plaintiff in a joynt 
Obligation. Srudder becomes a Bank- 
rupt , and this Debt is aſſigned to the 
Plaintiff by the Commiſſioners to the uſe 


of 
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of the Creditors, if this Aſſignment be 
good? Quere. 6, 7 
An Allignee of Commiſſioners of Bankrupts 
brings an 1ndebitarus tor 42 J. upon an Aſ- 
ſignnent of a Debt due by Contract of 
431. and upon non 4{/ſumpſit on a ſpe- 
cial Verdict reſolved for the Plaintiff, for 
though in ſtrictneſs its not good, yet in 
favour of Creditors it was held good, 7 
Although the Commilſioners have ſole au- 
thority to adjudge a Man a Bankrupt, yet 

in an Action the Jury muſt find whether 
he was a Bankrupt or no, 337 

A Trader in Ireland may be within the Sta- 
tute of Bankrupts, . 
Staley being a Trader, becomes indebted by 
Bond and Judgment to P. M. in 100 J. and 
to Elix. C. in 100 J. 72 to ſeveral other 
ons. The 5th of Fuh, 1677. Elix. 
— her Wil, and J. Crew her ſole 
Executor, and dyes: the 6th of Nævemb. 


1678. Crew arreſts Staley for the 1000 J. 


who preſently puts in ſufficient Bail. 18 | 


November 1678, Stayley pays D. W. 
1000 L and the ſame day renders himſelf 
to Priſon in diſcharge of his Bail, and lyes 
in Priſon to the time of the Action, above 
two years. 20 Feb. 1678. a Commiſſi- 
on iſſues out the 14 of May following, the 
Commiſſioners aſſign Staleys Eſtate to the 
Plaintiff, And the ſole Queſtion was, 
whether Staley ſhould be accounted a 
Bankrupt on the 6th of November 1678, 
which was the day of his arrelt, or only 
from the time that he rendred himſelf in 


diſcharge of his Bail? And adjudged in | 


C. B. That he ſhall be accounted a Bank- 
rupt only from the time that he rendred 
himſelf in diſcharge of his Bail 3 after a 
Writ of Error was brought here, but left 
undetermined, 47 9,480, 481 


Bar, vide Pleading. 


Trover of divers Goods, Deſendants plead 
an Action of Treſpaſs vi & armin brought 
againſt them formerly, for taking and 
diſpoſing the ſame Goods, and upon Not 
Guilty pleaded , Verdict for the Defen- 
dants, Judgment fi actio, Plaintiff de- 


375,376 | 


| 


| 


| 


| 
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murs 3 and adjudged for the Plaintiff in 
this Action of Trover; becauſe Trover 
and Treſpaſs are Actions ſometimes of 

a different nature, for Trover will ſome- 
times lye where Treſpaſs vi & armis will 
not lye, 472 
As if a Man have my Goods by my delivery 
to keep for me, and 1 afterwards demand 
them and he refuſes to deliver them, l 
may have an Action of Trover, but not 
Treſpaſs, vi & armis, becauſe here was 
no tortious takin ibid. 
Sometime the Cale may be ſuch , that either 
the one or the other will lye, as where 
there is a tortious taking of Goods and 
detaining them, the party may have either 
Trover or Treſpaſs, and in ſuch Caſe 
udgmment in one Action is a bar in the 


other, 472 
Whereſoever the ſame Evidence will main- 
tain both the Actions, there the Recovery 
and Judgment in one may be pleaded in 
bar againſt the other, otherwiſe not, bid. 
In the principal Caſe, it was faid by the 
Court, That ic ſhall be preſamed that the 
Plaintiffs in the firſt Action had miſtaken 
their Action, for they had brought a 
Treſpals vi & armin, whereas they had 
no Evidence to prove a wrongful taking, 
but only a demand and denial, and ſo the 
Verdict paſſed againſt them, and fo forccd 
to bring this new Action, by three Juſti- 


ces, Dolben Juſtice heſitante, 472 

Obligation pleaded in Bar of a fumple Con- 

tract. 449 
Bargain and Sale. 


A. Seiſed of a Rent-Charge in Fee (the 
Rent being arrear) by Indenture of Bar- 
in and Sale, duly Enrolled, granted the 

id Rent and Arrears thereof to B. and 
held the Arrears being a thing in Action 
are not grantable over, nor yet the Rent, 
for want of Conſideration , there being 
no Mony alledged to be paid, and it can- 
not be good by way of Bargain and Sale 
on the Statute, without Mony, 201 
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Bill of Exceptions. 


The form of a Bill of Exceptions to the Pro- 
ceedings in the Common Bench in Ireland. 
404 
E rror of Judgment in C. B. in — 
Ejectment. The Queſtion was upon the Bi 
of ions, for that the Juſtices there 
would not direct the Jury, that the pro- 
bate of a Will before the Arch - Biſhop of 
Canterbury, and alſo before the Biſhop of 
Fernes , were ſufficient concluding Evi- 
dence, but only affirmed that they were 
Evidence, leaving it to the Jury. To 
which the other Party ſhewed in Evidence 
Letters of Adminiftration under Seal of 
the Primate of Ireland, whereupon the 
Jury found no ſuch Will, and Judgment 
there given for the Plaintiff, and Error 
brought here by Defendant, and Judg- 
ment affirmed, 404, 405 
A Bill of Exceptions doth not extend where 
Priſoners are Indicted at the Suit of the 
King, 486 


By-Law, Vide London. 


— 


Capias, vide Proceſs. 


Capias may be the firſt Proceſs in an 
aGion of the Caſe, within an Infe- 

rior Juriſdiction, 129, 130 
Summons doch not lye in an Action on the 
Caſe, but a Capias lyes in Treſpaſs in any 
Caſe, 129,130 
Summons is not a Proceſs in an Action on 
the Caſe, but a Pone, ibid. 
The Statute of 19 Hen. 7. Cap. g. doth 
not give the Capias alone, but at the Com- 
mon Law, where originally there was not 
Summons, but a Pone, a Capias lay, 


130 

In all Indi&ments for Treſpaſs, and under 
Treaſon, a Venire Factas is the firſt Pro- 
ceſs, and not a Capias, 375 


Certioꝛari. 


UE . 
When one prays a Certiorari at a Judges 
Chamber, to remove an Inditment out 
of Londen or Middleſex, he ought to 
give notice of his deſire to the other (ide, 
three days before, or otherwiſe the Certio- 
rari is not to be granted. By Twiſden 
Juſtice, 74 
A Certiorai lies into Wales, 206 
A Certiorari was granted to the Mayor, Ju- 
rats and Comonalty of the Ancient Town 
of Winchelſea in Suſſex, to remove an 
Order or Decree made by them, who re- 
turn ( other things) That Win- 
chelſes isa Member of the Cinque Ports, 
and that all the ſaid Cinque Ports with 
their Members, by reaſon of their Situa- 
tion near the Sea ſhores, as well for the 
ſaſe keeping the ſaid Towns, as of the 
Kingdom of England, againſt Forreign 
Invaſions of Enemies, have always and 
ought to keep Beacons, Watch-houſes, Cc. 
night and day, by Sea and Land; and 
for the better maintainance thereof, the 
ſaid Town uſed to make Taxes upon eve- 
ry Inhabitant and Occupier of Houſe or 
Land lying within the ſaid Town, and 
Liberty thereof, which Priviledges were 
confirmed by Magna C harta. That the 
iſt of May, 32 Car. 2. They made a 
Tax of 6 d. per pound for maintaining 
the {aid Beacon and Watch-houſes, and 
that there was no other Order or Decree, 
1. Reſolved, though it is not ſet forth , 
That the Beacons or Watch-houſes were 
in decay orout of repair, its well enough 3 
for it would be dangerous to expect till 
they became in decay. 2. Its to be preſu- 
med the Inhabitants will not Tax them- 
ſelves unneceſſarily, being they all concur 
in the Taxation, and the Order was con- 
firmed, 448, 449, 


Challenge. 


In an Information, the Council for the King 
Challenged ſome of the Jurors, and the 
Court held, That by the Statute of the 

33 E. I. 


A T ABLE. 


33 E. 1. The King ought to ſhew cauſe 

ot his Challenge, but not before all the 
Jurors of the Pannel are called over, for 
if there be enough beſides, no cauſe (hall 
be ſhewn of the Challenge, 473, 474 
No Challenge ought to be allowed contrary 
to the Record it (elf, 485 
In an Information brought againſt certain 
Citizens of the City of Worce#ter, a Chal- 
lenge was taken to the Polls, becauſe the 
Jurors had not any Freehold within the 
{aid City, and the Court held that it was 
no good Challenge, for that the Statute 
of 2 H.5. Cap. 3. extends not to this 
Caſe, for that itis only in Cauſes betwixt 
party and party, nor doth the Statute 
35 H. 8. Cap. 6. reach thereto, but only 
to Sheriffs of Counties at large: for if a 
Pannel made in Corporations muſt have 
Freehold Jurors, they muſt likewiſe have 
fix Hundredors, which cannot be in any 
Corporation in England; and with them 
the Judgesin C. B. concurred in Opinion, 
485, 485 


Commiſſioners of Charitable 
Ales. 


In an Avowry , two Queſtions aroſe, Firſt 


Whether the Commillioners for Charita- | 


ble Uſes may add a power of diſtreſs where 
there was none by the Original Gift ? 
Secondly, If fuch Commiſſioners in Che- 
ſhire can bind Lands in Eſſex, with ſuch 
Clauſe. Adjourned, and adjudged for the 
Avowant in both points that they may, 
mes Quere, 209 


Where it is ſaid, That if a Copyholder de- 


viſes without Surrender to a Charitable | 


Uſe, or Tenant in Tail fo deviſes, that its 
good againſt his Iſſue, its not intended 
good by the Common Law, but to be 
made good by the Decree of the Chan- 
cery, grounded upon the Statute of 43 
Elix. Cap. 4. By Maynard Serjeant, 

249 


| 
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Common and Commoners. 


A Commoner cannot without Deed Licence 


a Stranger to put in his Cattel into the 
Common, 171 


Common Recovery, ſce Erroz. 


It is no Error in a Common Recovery al- 
though it doth not appear that there was 
not any Warrant of Attorny for appear- 
ance, 70, 96 

Its not Error in a Common Recovery be- 
cauſe the Summons bears Teſte ſubſequent 
to the Rettrn of the Dedimus , tbid. 

A Dedimus Poteſtatems is not part of a Fine, 
but a Warrant of Attorny is part of the 
Recovery, 71 

A, Tenant for Life, the Remainder to the 
uſe of B. in Tail, the Remainder to C. in 

» Tail, the Remainder to the Right Heirs of 
D. Provided that A. ſhall have power to 
make Leaſes tor years in Poſſeſſion, Re- 


verſion, or Contingency. A. makes a © 


Leaſe for years, to commence after the 
death of B. without Iſſue 236 
And held by Hale Chief Juſtice, That B. 
may bar this Leaſe by a Recovery, altho 
this ariſe precedent to the Eſtate Tail, be- 
cauſe its in Continuance of the Eſtate of 
B. ibid. 
A Common Recovery bars Tenant in Fee 
{ſimple at this day, though there be no 
Tenant of the Freehold, by Maynard, 


32 
Recoveries in Adverſary Writs did bar in il 
Caſes, till the Quod ei deforceat was given 
by Weſtm. 2. Cap. 4. by Maynard, 322, 
323, 349 
Lands are limited to the uſe of E. L. for his 
Life, the Remainder to his firſt, ſecond, 
third and fourth Sons ſucceſſively, and the 
Heirs Male of their reſpective Bodies, and 
ſo ſeverally and reſpectively to every of the 
Heirs Male of the Body of the faid E. L. 
and the Heirs Male of the Body of ſuch 
Heirs Male, according to their Ages and 
Seniorities, the Remiander to . L. &c. 
E. L. ſuffers a Recovery and dyes —_— 
ue 
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Iſſue Male; and if E. L. had an Eſtate 
Tail, or only an Eſtate for Life was the 
Quettion. And Judgment was given in 
B. R. that E. L. had only an Eſtate for 
Life 3 And on a Writ of Error brought 
the Judgment was reverſed here, and ad- 
judged to be an Eſtate Tail in E. L. and 
io the Recovery well ſuffered by him, 


278,302,315 
Condition Vid. Obligation. 


Leſſee for years upon Condition, that the 
Leſſee ſhall not athgn over his Term to 
any but his Kindred without Licence from 
the Leſſor, the Leſſor aſſigns over his Re- 
verſion, and the Leſſee athgns over his 
Term and breaks the Condition 3 and if 
the Grantee of the Reverſion ſhall take 
advantage of the Condition was the Que- 
re, doubted, 250 

If Lands be given to two upon Condition, 
that they ſhall not alien, and one releaſes 
to the other, its no breach of the Condi- 


tion. 413,414 


Conſpiracy vide Treſpas. 


Before the Statute of 33 E. 1. de Conſpira- 
toribus, an Action of Conſpiracy did not 
lie for any thing beſides for indicting 

dne for Felony and Treaſon 3 but by this 

Statute it lies for Treſpas, and againſt one 


only, 176, 180 
Copphold. 


If the Fine of a Copy-holder be incertain, 
and the place and time appointed for pay- 
ment of it is aſſerted, it ſeems there ought 
to be a demand, becauſe it is in point of 
Forfeiture 42 

If there be a real doubt, whether the Cu- 
ſtom be to pay a Fine certain or incertain, 

if the Tenant deny to pay an incertain 
Fine, this is not any Forfeiture although 
it be found after that the Fine ought to 
be certain, but then ſuch doubt ought 
to be real and not covenous, ibid. 

If a Copy- holder ſurrender his Reverſion 

there needs no Attornment, 18 


nnn... 


A Copy-holder for Life, the Remainder for 
Life, (where the Cuſtom of the Manor 
is that the perſon firſt nominated in the 
Copy may ſurrender into the hands of 
the Lord according to the Cuſtom of the 
Manor, and by ſuch Surrender may de- 
ſtroy all the Right of him in Remain- 
der) the firſt Tenant for Life joyns in a 
Fine ſur conuſance de droit, &c. with 
the Lord of the Manor comprizing the 
Manor and the Copy-hold, and this was 
to the uſe of the Copy-holder for Life 3 
and the queſtion was, if this Fine be a 
Surrender within this Cuſtom to bar the 
Eſtate in Remainder, and reſolved it is 
not. 1. For that the Cuſtom extends 
only to the Copy-hold Eſtate, and that 
cannot pals by the Fine. 2. It being 
againſt Common Right it ſhall be taken 
ſtrictly, 402, 403 

A Cuſtom within a Manor that upon a Sur- 
render made to one and his .Heirs, if the 
Surrendree comes not in upen the third 
Proclamation, he ſhall forfeit his Eſtate ; 
if a Surrender be made to the uſe of A. 
for Life, the Remainder to B. in Fee, if 
A. comes not in, B. ſhall not forſeit, 


404 
Coꝛon Vid. Treaſon. 


J. Manning indicted in Surrey for Mur- 
der; on not guilty the Jury at the Aſſizes 
find, that the ſaid Manning found the 
perſon killed committing Adultery with 
his Wife in the very Act, and flung a 
Joynt-ſtool at him, and with the ſame 
killed him; and reſolved by the Court 
this is but Manſlaughter, becauſe of the 
greatneſs of the provocation, 212 

Charging a Robber before a Juſtice preſent 
is a good taking within 27 Eliz. cap. 13. 
in diſcharge of the Hundred, 221 

Two Frenchmen were condemned for clip- 
ping, and all the Juſtices were of Opi- 
nion, that the Judgment given ought on- 
ly, To be drawn and banged, contrary 
to the Opinion of Cook in This 3d Inſti- 
tures, 234 
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A. comes into a Sempſtreſs Shop, and asked 
to ſee two Crevats, which ſhe ſhewed to 
him, and delivered into his hands, who 
asked the price of them, ſhe told him 7 5. 
whereupon the ſaid A. offered 3 5s. and 
immediately run out of the ſaid Shop, 
and took away the faid Goods openly 
in her ſight, and it ſeemed to the Court 
to be Felony, for that his running away 
with them, explains his Intent precedent, 

275,76 

The ſuing a Replevin to get the Horle of 
another Mans to which he hath no ti- 
tle, is Felony, becauſe in fraudem Legs, 

276 

So if an Officer cometh to a Man, and tel- 
leth him that he is outlawed, when the 
Officer knoweth the contrary to be true, 
and by colour thereof taketh his Goods, 
its Felony. ibid. 

One Farr was found guilty of Felony for 
taking of Goods in an Houſe which he 
entred by colour of Law, and executed, 


ibid. 
Burning in the Hand is part of the Judg- 
ment in Felony, 370 


If che Principal be attainted of Burglary, the 
Acceſſory muſt anſwer, though the Prin- 
cipal be pardoned 3 but if the Principal 
have either his Clergy, or be acquitted, 
or obtain his Pardon before Judgment, 
the Acceſſory ſhall not be queſtioned, 

477 

Before E. 3. an Infant could not bring an 

Appeal, but ſince it's frequent. 483 


Coppozation vid. London. 


Attachment doth not lie againſt a Corpora- 
tion, 152 
A Corporation that hath a Patent to make 
a Town-Clerk durante bene placito of the 
Mayor and Aldermen, may turn him out 


at their Will and Pleaſure, 188 
But an Alderman cannot be ſo turned — 
ibid. 


Where time out of mind a Corporation had 
power to remove an Alderman for rea- 
ſonable cauſe, though they take a new 
Charter, wherein there is no ſuch power 


given the Corporation , yet the fame 
power ſtill remains; for the new Char- 
ter doth not merge or extinguiſh any of 
the ancient Priviledges, but the Corpo- 
ration may uſe them as before, 439 


Coſts, 


In a Writ of Error to reverſe a Common 
Recovery where Judgment was affirmed, 
no Colts to be given becauſe no delay of 


Execution, 134135 
At the Common Law there was no Coſts in 
a Writ ct Error, 135 


Colis at the diſcretion of the Court, 33 
In an Action of Treſpals vi & armis 
brought for deſtroying his Goods, the 
Plaintiff ſhall have his ordinary Coſts 
though the Damages be under 40 s. for 
that the Statute of 22 & 23 Car. 2. 
cap. 5. reaches only to ſuch Actions in 
which the Freehold may come in debate, 


487,488 
Covenant. 


A Covenant on payment of a Sum to cauſe 
a Recognizance to be cancelled, and the 
lame to be vacated before ſuch a day, al- 
though he do o,- yet if he ſue execution 
before, its a breach, 25,26 

Leſſee for years grants to the Plaintiff ſo 
much of his Term as ſhould be to come 
at the time of his death, and covenanted 
that he ſhould enjoy it, and gave Bond 
to perform Covenants, and made the De- 
fendant his Executor, and died, who 
entred, and ouſted the Plaintiff, and in 
Debt on this Obligation adjudged that 
the Grant was void, and there being no 
Grant, there could be no Covenant, and 

ſo no Bond, 27 

Its agreed that A. ſhall pay to B. 700 J. for 
the Land in D. Covenant lies againſt B. 
if he will not convey the Land, 183 

Leſſee for years covenants to repair, Proviſo 
that the Leſſor find grand Timber, there 
in an Action of Covenant the Plaintiff 

ought to aver that he offered grand Tim- 
ber, for they are mutual Covenants, ibid. 
2 22 On 


—— — —  —— 


AT AB L.A. 


On a Covenant to make farther Aſſurance, 


it ſeems the Covenantor is not obliged to 
make it with Covenants, 190 
But by Twiſden Juſtice, the Law is altered 
ſince Cole and Kinders Caſe, in Cro. Fac. 
as to Covenants in a Conveyance, if 
they be reaſonable they may be inſerted, 
but not that he is ſeiſed of an abſolute 
Eſtate in Fee-timple, or the like, 191 

A Covenant for the true Impriſonment of 
J. S. and alſo to pay Chamber-Rent, &c. 

is a Covenant for caſe and favour, and fo 
within the Statute of 8 H.6. 222 

If Leſſee for years be diſtrained by the Lord 
Paramount, though he cannot have a 
Writ of Meſne, yet he ſhall have a Writ 
of Covenant in lieu thereof, 257 
If an Agreement be, That the Plaintiff from 
_ thenceforward ſhall quietly receive all the 
Tithes of ſuch Cloſes without any inter- 
ruption or moleſiation 3 adjudged a Suit 
in Equity is a breach of his Agreement, 

| 371 

A Covenant not to aſſign a choſe in action 
to any Perſon whatſoever, an Aſſignment 
in Equity is a breach of the Covenant, 
for in Law no Aſſignment can be of a 
thing in Action, therefore the intent of 
the Covenant muſt be of ſuch Aſſign- 
ment as can be, that is, an Aſſignment in 
Equity admitted, 459, 460, 461 
When Covenants are joint, and when ſeveral, 
ibid. 

The Defendant (being a Brewer) Cove- 
nants that the Plaintiff ſhall have ſeven 
parts of all the Grains made in the De- 
fendants Brew-houſe, for ſeven years then 
next following, and aſſigns a breach, 
that the Defendant with intention to de- 
ccive the Plaintiff, did put divers quan- 
tities of Hops into the Malt, of which 
the Grains were made, by reaſon where - 
of the Grains were ſpoiled, and became 
unprofitable to the Plaintiff, and Verdict 
and judgment for the Plaintiff, although 
objected that the Grains were delivered 
according to Covenant 3 and though the 
Defendant had mixed Hops, an Action 
of the Caſe lies in that cafe, and not Cove- 
nant, 464 


| 


It I covenant that I will leave all the Timber 
which is growing on the Land l hire, on 
the Land at the end of the Term. If 1 
cut it down, though I leave it on the 
Land, its a breach of my Covenant, 


ibid. 
Cuſtom, vide London. 


A Cuſtom alledged in fieri not in facto, is 
naught, 4 
As a Cuſtom, that every Man may turn his 
Plow upon the next Land adjoyning, if 

it is not ſown with Corn, is naught, 
without adding the Uſage, ibid. 

A Cuſtom found within a Mannor, that 
every Tenant of the ſaid Mannor peruiſſet 
ſurſum reddere, &c. ill, ibid. 
So licet e licuit for the Lord to ſet a pain 
for the breach of a By-Law, adjudged 
void, 25 
A Cuſtom within the Mannor eſt bam in 
Eſſex, that the Wife (hall be endowed of 
the moiety of all ſuch Copyhold Lands as 
her Husband was ſeiſed of, 58 
Unity of Poſſeſſion deſtroys a Cuſtom, 
192 

If a Cuſtom laid, Occupiers be . ? 
ibid. 

That H. being ſeiſed of the Mannor of 4. 
to which he hath a Leet belonging by 
Cuſtom time out of mind, the Inhabi- 
tants of D. uſed to ſend a Conſtable to 
the faid Leet, and that a Leet was held 
ſuch a day, and notice thereof given at 
D. and they did not ſend a Conſtable, 
and that the Steward impoſed a Fine of 
39s. 11 d. on the Inhabitants, for 
which he diſtrained, held a good Cuſtom, 


20 
But when a Duty is raiſed by By. 
Diſtreſs for that Duty muſt be maintain- 
ed by the like Cuſtom, and incident to 
it; quære, ibid. 
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Damages, and Inquiry of 
Damages. 


N Detinue, the omiſſion of the value of 
the Charters in the Verdict may be 
{applied by a Writ of Inquiry, 124 
In an Attachment on a Prohibition where 
Damages are given for the Plaintiff, there 
he ought to lay a Viſne where the Suit 
in the Eccleſiaſtical Court was; otherwiſe 
the want of a Viſne hurts not, 387, 


388 
Debt, 


In Debt for Rent, the Plaintiff demiſes by 


Indenture a Houſe to a Widow rendring 
Rent, the Defendant marries her, the 
Rent is behind during Covercure, the 
Wife dies, and the Plaintiff brings debt 
on the Indenture againſt the Husband, 
and adjudged on Den.urrer, it well * 
A. ſeiſed of Lands in Fee, demiſes to the 
Defendant for twenty one years rendring 
Rent during the Term, and then grants 
the Rent only (without the Reverſion) 
to the Plaintiff and his Aſſigns, during 
the Term, and the Defendant atturns, 
and for Rent behind the Plaintiff brings 
debt, and on ni debet found for the 
Plaintiff, and moved in Arreſt of Judg- 
ment, that debt lies not for want of 
ivity, the Court was divided, and no 


udgment was given, 11, 12 
Debt lies for an Annuity granted for — 
701d. 


Debt lies upon a Leaſe of a Fair, and there- 
fore a Biſhop may grant à Fair for 
years, becauſe debt lies, but not _— 

ibid. 

By Wyndham Juſtice, ibid. 

If an Annuity be arrear, and the Grantee 
dies, his Executors ſhall have debt, be- 
cauſe the perſon of the Executor was ori- 


ginally charged, 11 


A Seigniory in Fee is granted for years, the 
Grantec ſhall not have debt becauſe its 
out of a Fee, ibid. 


— 


— — 


But after the Term expired he ſhall have 
debt. By Twiſden Jultice, ibid. 
Debt lieth not againſt the Bail on his Re- 
cognizance upon a Judgment given againſt 
the Principal, 14 
Tenam pur auter vie of Tithes in Gross, 
makes a Leaſe for years, rendring Rent, 
and dies, his Executors bring debt for 
the rent, and the Defendant demurs to 
the Count, and by the better Opinion of 
the Court the Action lies not, 18 
It che Father deſires one to find Phylick for 
his Daughter, debt lies againſt the Father, 
67 
Debt lies for a Fine impoſed on one for 
a Contempt committed in a Court Leet, 
68 
Debt lies upon a Judgment as well after 
a Writ of Error brought, as before, 
100 
In debt for Rent againſt an Aſſignee, quære 
if he may plead Aſſignment over with- 
oat pleading, notice, 162 
Debt is brought on a Deed Poll, on Oyer, 
it was in theſe words, Irs agreed that A. 
ſhall pay to B. 700 |. for the Lands in D. 
and held that debt lies upon it, 183 
In debt for Rent for fix years upon a Leaſe 
for years to the Defendant for Tithes, the 
Defendant as to the two years pleads nil 
debet, and as to the other four years he 
pleads, that before any of the ſaid Rent 
incurr'd, he aſſigned over the ſaid Leaſe 
and Tithes to one V. of which the 
Plaintiff had notice, and did receive the 
Rent, Judgment ſi actio. 


The Points were two, 

1. When the Dean and Chapter makes a 
Leaſe of Tithes, rendring Rent, whether 
the Mony reſerved be a Sam in Groſs 
or a Rent? 

2, Admitfing it to be a Rent, if the 
Acceptance {hall bind as in caſe of a 
private perſon ? 

The Caſe is not reſolved, but as to the 


ſecond Point Twiſden Juſtice held the Ac- 


ceptance void. 
Leſſee for Life makes a Leaſe for years, Leſſee 
for years ſurrenders to the Reverſioner, 
rendring 


ATA 
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rendring Rent, adjudged an Action of 
debt well lies tor this Rent, becauſe its a 
duty by way of contract, 222 
Declaration in debt for Rent arrear, is good, 
without ſhewirig the mean _ 
upon a demurrer, 389, 390 
In an Action of Debt qui tam, up- 
on the Statute of 23 Elix. cap. 1. for 
not coming to Church, it ſeems Confor- 
mity doth not diſcharge the Penalty 
due, 391,392 
But by the Act of 1 Fac. cap. 4. the De- 
fendant is diſcharged in ſuch caſe by his 
Conformity, 4.66 
Debt upon the Statute of 23 Elzz. cap. 1. 
for not coming to Church, may be 


brought in this Court notwithſtanding the 
Statute of 2 1 Fac. cap. 4. 394 
An Action of Debt cannot be commenced 
before Juſtices of Aſſize, ibid. 
In debt for Rent on a Leaſe for years, the 
Defendant pleads, That on Chriſt mas- 
day (being the Quarter-day)) he was at 
the ſaid Meſſuage by the ſpace of an hour 
before Sun riſing until Sun-tetting of the 
ſame day, and that neither the Plaintiff 
nor any other on her behalf came or 
was ready there to receive it, and that 
always lince the ſaid day, hath been, and 
yet is ready to pay the ſame 3 The Plain- 
tiff demurs, for that the Defendant hath 
not alledged a Tender, but only that he 
was ready there to pay 3 but adjudged for 
the Defendant ; for Tender needs not, 
but where there is a Condition, 418,419 


Demurrer, vide Pleadings. 


If a Plea conclude hoc paratus eſt werificare, 
where it ſhould be hoc petit quod inquira- 
tur, it is ſubſtance on a general demurrer, 

94, 98 

Declaration in debt for Rent arrear, is good 
without ſhewing mean Aſſignments upon 
a demurrer, 389, 390 


Deodand, 


1 


One in Ringing was taken up by the Bell- | 


Rope, and by it was killed, and if 


* 


the | 


Bell was a Deodand, was the queſtion, 
dubitatur, 97 
A Mill-wheel cannot be a Deodand, by Hide 
Chief Juſtice, ibid, 
There may be a Deodand where the Party 
ſlain is under the age of diſcretion, by 
Twiſden and Morton Juſtices, 208 


Departure, vide Pleading. 


The Plaintiff counts upon an Indenture of 
Apprenticeſhip, the Deſendant pleads, 
That at the time of the entring into the 
ſaid Indenture he was an Infant, The 
Plaintiff replies, That by the Cuſtom of 
the City of London, it one under age 
binds himſelf Apprentice it ſhall be good 
againſt him; and the doubt on demur- 
rer was, if this be a Departure; the 
Court was divided, 60 

If in Covenant the Defendant plead perfor- 
mance, and after rejoin that the Plaintiff 
ouſted him, its a departure, 22 

If the Plaintiff in his Replication depart 
from his Count, if the Defendant takes 
Iſſue upon it, and it be found for the 
Plaintiff, the Defendant ſhall take no ad- 
vantage of that departure, otherwiſe if 
he had demurred upon it, 86 

It a Rejoinder confeſs. that that was denied 
in the Bar, its a departure, 94 


Deviſe, vide Remainder. 


A Woman having two Sons by divers Huſ- 
bands (which were dead) (wiz. Tho- 
mas by the firſt Husband, and Leonard by 
the ſecond, deviſes the Lands in queſtion 
to Thomas for lite, and if he die with- 
out Iſſue of his Body living at the time 
of his death, then to L. in Fee 3 but if 
Thomas have Iſſue living at the time of 
his death, then the Fee ſhall remain 
to the right Heirs of Thomas for ever; 
the Woman died, Thomas entred, and ſuſ- 
fered a Recovery, and dies without Iflue. 
1. And held Thomas had an Eſtate but 
for life only, with a Contingent Remain- 
der to Leonard, which was barred by the. 
Recovery, 28,29,30 

2. A 
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2. A deviſe to one who is (Heir) for Life, 
the Remainder in Contingency is good, 
and the diſcent cf the Reverſion ſhell not 
drown his E ſtate for life, 28.29, 30 

What ſhall be ſaid an Executory Deviſe, and 
what a Contingent Remainder, ibid. 

Executory deviſes are grounded on the Com- 
mon Law, 3 

Capite Lands were given to the Husband 
and Wife, and the Heirs of the Husband, 
and the Husbind being alſo ſole, ſeiſed ot 
Socage Lands, deviſes all his Socage 
Lands and dies, living his Wife, and fe- 
ſolved its 2 good deviſe for the whole, by 
three Juſtices, 39 40 

If Lands be given to two, and the Heirs of 
one of them, that Reverſion is not de- 
vilable, by Windbam and Twiſden Ju- 
ſtices, 40 

If Lands be given to two, and the Heirs of 
one of them, and he that hath the Fee 
dieth, no Wardſhip can be, tor the ſur- 
vivor remained Tenant during Life, ibid. 

Stephen Norton ſeiſed in Fee of the Lands 
in queſtion, in 1651, made his Will in 
Writing, and gave divers Legacies, &c. 
Item, I give to my Brother Anthony 
Norton 30 J. per annum. Item, I give 
my Lands in Kent and Suflex to ove of 
my Couſin Nicholas Amherſis Daughters 
that ſhall marry with a Norton within 
fifteen years , and I make Nicholas Am- 

herlt ) Executor. Nicholas Amberſt 
had three Daughters, Elizabeth, Anne 
and Mary; Stephens Norton the Defen- 
dant marries Elizabeth, and the Leſſor 


_— 


good, becauſe the Deviſor takes notice that 
he hath not a Son, and intends a future 
Act, and the Law aids him which was 
2 conſilii; by Bridgman Chief Ju- 
Iticc, 3 
A devile to an Infant in ventre a * 
for fifteen years, the Remainder over is 
good by way of Executory deviſe, ibid. 
An Eſtate in futuro, and a contingent prece- 
dent makes an Executory deviſe, ibid. 
I give all to my Mother, all to my Mother, 
reſolved Lands do not paſs by theſe words, 


97 

Sarah the Wite ſciſed in Fee of a Copyhold, 
{urrenders to the uſe of her ſelf and R. 
her Husband, and the Heirs of the Huſ- 
band, the Husband after ſurrenders to the 
uſe of his Will, and by his Will deviſes 


Hackney which were my Wives, and 
now bers for life, I give to the Heirs of 
the Body of my ſaid Wife, if that be or 
they live till fourteen years of age > and 
for want of ſuch Heirs, then to William 
Jacob and his Heirs. R. the Deviſor 
dies, Sarah his Wite ſurvives and mar- 
ries H. C. by whom ſhe had Iflue the 
Leſſor of the Plaintiff. H. C. ſuffers a 
Recovery, Sarah dies, and the Leſſor of 
the Plaintiff enters, and the Heir of R. 
the Deviſor enters upon him. The points 
were, Iſt. What paſſes by the Will? 
And on that Point the Court was di- 
vided in Opinion. 24. What operation 
the Recovery hath? And held the Re- 


of the Plaintiff marries the Heir at Law. 
And whether the Heir at Law, or the De- 
viſce (hall have the Lands, was the que- 
ftion? And reſolved that the Devitee 


ſhall have the Lands, and that the deviſe | 


was good notwithſtanding the incertain- 
ty, and that although the words are not 
who ſhall firſt marry with a Norton, 
yet the Law ſupplies theſe words as well 
in a Deviſe as Grant, 32 
A deviſe to A. for fifteen years, the Remain- 
der to the right Heirs of F. D. is not 
good; but to A. for fiſteen years, the 
Remainder to the firſt Son of F. D. is 


covery works nothing, becauſe Copyhold, 
and a Recovery of a Copyhold doth not 
dock the Remainder w:thout Cuſtom, 
| 162,163,164 
Where there is a precedent Deviſe, there 
(hall not be a contingent executory De- 


viſe, by Wyndham Juſtice, 154 
A deviſe to an Infant in ventre ſa mere it 
good? quære, ibid. 


A deviſe to F. S. when he marries ſuch a 
one is good, but no Eſtate veſts till Mar- 
riage 3 by Twiſden Juſtice, ibid. 

The Earl of N. ſeiſed of Newport-bouſe in 
Fee, deviſes the fame 'to his Lady for 
lite, the Remainder to A. his Grand- 

Aaaa child 


the Land by theſe words; My Lands in 
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child in Tail, provided, and upon con- 
dition, that it the {aid Grandchild ſhould 
marry without the conlent of her Grand- 
mother, and the Earls of Warwick and 
Mancheſter, and the major part of them, 
or ſhould die without Iſſue of her Body, 
that then it ſhovld remain unto B. one 
other of the Deviſors Grandchildren and 
Siſter to A. A. marries without conſent 
at her age of fourteen years, and had no 
notice of the Will, 236,237 
. Reſolved its a Limitation and not a Con- 
dition. 2. Notice of the Condition was 
not neceſſary, for that none is appointed 
by the Deviſor to give notice. ibid. 
Temple and two others were Tenants in 
Common of a Mannor. Temple makes 
his Will in Writing of his third part, 
and after by Indenture and Fine, Parti- 
tion is made between the Tenants in 
Common, 240 
And if this Partition be a Revocation of this 
Will, was the queſtion ? and it ſeemed 
to all the Barons it was not any Revo- 
cation, but Judgment was not given, be- 
cauſe the Plaintiff obtained leave to diſ- 
continue, ibid. 
A Man ſeiſed of Lands held in capite, de- 
viſes the whole to the Corporation of the 
City of Norwich, upon a Charitable Ute, 
and reſolved the deviſe was only good 
for two parts, and not for the whole, 


249 

Where its faid, that if a Copyholder deviſe 
to a charitable uſe without Surrender, or 
Tenant in Tail fo deviſes, that its good 
againſt the Iſſue 3 its not intended good 
by the Common Law, but to be made 
good by the Decree of the Chancery 
grounded upon the Statute of 43 Eliz. 


cap. 4. by Maynard Serjeant, ibid. 
Hen. IV. being ſeiſed of Lands in Fee, de- 
viſes them to John Higden and his Heirs 
during the life of Robert Durdant, the 
Remainder to the Heirs Males of Robert 
Durdant now living ; and the queſtion 
was, Whether George Durdant, the only 
Son of the ſaid Robert, (hall take in re- 
mainder, during the life of his Father ? 
And reſolved in B. R. That the deviſe 


— 


velted an Eſtate in Remainder to George 
immediately after the death of the De- 
viſor, for that the words Heirs male (wow 
living) was in a Will a maniſcit deſcrip: 
tion of George, who then was Heir ap- 
parent of Robert, and known to the De- 
viſor to be ſo, for he was his Uncle and 
Godfather; but after Error being brought 
in the Exchequer- Chamber, this Judg- 
ment was revert, 330, 331 
Note, This Caſe was after brought into 

Parliament by Writ of Error, and the 

Judgment in the Exchequer was re- 

— and the Judgment in B. R. af- 
firmed, Jones Rep. 99, 100. 


The word (Heir) in a Will may be intend- 
ed the deſcription of a perſon, but not 
when its in the plural number, 333 

Where an Eſtate is limited to the Heirs of 
the Body of the Father, its an Eſtate 
Tail, ibid. 

He the 2 September 1679. makes his Will in 
Writing, and makes Elizabeth his Wite 
his Executrix, and gives her all the reſi- 
duum of his Eſtate after fone Legacies 
paid, Elizabeth dies 5 September 1679. 
in the life-time of the Teitator, and he 
having notice of the death of his Wite, 
makes a nuncupative Will, dated 6 Sep- 
tember 1679. and gives to G. R. all which 
he had given to his Wite, and died 
13 September 1679. and the quære was, 
Whether this nuncupative Codicil be al- 
lowable ſince the Statute of Frauds, and 
Perjuries? And reſolved by Commitli- 
oners of Delegates, that the nuncupative 
Codicil is good, for by the death of Eli- 
zabeth before the Teſtator the deviſe of 
the reſiduum became totally void, and fo 
there was no Will quatenu as to that 
part; and ſo the nuncupative Will was 
quaſi a new Will for ſo much, and 
was no alteration of the Will as to fo 
much, becauſe there was no ſuch Will, its 
operation being determined, 334 

It A. be poſſeſſed of an Eſtate of 1000 /. 
and by his Will in Writing gives 500 /. 
of it to B. he may give the relidue by 
a nuncupative Will, ſo as he do not alter 

the 


the Executor 33 
A. P. in Feb. 1649. makes his Will in wri- 
ting, and gives a Legacy to his Neece in 
theſe words, I do ordain and give to my 
dear Neece Florence Roll, ſecond Daugh- 
ter of my Brother Dennis Roll, the Sum 
of 500 l. which my Siſter the Lady 
Cholmly hath now in ber Hands of mine, 
as by ber Bond made to me appears. And 
makes no Executor, and dyes in Oct. 69. 
About ten years betore his death, the Lady 
Cholmly paid him the 500 1. And if the 


Legacy is due is the Queſtion, 335 
And reſolved the Legacy is due, though the 
Security was altered, ibid. 


If a Man deviſe a Legacy out of Debts due 
in ſeveral Counties, and the Debts are cal- 
led in before the Teſtators death, yet the 
Legacy remains good, ib. 

The ſame Law, if a Legacy be given out of 
Monies at Intereſt, and called in before the 
Teſtators death, ib. 

But otherwiſe of a ſpecifick Legacy, for that 
may be loſt by being altered, ib. 

R. B. being ſeized of Lands in Fee, and ha- 
ving Iſſue Robert his younger Son, who 
had Iſſue Robert; by his Will in writing 
deviſes his Lands to Robert his Son and 
his Heirs, and gives to his Grandchild 
Robert 100 J. after Robert the Son dyes, 
and after R. B. the Father by a Codicil 
in writing deviſes part,of the Lands be- 
fore given to his Son Robert, by his 
Will to another, and wills that the Co- 
dicil be annexed and made part of his 

Will, and the ſame day re-publiſhes 
; his Will, and then alſo Animo Teſt andi, 
| by words without writing, declares That 
his Grandchild Robert ſhall take and have 
by the ſaid Will, as his Son Rabert might 
take and have. The deviſor Yyes , and 
Robert the Grandſon Enters, and the 
Daughters and Heirs of William, eldeſt 
Son of Robert the Grandfather Enter 
upon him , and Leaſe to the Plaintiff, 
Judgment was given in C. B. for the De- 
tendant, and Error being brought upon 
this Judgment, the Judgment was Rever- 
ſed by three Jultices, contra Dolben Ju- 


« 
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F. R. being ſeiſed of Lands in Fee, and ha- 


tice, 408, 400 


— — —  — — 
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ving iſſue divers Sons and Daughters, de- 
vites to his third Son Gerard K. after the 
deceaſe of his Wie, all the Lands in que- 
ſtion to him and his Heirs for ever, pro- 
vided always, and upon Condition, That 
his ſaid Son Gerard (hall pay unto his 
Daughter Elizabeth 100 J. within fix 
Months after his Wites death, and at his 
Age of 21 years, and for default of pay- 
ment thereof, accordingly, he gives the 
ſame to his ſaid Daughter E/;zzabeth, and 
her Heirs 3 and farther deviſes, That it 
his ſaid Son Gerard happen to dye without 
Hue, his Daughter El:2aberbs 100 J. be- 
ing firſt paid, then the K cmainder of his 
Eltate to be divided amongſt his Sons and 


Dauhters, and the ſurvivors of them; and 


the Queſtion was, what Eſtate Gerard K. 
took by this Will, whether an Eſtate in 
Fee or in Tail, and adjudged he had but 
an Eſtate Tail, 425, 426, Cc. 


FJobn Cheek ſriſed of Houſes and Lands in 


Fee, deviſeth, That his Wife ſhall have 
and enjoy the ſame during her natural 
Life, it ſhe do not Marry, but if ſhe do 
Marry, then he Wills that his Son Hum- 
fry ſhall prefently after his Mothers Marri- 
riage Enter and enjoy the ſaid Premiſſes, 
to him and the Heirs Male of his Body : 
In this Caſe two Points were ſtirred. I ſt. 
What Eſtate the Teſtator intended for his 
Wife in this Will. 2dly. Whether the Re- 
mainder to Humfry be a contingent or 
veſted Remainder z and adjudged ſhe 
hath an Eſtate during her Widowhocd 
only, and no more, and that it was no 
contingent Remainder, but an Eſtate ve- 
ited in Humfry, to take effect in poſſeſſion 
upon the Marriage or Death of the Wife, 

427, 428, &c. 


A. ſeiſed in Fee deviſes all his Lands in M. 


Lengly, being the Land in queltion, unto 
his two Daughters, Elizabeth and Ann, 
and their Heirs, equally to be divided be- 
twixt them, and in caſe they happen to 
dye without Iſſue, then he gives and de- 
viles all the faid Lands to his Nephew 
E. M. eldeſt Son of his Brother V. M. 
deceaſed, and to the Heirs Male of his 
Body 
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Body, with divers Remainders over. The 
Queltion was, whether Ann being dead 
without Iſſue , and Elizabeth (urviving , 
the ſaid F. M. who was the Leſſor of the 
Plaintiff, thall have that moiety- of the 
Lands, or Elizabeth the other Siſter ſhall 
hold it to her and the Heirs of her Body, 
by way of Remainder by Implication 3 and 
adjudged that F. A. takes nothing upon 
the death of Azz, but that her part re- 
mains to her Silter Elizabeth, by way of a 
croſs Remainder, 452, 453, Cc. 
A deviſe governed by the Intention , whe- 
ther it be expreſſed in apt words or not, 


„ 
Diſcontinuance. 


An Eſtate is limited to the Husband for Life, 
the Remainder to the Wife for Life, the 
Remainder to the Heirs of the Body of the 
Hus band, which he ſhall beget on the Bo- 
dy of his Wife, &c. the Husband and 
Wite levy a Fine, if this be a diſcontinu- 
ance, 36, 37, 38 

None can diſcontinue an Eſtate Tail, unleſs 
he diſcontinue the Reverſion, and there- 
fore if Tenant in Tail Enfeoff the Do- 
nor, its no diſcontinuance of the Intail, 


344 
Diſſeiſin. 


In an Aſſiſe between two Tenants in Com- 
mon, a forbidding by word of mouth to 
the Tenant to pay his Rent, was ad judg- 
ed a diſſeiſin, 371 

Two Tenants in ſpecial Tail recover in an 
Aſſiſe, and after one dyes without Ifſue , 
and the other being Tenant in Tail after 
poſſibility, is re-difleiſed, he ſhall have a 
Rediſſeiſin, becauſe its the ſame Freehold 
which he had before, and is part of the 
Eſtate Tail, 414 


Outchy. 


Reverſion of Dutchy Lands paſſes by the 
Dutchy Seal, without Attornment, 90, 91 


| 


By the Statute 37 H. 8. Cap. 16. Lands ly- 
ing out of the County Palatine ſhall paſs 
under the Dutchy Seal, 90 

By the Common Law Lands coming to the 
King in his natural capacity, participate of 

_ — ibid. 
e King within Age ma nt Dutch 
Land y Veg i, 

Double uſurpation doth not put the King 
out of poſſeſſion of a Church he hath in 
the Right of his Dutchy, ib. 

An Original out of the Chancery doth not 
run in Males, as it doth in a County Pa- 
latine, 206 


Chjectment, vide Erroz. 


ÞJecimenc brought in this Court of 
Lands in the County of Lancaſter, if 
it lies, the Defendant being in Cuſtody 

8 


3 

In Ejectment for 100 Acres of Bogg, and 
other things, the Plaintiff may releaſe his 
demand to them, and take Judgment for 
the reſidue, 395 
If the Heir brings an Ejectment and his 
Anceltor dyes ſubſequent to the Action, he 
ſhall not recover becauſe every one ſhall 
recover only according to the Right which 
he hath at the time of bringing his Action, 


463 
Erroz. 


Error brought of r in B. R. in 


Parliament, and Errors aſſigned, and the 
Parliament diſſolved before they were de- 
termined, and held the Writ of Error is 
determined by the diſſolution of the Par- 
liament, 5 
In Error brought in Parliament of a Judg- 
ment in B. R. the Tranſcript only of the 
Record is carried up by the Chief Juſtice, 
and there left, and not the Record it ſelf, 
ibid. 

But when a Judgment of this Court is Re- 
verſed there, the Tranſcript is returned 
hither , 


hither, and the Record it ſelf is tran(- 
mitted thither, 5 
Error of a Judgment in an inferior Court , 
for that the Venire fac. is, therefore its 
commanded by the Court, That he make 
to come twelve, c. by whom, &c. and 
who, Oc. in a brief manner, as in the 
Courts at Weſtminſter, where it ought to 
be at large, in all Inferior Juriſdictions , 
. the Exception diſallowed 20,431 
The reaſon for which nothing out of In- 

ferior Courts (hall be tien by intendment, 
is, becauſe there they only enter ſhort notes 
of their proceedings, and when they are 
to certifie, the Attornies here draw the Re- 
cords at large, by Twiſden Juſtice, 21, 
431 


Its not Error in a Common Recovery, be- 


cauſe the Summons bears Teſte ſubſe- 
quent to the return of the Dedimus, 70, 

95 
Its not Error in a Common Recovery, altho 
it doth not appear that there was any 
Warrant of Attorny for Appearance, ib. 
Error of a Judgment in an Inferior Court, 


| 75 
Vide Juriſdiction. 
The Plaintiff obtains a Judgment againſt his 
own Ejector, and the Party concerned in 
the Land, brings a Writ of Error in the 
name of the fcigned Defendant. The 
Phintiff pleads to the Writ of Error, the 
Releaſe of the Defendant, and the Court 
held that ſuch Releaſe ſhall not be allowed, 


93 

And in the ſaid Caſe, the Court will not 
permit the party to proceed to try the I- 
ſue, if the Releaſe be good or not, be- 
caule its to bar the right of a third * 
ibid. 

A Writ of Error to Reverſe a Judgment 
given in C, B. ina Writ of Partition, upon 
a nibil dicit, of divers Manors, and view 
of Frank-Pledge, Free-Warren, and other 
things of value, and on in nullo et Erra- 
tum pleaded, divers Errors aſſigned, ſome 
in form, and others in ſubſtance of the 
proceedings, but not determined, 172 


A Writ of Error lyes to Berwick or Calls, | 


174 
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Error of a Judgment in the Court of Com- 


mon Pleas aligned, That on a relicta ve- 
rificatione a Miſericordia was Entred, 
whereas it ought to have been a Capiatur, 


195 


Error to Reverſe a Judgment given in Br;- 


fol, in an Action of Debt on Obligation. 
The Defendant pleads non eff fatum, and 
after relicta werificatione conſeſſed, the 
Action and the Judgment thereupon was, 
Quod Defendens ſit in Miſericordia, and 
the Error aſſigned, that itought to be a 
Capiatur, Quære, for it is not reſolved, 

202 


Error of a Judgment in Hexam, for that 


the Venire is ill awarded, for that its Præ- 

ceptum eſt per Sexeſcallum Curie prædict. 

quod Venire fac. duodecim tam de vicine- 
to de Hexam quam de Vicineto de Fallow- 
held infra Juriſdictionem, & c. quia nec, 

Cc. Quod ſint bic ad boram ſecundam 

poſt. meridiem bujus diet, 218 

1- Its not Per Curiam nec per Seneſcal- 
lum in Cur, and it may be it was out 

of Court, and Proceſs in private Ju- 
riſdictions ſhall not be taken by intend- 
ment, and of this Opinion were two 
Juſtices, contre Hale. 

2. The Manor of Fallcwfield is not laid 
to be within the Juriſdiction, as it ought 
to be in the pleading of the Preſcripti- 
on, and the ſaying, in the awarding of 
the Venire that it is ſo, is not ſufficient, 
to which the whole Court agreed. 

3+ The Quia nec ſor Qui nec is not good, 
but they ought to have put it in at 
large, and not as it is in B. R. and the 

uia nee is nonſenſe, and this was al- 
lowed for Error by two Juſtices, contra 
Hale, but on conſideration of the whole, 
Judgment was Reverſed, ibid. 


Treſpaſs againg four in this Court, who ap- 


peared, and Judgment againſt them, and 
they bring Error here of a Judgment gi- 
ven coram vobis, and aſſign for Error, 
That one of the Defendants being an In- 
tant appeared by Attorny , whereas it 
ought to have been by Guardian, Et hoc 

arati [unt verificare, prout Curia conſi- 
| — * to — 
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concluded to the Country, ſed non alloca- 


tur, 218 
Debt on a Bond, Judgment was had by de- 
fault by the Plaintiff as Executor, and the 
Attorny had left out, Er profert hic in 
Cur. Litera Teſt amentarias, but yet the 
Plaintiff was called Executor in the Count, 
and the Defendant having brought Error, 
it was moved to have the Record amend- 
ed, but denicd, 223 
When Error in Fact is well aſſigned for Er- 
ror, in nullo eſt erratum amounts to a 
Confeſſion of the Fact; as if Infancy be 
aſſigned, the Plaintiff cannot plead in 
nullo eft er ratum, becauſe by it he con- 
feſſeth the Infancy, but he ought to take 
Ive ; but if the Party athign for Error 
that the Court did not fit, or that the 
Defendant did not appear, which Aſſign- 
ments are Matters of Fact, but not well 
made, there in nullo eſt erratum amounts 
to a Demurrer, 231 
Error brought for joyning Aſſumpſit and 
Trover in one Declaration. 233 
Error of a Judgment in Newcaſtle in 
Dower, for that it was by plaint there, 
and the Error atſigned here was, that 
Freehold is not pleadable without original 
Writ, adjourned, ibid. 
In Debt for 300 J. the Plaintiff obtain d Judg- 
ment by Nihil dicit five years ago, and 
the Defendant brings Error in . R. and 
aſſigns for Error no Original, and on a 
Certiorari the Cuſtos Brevium returns no 
Original, after the Plaintiff procures an, 
Original, and on enquiry the Maſter of the 
Rolls ordered that Writ to be ſet aſide. 
But it was ruled to ſtand, for that the 
Maſter of the Rolls had no Authority 
here, and that if the Cuſtos Brevium take 
it off the File he fotfeits his Office, 244 
A Writ of Error lies on the Statute of 
27 Elix. cap. 8. of a Judgment given 
in B. R. in Debt on the Statute of 1 El. 
cap. 3. &c. for abſenting from Church, 
c 


275 


Judgment on an Indictment in Treſpaſs re- 
verſed for Error, for that the firſt Pro- 
cels was a Capias, whereas in all Indict- 
ments for Treſpaſs and under Treaſon, a 


— — — — 


Venire Farias is the firſt Proceſs, 375 
T. & S. & al were convicted of a Riot 
in the County of D. upon the View of 
two Juſtices of the Peace, and the She- 
riff ot the ſaid County, contra formam 
Statuti 13 H. 4. cap. 7. and tined by the 
Juſtices, but the Sheriff did not join in 
ſetting the Fine : And on Error brought 
Judgment was reverſed, for that the She- 
riff did not join in hning them, 386 
In an Attachment on a Prohibition where 
damages are given for the Plaintiff if a 
Viſne be not laid where the Suit in the 
Eccleſiaſtical Court was, its Error, 387, 
88 

If there be a Miſericordia entred ie 
the Plaintiff, where part of the Verdict 
that is found for the Defendant is ſur- 
pluſage, this is Error, 390 
In an Indebitatus Aſſumpſit in an inferiour 
Court, the Court was faid to be held co- 
ram Majore & Burgenſibus Burgi præ- 
dict. ſecundum conſuetudinem ejuſdem 
Burgi, &c. and the Name of the Mayor 

is not mentioned, and the Judgment re- 
verſed therefore, 395 
Error brought of a Judgment in Ejectment 
upon a variance betwixt the Verdict and 
Judgment, but left undetermined, 398 
Error in Boſton to reverſe a Judgment given 
there upon a Scire — grounded upon 

a Recognizance for Bail; the Court there 
did certihe not only the Judgment upon 
the Seire fac. but alſo the principal Judg- 
ment and all Proceedings therein, and re- 
ſolved good enough, 431 
Proceedings in inſeriour Courts are never 
entred at large, unleſs when a Writ of 
Error is brought and they make up an 
entire Record, and not otherwiſe, 20, 21, 

I 

A Writ of Error doth not lie upon a Con 
viction upon the Statute of 3 Fac. cap. 4. 
for not coming to Church, for that its no 
Judgment, but the Parties remedy ; if it 
be erroneous in the Exchequer to quaſh 


it there, 433,434 
Error of Judgment in the Grand Seifiors of 


Brecon in Dower, and divers Errors aſ- 
ſigned, 459 
In 
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In a Writ of Error to reverſe a Fine the 


Defendant carmot plead the fame Fine 


(now endeavoured to be reverſed) in Bar 
to the Writ of Error, 461,462 


| 
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In Trover by five, betore Verdict one of 


them dies, and they proceed to Tryal 
and Verdict ſor the Plaintiffs, then the 
Plaintiffs ſuggeſt that one of them is 
dead and pray Judgment for the rel, 


and had it; and on Error brought and 


aſſigned that the party died before Ver- 
dict, and ſo a Verdict given for a dead 
perſon; Judgment reverſed, 


Eſtoppel. 


One (hall not be eſtopped but of that, which 
he may have a Traverſe, 458,459 


Evidence vide Treaſon. 


The Wife cannot be admitted to give Evi 
dence againſt her Husband, nor the Hus- 
band againſt the Wife in any Caſe, ex- 
cepting Treaſon, I 

One indicted cf Perjury in the time of 
Cronnwel, and Verdict againft him, but 
by the death of Cromwwel no Judgment 
was entred, is now a good Witneſs, 32 

An Almanack wherein the Father had writ 
the Nativity of his Son, allowed as good 
Evidence to prove the Nonage of = 

I, 4 

In an Information of Perjury to prove the 

Perjury, one was produced to what one, 
ſince. dead, ſwore upon the firſt Tryal, 
and allowed good Evidence, 170 

Upon an Information on the Statute of U- 
ſury, he who borrows the Mony may be 
a witneſs after he hath paid the Mony, but 
not before, 191 

Depolitions taken in Chancery in perpetuam 
rei memoriam on 2 Bill for that purpoſe 
exhibited, cannot be given in Evidence 
at a Trial at Law, unleſs there be an 
Anſwer put in and produced, 335-336 

If a Man be convicted of Felony, and after 
pardoned, it ſeems he may be a good 
Witneſs, by three Juſtices, 369 


A Man convicted of Felony and burnt in 
Hand may be a good Witneſs, for that 
the burning in the Hand is quaſi a Sta- 


tute Pardon, 380 
But in the faid Caſe if he had not been 
burnt in the Hand, a Pardon would not 
have reſtored him to his Credit again, for 
that in his Teftimony the People are con- 
cerned , and conſequently the Pardon 
cannot deprive them of their Intereſt, 
Quzre, ibid. 


Nothing can be given in Evidence again(t 
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the Probate of a Will, but Forgery of 
it, or its being obtained by ſurpriſe, 405 
Tho Evidence be conclulive, yet the Jury 
may hazard an Attaint if they pleaſe, 
ibid. 

Whereſoever the ſame Evidence will main- 
tain either an Action of Trover or Tre- 
ſpais, there the Recovery and Judgment 
in one of the ſaid Actions may be plead- 
ed in Bar againk the other, vid. Trover 
and Bar, 472 

W hereſoever it may be preſumed that any 
thing muſt of neceſſity be given in Evi- 
dence, the want of mentioning of it in 
the Record will not vitiate it aſter Ver- 
dict, vid. Uerdic, 487 
Why two Witneſſes are required in Treaſon, 
vid. Treaſon, 408 


Exchequer. 


If Goods be condemned by this Court and 
proclaimed as forfeited, the property is 
altered, ſo as no Action of Treſpaſs or 
Trover will lie by the Proprietor againſt 
the perſon that ſeiſeth them, 336 

The King may diſpoſe of the Land it ſelf 
of a perſon outlawed by the courſe of 
the Exchequer, 17 


Execution. 


One committed to the Marſhalſea, for di- 
vers Misdeameanors is taken in Execution, 
he ſhall not be ſet at large, 58 

When a Man is in Prifon for Criminal Mat- 
ters, he is not chargeable with a Civil 
Action without leave of the Court, = 
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But if he happen to be charged, he ſhall not 
be diſcharged. Fieri nen debuit. ſed factum 
58 


valet, 


Executoꝛs. 


Debt lies for fifths againſt an Executor upon 
the Statute of Miniſters, for it was a 
duty in the Teſtator, 57 

But Eſcape lies not againſt the Executor, for 
that Action is founded ex delicto, ibid. 

Debt lies for an Executor for not ſetting out 
of Tythes, on the Statute of 2 E. 6. 


ibid. 
Executor is not chargeable for a perſonal 
Tort of the Teſtator, 71,72 


Though the Executor be not chargeable for 
a Misfeaſance, yet for a Non; feaſance it 


ſeems he is chargeable, ibid. 
As Non-payment of Mony levyed upon a 
Fieri facias, he is chargeable, 72 


Suit in the Eccleſiaſtical Court lies againſt an 
Executor for Tythes not paid by the Te- 
ſtator, in margine, 72.95 

A. makes his Will and therein makes G. and 
D. his Executors, D. makes his Will and 
Executors, and dies, G. dies inteſtate, his 
Adminiltrator ſues the Executors of D. 
for a Legacy due from A. in the Spiritual 
Court, and a Prohibition denied, by three 

- Juſtices, contra Keiling, 123 

In an Indebitatus Aſſumpſit by five Execu- 
tors for Monies received to the Teſtators 
uſe, the Defendant pleads in Abatement, 
that two of the Plaintifls are under the 
Age of ſeventeen years, the Plaintiff de- 
murrs, and whether the three that 
were of full Age, and che Infants ought 
to joyn in this Action was the Quere, not 
reſolved, 198 

In a Scire facias brought by M. and one 
other to have Execution of a Judgment 
in Debt, the Plaintiff ſets forth in the 
Writ of Scire Facias that the Teſtator 
made the Plaintiff and another his Ex- 
ecutors, that the other is under the Age 

of ſeventeen years, and the Defendant 
demurred on the Writ 3 but reſolved the 
Writ was good, and that the Infant ought 
not to joyn. ibid. 
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An Executor cannot retain to ſatisfie a Bond 
to himſelf againſt a Judgment entred after 
the Teſtators death, on a Verdict in his 
life time, tor that the Statute of 17 Car.2. 
cap. 8. doth ſupplie the death of the De- 
fendant fo as to make the Judgment good 
againſt the Executors debt, 210 

In a Scire fac. on a Judgment in debt againit 
an Executor, the Defendant pleads plein- 
ment adminiſter, and on demurrer had 
leave given him to mend his Plea, 230, 


231 
In the time of Glyn Chief Juſtice this Flea 
was adjudged naught, in Margine, ibid. 
It the Teſtator bind himſelf to pay Mony 
at a day to come, and he dies before, 
his Executor is bound to perform it, other- 
wiſe if it be todo a collateral Act, as 
to make a Feoffment, or the like, before 
ſuch a day, and he dies betore, the Exe- 
cutor is not bound, 415.416 
Where the Teſtator is obliged by Bond to 
pay a Sum of Mony in an Action againſt 
his Executor, he ought to plead Uncore 
priſe, 416 
Though the Statute of 21 H. 8. cap. 5. ſays 
that the Executor ſhall bring in a true and 
perfect Inventory, and the Executor ſwear 
ſo to do, yet the Ordinary, as he may 
diſpence with the time of bringing it in, 
ſo he may diſpence with the Inventory it 
ſelf upon cauſe ſhewn, 470,471 
As if a Legacy be given to A. to be paid at 
three ſeveral payments, and the Executor 
pays two of them, and takes Releaſes and 
offers to pay the third, and the Legatec 
refuſes to accept it, but cites him before 
the Judge in the Spiritual Court, in fuch 
Caſe the Ordinary may diſpence with the 
bringing in any Inventory at all ; for the 
intention of the Statute was for the ad- 
vantage of Legatees and Creditors 3 and 
here the Legacy is tendred, and no Cre- 
ditor complains, ergo, 470,471 
An Inventory by the {aid Statute is only to 
conſiſt of Goods, Chattels, Wares and 
Merchandize, and not of things in Action, 


ibid. 


Falſe 


A T 4 Sz 


Falſe Impziſonment. 


T HE Sheriff not having any Writ 
makes a Warrant to arreſt F. S. and 
the Bailiffs arreſt him accordingly, and af- 
ter a Writ is purchaſed bearing Teſte be- 
fore ; adjudged falſe Impriſonment lies 
againſt the Bailiffs, for although a Writ 
{hall relate to the Teſte to maintain Ju- 
ſtice, yet it ſhall not relate to excuſe and 
ſupport a wrong 3*for the time of the 
purchaſing of it may be ſhewn by ſpecial 
pleading, 167 
In Treſpaſs of falſe Impriſonment, the De- 
fendant juſtities by virtue of an Arreſt in 
ience to a Precept out of Warwick 
Court, returnable ad proximam Curiam, 
and on demurrer it was faid the Procels 
ought to be returnable on a day certain, 
and not ad proximam Curiam > tor ſo 
the Court being not held the party may 
be perpetually impriſoned 3 but adjourned, 


205 

In Treſpaſs and falſe Impriſonment, the Caſe 
was, A Writ iſſued out of the Court of 
C. B. at the Suit of J. S. directed to the 
Sheriff of Norfolk, who makes his war- 
rant to the Bailiff of the Liberty of Ali/- 
kum, who made his Warrant to his De- 
puties to arreſt the Plaintiff ; according 
to the Command of the Writ the Depu- 
ties arreſt him at V. out of the Liberty, 
and after bring him within the Liberty 
and deliver him to the Defendant Gaoler 
of the faid Liberty. And the Queſtion 
in C. B. was if this Action lies againſt 
the Defendant Gaoler who was not privy 
or conuſant of the faid wrongful Arreſt 
or taking, but only detained the Priſoner 
being delivered to him as arreſted upon 
the faid Writ and Warrant. And Judg- 
ment was given in C, B. for the Plaintiff, 
and on a Writ of Error brought in B. R. 
Raymond Juſtice conceived the Judgment 
ought to be affirmed 3 But the other Ju- 
ſtices reverſed the ſaid Judgment, 421, 
422, 467, 468, Cc. 


| 


— — 


Fines and Foxfeitures. 
If a Man be convicted upon Verdict on an 


Information or Indi&ment,his Fine ought - 


to be ſet in open Court, and not private- 
ly in the Judges Chamber, 68 
One Pain convicted of Perjury on an In- 
formation at Common Law, was ſen- 
tenced to ſtand on the Pillory two days, 
and to be impriſoned a Month without 
Bail or Mainpriſe, and fined 100 J. 81 
One Farr was indicted at Common Law 
tor forging of a Warrant of Attorny, and 
found againſt him, and ſentenced to ſtand 
twice on the Pillory with a Paper, and pay 
100 Marks, and to be impriſoned during 
the pleaſure of the Court. ibid. 
A Jury tined for giving their Verdict con- 
trary to the direction of the Court of the 
Seſſions upon an Indictment, 98, 138 


On an Information found againſt the Keeper 


of the Gatebouſe Priſon at Weſtminſter for 
Extortion of Fees and hard uſage of Pri- 
ſoners ; ſhe was fined 100 Marks, removed 
from her Office, and the Cuſtody of the 
Priſon delivered to the Sheriff of Midadle- 
ſex, | 216 
On an Information againſt a Captain of the 
Foot-Guards and his Serjeant for reſcuing 
one of his Souldiers of his Company from 
the Cuſtody of the Sheriff of London, 
he confeſſed the Fact, and on that Judg- 
ment was given againſt them, the Cap- 
tain was fined 100 J. and the Serjeant 
50 J. and impriſonment till they paid the 
231 

it be ſaid that Fines aſſeſſed in Court 

by Judgment upon an Information can- 
not be afterwards qualified or mitigated, 
its to be meant in another Term, and not 
in the ſame Term, in margine, 377 
Mr. Redding having been convicted ( before 
the Juſtices of Oyer and Ter miner) for 
endeavouring to perſwade B. who was a 
Witneſs againſt the Noblemen in priſon in 
the Tower, to forbear his proſecution of 
them, was adjudged to ſtand on the Pil- 
lory and fined 1000 J. and impriſoned 
for the ſame, and his Gown pulled over 
Cccc his 
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his ears, 
The Sheriff ought to join with the Juſtices 
of Peace in ſetting a Fine on Rioters by 
the Statute of 13 H. 4. cap. 7. 386 
In an Information found againft Blood — 
Chriſtian, and others, for conſpiring to 
indict the Duke of B. of Buggery, Judg- 
ment was given that Cbriſtian - 
ſtand in the Pillory an hour, and pa 
100 marłs and lie in priſon till paid, 85 
41 
In an Inſormation found ſor ſpiriting away 
2 a Boy againſt D. for which he was fined 
500 l. and impriſoned till he paid it, 474 


Fines of Lands, vide Tail and 
Erro2. 


Tenant in Tail, the Remainder in Tail doth 
levy a Fine, and Tenant in Tail dics with- 
out Iſſue, he in Remainder is bound to 
enter within five years after the death of 
Tenant in Tail, elſe he is barred, 151 

Tenant for ninety nine years, if he live ſo 
long, levies a Fine and dies, he in Re- 
verlion ſhall have five years after his death, 
and the Court held there is no difference 
between the Lefſce for life and Leſſee for 
years, as to this Point, contrary to the 
Opinion of the Lord Coke in Poagers 
Caſe, 219 

The Iſſue in Tail was barred by a Fine by 
virtue of the Statute of 4 H. 7. cap. 24. 
before the Statute of 32 H. 8. 4p. 36. 

59 

In a Writ of Error to reverſe a * 
Defendant cannot plead the ſame Fine 
(now endeavoured to be reverſed) in Bar 
to the Writ of Error, 

Where its ſaid in Co. 2 Inf. that a Fine of 
Lands in the C. B. in ancient demeſne is 
a Bar after hve years; its to be intended 
of another Fine, and not the ſame which 
was firſt levied, 462 

In a Writ of Error t by a Remainder 
Man to reverſe a Fine levied by Tenant 


in Tail, the Plaintiff aſſigns for Error, 
that the Tenant in Tail after the ac- * 


knowledgment before Commilhoners,and 


376,377 | 


461,462 | 


before the Return of the Writ of Cove- 
nant died, its Error, ibid. 


Foxtble Entry, vide Indicment. 


Poſſeſſion without Title is a good Plea in a 
Forcible Entry to bar Reſtitution, al- 
though on demurrer, 84,85 

On an Indictment ot Forcible Entry to ſay 
he entred as Servant without faying by 
whoſe command is good enough, ibid. 

In Bar to Reſtitution on a Forcible Entry, 
the Defendant ought to plead that he was 
in poſſeſſion three years before the Inqui- 
lition found, 85 


Gavelkind, 


1 Gavelkind Land be deviſable by Cu- 
ſtom of Gavelkind ? 59,76 
Lands diſgavelled by Act of Parliament, yet 
the Cuttom of deviling is not thereby 
taken away, ibid. 
Gavelkind may be pleaded generally, other- 
wiſe of particular Cuſtoms, as Dower of 
E, 4 Kang c. 59, 60 
ſe Gavelkind Land the 

yd" 


the diſc ſuſpended, 
Twiſden faſt * — 


Oꝛants by the King, vide Patents. 
| The King makes a Leaſe for years, provided 


on non-payment of the Rent, the Leaſe 
ſhall be void, the Rent is behind, the 
King cannot grant this Term de novo, 
without finding by Office that the Rent 
was unpaid at the day, by the Statute of 
21 Fac. cap. 25. 137 
The ſeiſed in Fee of the Mannor of 
Holbeck in Com. Lincoln, grants it with 
J—_— and allo omnia fundum, 
ſolum, arenas Mareſcales, & omnes ali- 
as terras que modo inundat. exiſtunt, & 


uE 
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ue fuerint impoſterum recuperat. de 
pom a — — — 
c. The Lands in queſtion were under 
the Salt- water at the time of makin 
the Patent, and were ſince recovere 
from the Sea; and the ſole quare was, 
If theſe Lands improved and recovered 
from the Sea pals by the ſaid Grant ? the 
Caſe was adjorned, 241,242 
If the King grant part of the Sea, it being 
parcel of the Prerogative, it ought to be 
expreſly named, | ibid. 
Every Grant of the King ought to compre- 
hend certainty, and therefore if the King 
grant his Dmeins, that doth not compre- 
hend Copyholds, c:herwiſe in caſe of a 
Common Perſon, 241 
It the King grants Lands when they (hall 
eſcheat, its a void Grant, for if it ſhould 
be good it ſhould be of a Freehold to 
commence in futuro, which the Law will 
not permit, 241,242 
If the King grants bona felonum, &c. that 
will not paſs the of one that ſtands 
mute, and will not plead, ibid. 
If the King grants the Amerciaments of his 
Tenants, that will not paſs Amercia- | 
ments of them by the King as Commil- | 
ſioners of Sewers, 242 
If the King grant to divers perſons to be 
exempt from Juries, they ſhall not be 
exempt from ſerving in B. R. without | 
expreſs words, 
All Hundreds that were granted in Fee by 
the Crown before the time of E 3. are 
joined to the Office of the Sheriff, 361, 
362, &c. 
In the year 1661. the King grants power 
to the Lord /. Governour of Famaica 
to make Laws there, who called an Aſ- 
ſembly,and thereby made Laws for railing 
a Pablick Revenue by a Tax on Strong 
Liquors towards the upholding the Go- 
vernment there, which Laws are indefi- 
nite and perpetual ; afterwards the King 
grants power to the faid Lord Vaughan 
to chuſe his own Gouncel, and with the 
conſent of the major part of them to 
frame General Aſſemblies of Freeholders, 


113,114 


according to the uſage of other Planta- 


— 


tions, and with their conſent to make 
Laws ſuitable to thoſe of England, which 
ſhould remain in force for the ſpace of 
two years and no longer, unleſs approved 
by his Majeſty, the ſaid Aſſembly granted 
the like Revenue of Strong Liquors, 
but to continue but two years. The 
queſtion from hence aroſe (which was 
referred by the Privy Council to the 
Judges.) Whether the Law made by the 
Aſſembly in the Lord Vaughens time had 
totally laid aſide the Law made in the 
Lord V. time by Implication ? And ic 
was reſolved, That the laſt Council ha- 
ving power to make Laws to continue 
but two years, did not repeal the perpe- 
tual Law made before, but did only ſuſ- 
pend its Power during thetwo years, and 
no longer, 397 
The King within age may grant Dutchy 
Lands, 90 


Ozant. 


A Prebendary having power to make a Com- 
miſſary, cannot grant this power to = 

ee, 

None can take a preſent Eſtate except they 
be parties to the Indenture, but by way 
of Remainder they may, though no par- 
ties, 150, 151 

If Leſſee for years grants ſo much of his 
Term as ſhall be to come at the time of 
his death, its a void grant, 27 

If one Jointenant grant to another, this will 
amount to a Releaſe, 187 

If the Reverſion of a Term for years be 
"ey for a valuable conſideration, it 

h not paſs by the Statute of Ules, for 
that there is no perſon to ſtand ſeiſed to 
the ule, 487 
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Domine Replegiando. 


()* E Deſigny a Merchant trading to 
Jamaica ſpirited away the eldeli 
Son of one Turber, whereupon his Father 
exhibited an Information againſt him, and 
on Not Guilty pleaded was found guil- 
ty, and fined 500 J. and to lie in Priſon 
till he paid his Fine ; but the Priſoner 
having the promiſe of a Pardon, and the 
Court having notice of it ( it being an 
Offence of a heinous nature) directed 
the Father to bring a Homine Replegi- 
ando, and thereupon an Elongatus was 
returned, and the Priſoner charged with 

it in Priſon. 1. And the firſt queſtion 
was, Whether the Prifoner was bailable 
on the Withernam? And reſolved by 
all the Court, unleſs the Defendant will 
confeſs the taking and having the party 
in cultody he cannot be baited in that 
caſe, 474 
2. If an Elongatus returned by the Sheriff 
be concluſive to the Defendant, ſo as 
he may not traverſe it? 1. And they 
held the Defendant, if the Return be 
falſe, may bring an Action upon the 
Caſe againſt the Sheriff, and ifit be found 
for the Plaintiff, the Defendant in the 
Homine Replegiando way be bailed, 474, 


475 

2, If the Sheriff ſhall die before the Iſſue 
tried, or the Action brought, then the 
King may Iſſue out a Commithon to en- 
quire of the truth of the Return, which 
Inquiſition taken by virtue of the ſaid 
Commiſſion may be traverſed by the De- 
fendant in the Homine Replegiando ; and 
if the Iſſue of that Traverſe be found 
for him, he ſhall be bailed, 474-475 
A Capias in Withernam is no — 
ibid. 


Imparlance. 


Plea to the Juriſdiction cannot be 
pleaded aſter Imparlance, 34 


A 


India ments, vide Forcible 
F ines, F ozteitures = — 


Indictment of a Forcible Entry for entrin 
into a Copyhold, and that the Deen. 
* ejecit & diſſeiſtvit the party, qualh- 
e 


Upon an Indictment on the Statute of 2 5 
3 Philp & Mary, cap. 8. for not contri- 
buting to the Repair of High-ways con- 
tre formam Statuti, Reſolved, If a Man 
— cight _ Lands he ought to find 
eight Carts for fix days, al 
Land be Paſture, 3 1 b 

On a breach of a Recognizance for the good 
Behaviour, an Indictment lieth not, but 
a Scire fac. on the Recognizance, 196 

An Indictment for refuſing the Oath of Al- 
legiance on the Statute of 3 Fac. cap. 4. 


212 
An Indictment for Murder, * 
Upon an lIndictment for ſtopping a Way, 
it was declared to be the courle of the 
—— that — Offender is to be ad- 
mitted unto a Fine his ſubmiſſion 
before Verdict, if _— be a Certificate 
that the Way is repaired; but if the 
Party be convicted by Verdict, ſuch Cer- 
tificate will not ſerve, but the Party ought 

to cauſe a conſt at to ifſue out to the She- 
riff, who ought to return that the Way 

is repaired, becauſe the Verdict, which is 

a Record, ought to be anſwered with 
matter of Record, 215 
Indictment for refuling the'Oath of Obec- 
dience upon the Statute of 3 Fac. cap. 4. 
and Judgment thereupon, and a Writ of 
Error brought, and divers Errors aſſign- 
ed, and Judgment reverſed for miſreci- 
ting the Oath contained in the AR, 373, 
374 

Indict- 
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Indictment againſt P. for entring into the 
Cloſe of one Crew, who was found 
Guilty, and Judgment, and fined 12 4. 
and Error atligned, becauſe the Proce ſs 
was a Capias, whereas in all Indictments 
for Treſpaſs and under Felony, a Venire 
fac. is the firſt Proceſs, and Judgment 
was reverſed, 375 

Indictment at the Quarter Seſſions for ſhoot- 
ing with a Gun, not having Lands or 
Tenements, C. of the annual value of 
100 J. and Judgment againſt him, and 
Error brought thereupon, and Judgment 
reverſed, 378 

Inditment againſt a Popiſh Prieſt on the 
Statute of 27 Eliz. cap. 2. and a Special 
Verdict thereupon, and Judgment for the 
Defendant, 377 

The Earl of Caſtlemain indicted for traite- 
ouſly intending to kill the King, to intro- 
duce Popery, and to ſubvert the Govern- 
ment, Cc. 379 

Indictment for uſing the Trade of a Sales- 
man not being Apprentice, c. accord- 
ing to the Statute of 5 Eliz. and te- 
ſolved to be a Trade within the Statate of 
$5 Elix. 385 

Indictment upon the 3 Fac. cap. 4. for not 
coming to Church, with divers Excepti- 


ons taken to it, 433434 


nfozmation, vide Per jury, Fines 
I — 


Exceptions to the Form of Pleading in an 


Information for Perjury, ma 1252 
Information againſt one uttering _ 
I 


pence, 5 
An Information upon the Stat. of 14 Car. 2. 
cap. 5. againſt the Defendant, being a 
orſted Weaver, for retaining above two 
Apprentices, contrary to the form of that 
Statute, 191 
There is a difference when the Information, 
and Action is ed upon an Act of 
Parliament, the Concluſion is, contra 
formam Statuti, pred. there the Inſorma- 
tion is not good. if the Statute be miſrecited 
but if the Concluſion be contre formam 
Statuti in bujuſmodi caſu edits & proviſt 


— 


there it may be good notwithſtanding the 
miſrecital, by Twiſden Juſtice, 192 
Information, for that the Defendant did 
outragiouſly make Diſtreſſes upon his Te- 
pants, and was a perturber of the Peace, 
and a common Oppreſſor; held the In- 
formation is too geueral, and lies not for 
Dilireſſes, for that they are private Of- 
fences, 193.205 
Information againſt one as Common Barte- 
tor, is good, w haut other circumitance 3 
but as oppreſſor multorum hominum, with- 
out ſaying whom, is not good, 205 
Information on 12 Car. 2. cap. 13. for 


taking exceſſive Uſury, 196 

Vide Uſury. 
Information tor writing a ſcandalous Letter, 
201 


In an Information of Perjury at the Aſſizes, 
it was reſolved, that the Jury cannot have 
cognizance of any variance between the 
Record and Information, but the Judge 
there ought to determine it, and becaule 
the Jury had found it ſpecially, it was or- 
dered that a Venire facias de novo ought 
to Iſſue, 202 

Information againſt the Keeper of the Priſon 
of the Gate houſe for extortion of Fees, 
and hard uſage of the Priſoners in a moſt 
barbarous manner, 216 

Informaticn brought in this Court againſt a 
Carrier putting in above five Horſe in his 
Waggon contrary to the Stat. of 22 Car.2. 
if it lies, quære. 214 

Information againſt a Captain in the Foot- 
Guards, and his Serjeant for reſcuing one 
of his Souldiers of his Company from the 
cuſtody of the Sheriffs of London, 231 

Information for not repairing a certain com- 
mon Stone-Bridge, and divers Excepti- 
ons taken to it, 384 

Information againſt Blood and Chriſtian, and 
others, for conſpiring to indict the Duke 
of B. of Buggery, 417 

Information againſt a Merchant for ſpiriting 
away a Boy, | 474 

Inſorniation againſt Ford Lord Grey, and 
others, for taking away the Lady Hen- 
rietta Berkley, 473 
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A THREAT 


Inventoꝛp, vide Executoꝛs. 


Jointenants, vide Judgment. 


Judgment in Debt is had againft two, the 
one dies, and the Plaintiff brings a Scire 
facias againſt the Survivor, and prays 
Execution againſt the Survivor, which 
was granted by the Court. 26 

It a Judgment be had againſt two, and. the 
one dies, the Charge ſurvives, becauſe 
the Plaintiff may take a Feri fac, if he 
will, and diſcharge the Land, 27 

But if upon this Scire fac. the Plaintiff takes 
an Elegit, the Defendant may have an 
Audita querela,or elſe ſuggelt this matter 
on the return of the Elegit, and have a 
Superſedeas, ibid. 

In Judgment againſt two, if one dies, if the 
Plaintiff will ſue Execution upon the 
Lands by Elegit, he ought to charge the 
Survivor, and the Heir of the deceaſed 
jointly, ibid. 

In Debt, the Defendant pleaded a joint Judg- 
ment againſt the Teſtator, and one H. 
now alive, and that he had not Aſſets be- 
yond that Judgment to fatishie, and ad- 
judged on demurrer for the Phintiff, be- 
— the lien ſurvives, and the Executor 
not liable, » 153 

If one Jointenant grants to another, this will 
amount to a Releaſe, 187 

If Lands be given to two upon condition 
that they ſhall not alien and one Releaſes 
to the other, its no breach of the Condi- 


tion, 413, 414 


Jſſue, vide Trpal. 


The Statute of 32 H. cap. 30. helps mil- 
joining of Iſſues, 4 58 
jn Debt on a Bond againſt G. Spat as Exc- 
cutor of F. S. the Defendant pleads its 
not his Deed, the Jury finds its the Deed 
of Spar, as the Plaintiff declared ; and in 
Errox the Judgment affirmed becauſe 
there was an Affirmative and a Negative, 


— — — 
— 


and by the Juries finding the Plaintiff had 


cauſe of Action, 458 
If che Bar be good, and the Replication 
naught, and Iſſue be taken upon it, they 
{hall replead to the Replication, and the 
Bar remains; and ſo if the Bar be good 
and the Replication be good, and the Re- 
joinder naught, and Iflue taken upon 
it, they ſhall replead to the Rejoinder, and 
the Bar and Replication remains; but if 
the Bar is naught, and the Replication 
good, and Iſſue taken upon it, they ſhall 
replead for the whole anew, becaule the 
Bar was naught, 458 


Judgment, vide Jointenants, 


Jodgmene given by default upon a Scire fac. 
urned againit one not ſubject to the 
firſt Judgment, ſhall bind him, 19 
If Judgment be given againſt the Bail up- 
on two Nichils, and no Capias is return- 
ed againſt the Principal, although the 
Bail cannot reverſe the Judgment, yet he 
may have an Audita querela, but not on 
a Seire feci returned, ibid. 
Debt lies upon a Judgment as well after a 
Writ of Error as before, 100 
It Iſſue be taken upon a dilatory, &. and 
found againſt the Demandant, tinal and 
peremptory Judgment ſhall be given, 
otherwiſe its upon'a Demurrer, 118, 


119 


Judgment arreſted for the incertainty of the 


Verdict, 200 
Treſpaſs vi & armis for taking the Mare 
ipſius querentis, necnen bona &. catalla 
ſequent. viz. and ſums them up, but 
doth not ſay that they were the Goods 
ipſius queremis, and on demurrer reſol- 
ved the Plaintiff might have Judgment 
for the Mare, and releaſe the Action for the 
reſidue, 395 
Eyectment for 100 Acres of Bog and other 
Things; the Phintiff releaſed his de- 
mand ( to the other things) and took 
Judgment for the reſidue, ibid. 


Juroꝛs 


A TABLE. 
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Juroꝛs and Juries, Vide Chal⸗ 
lenge. 


Although a Jury be charged and ſworn in 
the caſe of a Plea of the Crown, yet a 
Juror may be drawn, or the Jury diſmiſ- 
ſed, notwithſtanding, 84 

A Jury -tined for giving their Verdict, con- 
trary to the directions of the Court of the 
Seſſions, upon an Indictment, 98, 138 

If the King grant to divers perſons to be 
exempt from Juries, they (hall not be ex- 
empt from ſerving in B. R. without ex- 
preis words, 113, 114 

In caſe of ſuch exemption, the Parties ought 
to come in perſon, for the Sheriff is not 
bound to return it, ibid. 

If a Man be attainted of Felony, and pardo- 
ned, he ſhall not afterwards be ſworn upon 
a Jury, 350 


Jurigdiction, vide Crroz. 


In an Aſſumpſit, the Plaintiff declares, That 
the Defendant was indebted to the Plain- 
tiff, within the Juriſdiction, for Nurſimg 
a Child, and for Error alledged, that its 
not ſet forth that the Nurſing was within 
the Juriſdiction. Quære, 75 

Particular Juriſditions are not to be ſup- 
ported by implication and —y N 

ibid. 


Juſtices of Peace. 


Upon a Certiorari brought to remove an 
Order of Seſſions into this Couit, upon 
opening of it, The Court were all of 
Opinion, that Juſtices of Peace have no- 
thing to do with Contracts, and that the 
Order that they had made therein, was 
void in Law, 433 

By the Statute of 13 H. 4. cap. 7- The Ju- 
ſtices of Peace cannot impoſe a Fine upon 
Rioters, without the Sheriff joyn in — 

One F. a Widow, having ſeveral Children, 
and living in the Parith of St. Bur tolpbs 
without Aldgate, which Pariſh lyes in two 


22 


Counties, wiz. London and Middleſex, 
put out her Children to Nurſe at Enfield 
in Midaleſex, then the Mother dyed in that 
part which lyes in Aiddleſex. The Nurſe 
applies her {elf for Monies to the Pariſh 
ot St. Butrolpb, and on application to the 
Sethons, the Juſtices ordered, that that 
part of the Pariſh in London ſhould go 
equal charge with the other, 476, 477 
But after on application to the Judges at 
the Old Baily, it was ordered, that part 
of the Parith which lyes in Middleſex 
ſhould pay the Nurſe for it being made 
appear, That each part of that Parith had 
diſtinct Officers, and made diſtinct Rates, 
the Court looked on each Diviſion as a 
ſeveral Pariſh, ibid. 
It was alſo reſolved, That no notice can 
be here taken of the place of the Birth 
of the Children, but of their laſt Settle- 
ment, becauſe only poor Children and 
not Vagabonds ; but thoſe that are Rogues 


and V _ by the Statute of 3 Elix. 
cap. 4 (hall be provided for by the place 
nh they were born, _ 


Latin. 


V Wa a Latin word is inſignifi- 
cant, it doth not vitiate a Decla- 


ration, otherwiſe when it ſignifies another 


thing, there its ill, 15 


Leaſe, vide Ozant. 


A Leaſe by Tenant in Tail, in preſent, with- 
out rendring any Rent, is not void, but 
voidable, but it ſeems that if the Leaſe be 
made to commence after his death, that 
this is a void Leaſe, 132, 133, 134 

If Tenant in Tail make a Leaſe in preſents, 
and after convey over his Eſtate by Fine, 
the Conuſee in this Caſe cannot avoid 
this Leaſe 3 otherwiſe it ſeems when the 
Tenant in Tail makes a Leafe to com- 
mence at a day to come, there the Conu- 
{ce may avoid it, 2 
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If Lands be anciently leaſed by a Biſhop, and 
after purchaſed by a Predeceſſor Biſhop, 
for increaſe of his Demeſns, and continues 
unleaſed for twenty years and more; if 
theſe Lands can be now leaſed again, fo 
as to bind the Succeſſor, by the Statute of 
32 H. 8. cap. 28, Quare, and for that 
the Court was divided no Judgment was 
given 165, 165, 167, &c. 

Leſſce for Life makes a Leaſe for Years, Leſſee 
for years ſurrenders to the Reverſioner, 
rendring Rent ; Reſolved *tis a good Re- 
ſervation, for that its a duty by way of 
Contract 222 

In Debt for Rent on a Leaſe for years, the 
Defendant need not to alledge a tender, 
otherwiſe where there is a Condition , 
the breach whereot is to be ſaved thereby, 

418, 419 


Leet. 


One Preſented at the Leet for digging Cony- 
Borroughs and breaking the Soyl in the 
Waſte, and moved to quaſh it, becauſe it 
is not ad commune nocumentum, and the 
Preſentment was quaſhed, for a Leet can. 
not amerce for things to the damage of the 
Lord, 160 

A Cuſtom in a Leet, that the Inhabitants 
of D. uſed to ſend a Conſtable to the ſaid 
Leet, held good, 204 

A Man may be amerced in a Court Leet for 
not ſcowring a Ditch in a High-way, not- 
withſtanding of the Statute of 18 Eliz. 
cap. g. which gives the Forſeitures for 
High-ways to the Surveyors of the High- 
ways, no 

In an Avowry for an amerciament in a Leet, 

its not ſufficient to ſay preſentatum fuit 
at the Leet, that the Plaintiff did ſuch an 
act, but he muſt aver the thing, and not 
relye upon the Preſentment, 337 


London vide Mandamus. 


A Cuſtom that every Citizen and Freeman 
of London might deviſe in Mortmain, | 
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allowed good, 4 
A Cuſtom that every Freeman may take an 
Apprentice, and that Infants may bind 
themſelves to ſerve, &c. good, ibid. 
Their Cuſtom concerning Orphans pleaded 
116 

If any takes away or Eloins an Orphan,the 
Court may commit the Eloynor to Priſon 
till he diſcovers where the Eloynee is, 565. 

A By-Law, that there ſhall be but ſo many 
Carrs in London, is good, 324, 328 
But if ſuch a By-Law , That no Carman 
Within the City, ſhall go with his Cart 
without a Licence of the Guardians of 
ſuch an Hoſpital, nor without paying a 
Rent to ſuch Hoſpital for the fame, and if 
any do contrary that then he fhall forfeit 
ſuch a Penalty to the faid Guardians of 
ſuch Hoſpital, this is a void By-Law, ibid. 

A By-Law, That every Fellow of the Com- 
pany of Vintners in London, who ſhould 
be elected into the place and Office of 
one of the Livery ſhould pay 31 J. 13 5. 

4 4. is a good By-Law; for its to bind 
only the Members of the Corporation; 
and when a Man will agree to be of a 
Company he doth thereby ſubmit him- 
{elf to the Laws thereof. And its con- 
venient that the Company have ſuch pow- 

er to ſeep up their Reputation and the 
Honouf of the City 446, 447 


Limitation of Actions. 


If words are aQtionable at the firſt the 
damages after doth not give cauſe of 
Action, and therefore the Statute of Limi- 
tations of two years in ſuch cauſe is a good 
bar 61 

But where the words at the time of the 
ipeaking are not actionable, but by reafon 
of them the party after loſes his Preſer- 
ment in ſuch caſe the Statute of Limita- 
tion of two years is not any bar implied, 

ibid. 

Adjudged that a Debt for damages clear, is 
within the Statute of the 21 Fac. of 
Limitations , for that it riſes out of the 
Action, and is not grounded on the Re- 
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Mandamus. 


Yes to reſtbre one to the Steward(hip 

of a Court Leet, 12 

But whether to a Court Baron, dubita- 
tur, ibid. 
A Mandamns lyeth not here to reſtore a 
Fellow of a Colledge where a ſpecial Viſi- 
tor is appointed by the Founder, 31 
If a Mandamus lyeth to reſtore an Attorny 
of the Town Court of Canterbury, Quæ- 
re, for the Court was divided 56,57 
A Mandamus lyeth to make an Apprentice 
Free after he hath ſerved his time, 69 

It on ſuch Mandamus it be returned, That 
he obliged kimfelt by his Indenture of Ap- 
prentiſhip, not to contract Matrimony 
during his Apprentiſhip, and that he with- 
in the firſt two years thereof did Marry, 
this is only a breach of Covenant, but 
not any cauſe to bar him of his Freedom 


92 
A Mandamns lyeth not for one that hath 
ſtudied the Law ſeven years to call him to 
the Bar, for that there is no perſon to 
whom the Writ ſhonld be directed 69 
The King gives Licence to his Queen to 
erect a Colledge, ad ſtudendum & oran- 
dum, and no Viſitor is appointed, if there 
lye any Remedy in this Court to redreſs 
any Grievances ariſing within the faid 
Colledge, dubitatur, 101, 102, 103 
A Mandamus granted to reſtore the Recor- 
der of Barnſtaple, directed to the Mayor 
of the Corporation, who returned Quod 
non conſtat nobis, that he was ever elected, 
and the Return :djudged inſufficient, and 
Reſtitution awarded 153 
A Mandamus lyeth not to reſtore a Town- 
Clerk, for that he is removable at the 
Will and pleafure of the Corporation, 1 88 
A Mandamus lyes to reſtore the Sexton of 
a Pariſh Church, 211 
A Mandamus lyes to the Mayor and Al 
dermen of London, to make them enter up 
a Judgment, 214 
A Mandamus lyes to the Judge of the Pre- 


rogative, to command him to prove a2 


Will, che Will being not then controver- 


— 


ted, but the Suggeltion for the Mandz- 
mus was brought into Court, and read 
before the Mandamus granted, 235,236 
Returns to Aaudamus 's ought to be certain, 
and not by implication, becauſe the party 


outed hath' not liberty to reply ro them 


| 
| 
| 
| 


Re 355 
It chis Court ſuſpect a Return to be ſalſeʒthey 
can make a Corporation ſwear the Return 


365, 366 
A Mandamus lyes to ſwear one into the 
Office of Mayor, 431 


The Retum to a Mandamus ought to be 
certain and direct, and not argumentative 
only 134, 432 

Upon a Mandamus directed to the Mayor, Al- 
dermen,Bayliffs and Citizens of the City af 
Carliſle, to reſtore H. to the place and Ot- 
fice of one of the Aldermen of the faid Ci- 
ty, It was reſolved, That where tirne out of 
mind, a Corporation had power to re- 
move an Alderman for reaſonable cauſe, 
though they take a New Charter, where- 
in there is no ſuch power given the Cor- 
poration to remove an Alderman; yet 
the ſame power ſtill remains, for that 
the Charter doth not merge or extinguiſh 
any of the ancient Priviledges, but the 
Corporation may uſe them as before, and 
ſuch Return was held good, 439 

There being a diſpute between the Parſon and 
the Pariſhioners touching the Election of 
Churchwardens, the Parſon claiming to 
appoint one by virtue of the Canon, and 
the Pariſhioners claiming a Cuſtom to 
chuſe both, A Mandamus was granted 
to Sir Tho. Exton , Commiſſary to the 
Dean and Chapter of St. Pauls, to ſwear 

Edward Carpenter, he being thereto duly 
Elected (who made a ſpecial Return of 
the whole matter) becauſe the Eccleſiaſti- 
cal Courts cannot try the Cuſtom of 
chooſing the Churchwardens, 439.440 
Taverner having been choſen into the Livery 
of the Company of Vintners had a Man- 
damns directed to the Maſter, Wardens, 
and Aſſiſtants of the ſaid Company, to 
admit him to bea Livery Man, according 


to the ſaid Election, 446, 447 
Vide London. 
Eeee Non⸗ 
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Nonſuit. 


ON a Nonſait upon a Record of a Ni/ 
prius Roll varying in ſubſtance from 
the Plea Roll, a Diſftringas de novo 
was awarded agreeing to the Plea * 
3 
The Plaintiff at the Niſi prize was Non- 
ſuit, becauſe the Niſi prius was, that the 
Plaintiff was in ſuch a Benefice in the 
year 1662, whereas the Plea Roll is 1626. 
and ſo the Plaintiff deſtitute of his Proof, 
it was moved to ſet the Nonſuit aſide, but 
adjourned, 73 


Nuſance. 


Whether an Inmate be a Nuſance at Com- 
mon Law, quere, 74 


Dath of Supzemacy, vide Statutes. 


the Statute of 5 Eliz. cep. 1. Its 
Enacted, That the Lord Chancellor or 
Keeper of the Great Seal of England for 
the time being, (hall and may at all times 
hereafter, by virtue of this Act, without 
any farther Warrant, make and direct 
Commiſſion or Commiſſions under the 
Great Seal of England, to any perſon or 
perſons, giving them or ſome of them 
thereby Authority to tender the Oath of 
Supremacy, mentioned in the Statute of 
1 Eliz. cap. 1. to ſuch perſon and perſons 
as by the aforeſaid Commiſſion or Com- 
miffions the ſaid Commitſhoners ſhall be 
authorized to tender the ſame unto, Whe- 
ther a Commiſſion not directed to any 
perſon particularly, nor to tender the ſaid 
Oath toany perſon by name, be purſuant 
to the ſaid Acc? 1ſt. And it was reſol- 
ved by three Juſtices (Raymond Ju- 
ſtice doubting) that this Commiſſi- 
on was very good, becauſe the power is 


| 


left to the Commiſſioners to chuſe whom 
they will tender the Oath unto, by the 
Clauſe of the Act, and in this manner 
were the ancient Commiſlions ſhortly at- 
ter the Statute made 444, 445 
+ Though the perſons refuſing to take the 
ſaid Oath be neither Officers nor Miniſters 
mentioned in the ſeveral Statutes of the 
1 and 5 Eliz, which impowers the Lord 
Chancellor to make out Commiſſions, all 
perſons, though not Officers, may be of- 
tered the {aid Oath, if the Commiſſioners 
think fit, ibid. 
By the aforeſaid Statute of 5 Elix. It is far- 
ther Enacted, That every perſon having 
Authority to tender the ſaid Oath, ſhall 
within forty days after the refuſal thereof, 
if then Term time, if not, then the farſt 
day of the next Term, certifie under his 
Hand and Seal, the name, place and de- 
gree of the perſon ſo refi anto the 
Kings Bench, in pain of 100/. And the 
Sheriff of the County ſhall Impannel a 
Jury of the ſame County, to enquire of 
ſuch refuſal, which Jury may upon Evi- 
dence Indi&t the party refuling , &c. 
1. If ſuch Certificate is directed only to 
the Judges by name, and not to the Ki 
in his Court of Kings Bench, as the A 
requires, be good? And reſolved by three 
Jultices ¶ Raymond Juſtice doubting) that 
it is good enough, becauſe it ſhall be in- 
tended that the ſaid Judges made the 
Court, and were therein ſitting at the 
time of the Certificate ibid. 
If the Indictment ſets forth a Certificate 
from the Commiſſioners under their 
Hands, but not — ys Seals as the 
Statute requires, ? but in rd 
the Certificate in this Caſe was — 1 in 
bæc verba, in the Verdict, to be under 
their Seals, the Court ordered it to be 
amended, ibid. 


AF ü 
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Obligation vide Executoz. 


Conditioned to perform Covenants, one 
of which was, that the Defendant was 
ſeized of an indefealible Eſtate inFee ſim- 
ple; the Defendant pleads Covenants per- 
iormed, the Plaintiff replies, that he was 
not ſcized of an indefeatible Eſtate in Fee 
ſimple. The Detendant demurs — 
for that the Plaintiff, as he ſuppoſed, 
ought to have ſhewn (he having all his 
Writings) of what Eſtate the Defendant 
was ſeiſed; but adjudged the breach well 
alſigned, 14,15 

If in a Condition to perform Covenants , 


the Defendant pleads performance, and 


after rejoin that the Plaintiff ouſted him, 
it is a departure, 22 
Debt on an Obligation conditioned to pay 
100 J. on the 1oth of Fanuary upon three 
Months warning; the Defendant pleads 
that the Plaintift had not given 3 Months 
warning, the Plaintiff demurs, it ſeems that 
though the Obligee omit the warning, 
the Obligor ſhall be bound to pay it at 
any three Months warning, per Windham 
Juſtice, 61 
In Debt upon a Bond of 14 /. The Defen- 
daut demands Oyer of the Condition, 
which was, That if the Defendant pay 
2 5. a week till 14 J. be paid, and upon 
defalt of payment the Obligation ſhall be 
void; the Defendant pres. that the ſe- 
venteenth of October ſuch a year he made 
default, Judgment ſi actio. The Plain- 
tiff demurs and judgment for the Plain- 
tiff, becauſe the Condition being ſenſe- 
leſs, the Obligation is ſingle and in _ 
6 
A Condition to reſign upon requeſt is good, 
and not ſymoniacal, and Judgment upon 
it affirmed in a Writ of Error, 175 
In debt on a Bond, the Defendant pleads, 
that the ſaid Writiting was delivered as 
an Eſcrow to I. a Stranger on Condi- 
tion that if the Plaintiff ſhould procure a 
demiſe of certain Lands to the Detendant 
before ſuch a day, that the ſaid 7. {honld 


deliver the ſame ut Scriptum ſuum to the | 


| 


Plaintiff, otherwiſe not. The Defendant 
pleads, that the Plaintiff did not procure 
the ſaid demiſe, Et fic non eft factum; 
the Plaintiff demurs, becauſe he anſwers 
not the Deed, for V never had autho- 
rity to deliver his Writing ut Facturr, 
but ut ſcriptum ſuum, which is not good, 


I 
Debt on an Obligation by the Phntiff 4: 
Sheriff conditioned for the appearance of 
W. in B.R. die Sabbati proximo poſt qain- 
denam Sancti Martini ad reſponden dum 
Willielmo Gulſtcn in placito debiti. The 
Defendant pleads, that the iaid Gaulſton 
ſued forth a Latitat retorn the fame day 
againſt the ſaid . ad reſpondendum the 
laid Gulſton in placito tranſgreſſions ac 
etiam debiti, and pleads the Statute of 
23 H. 6. And on demurrer held it was 
not the ſame Writ mentioned in the Con- 
dition, 220 
A Bond ot Covenant for the true Impriſon- 
ment of 7. S. if there be alſo a Clauſe 
in it to pay Chamber-Rent, &c. its a 
Bond for eaſe and favour within the Sta- 
tute of 8 H. 6, 222 
An Obligation fare mandatis Eecleſſæ, on 
_ yp good, 226,227 
A Bond conditioned to perform a By-Law 
hath been ruled naught, 227 
A Bond conditioned to ſeal and execute a 
Releaſe to the Plaintiff, the Defendant is 
bound to do it without any tender; for 
the word execute and ſeal comprehend; 
the making, 232 
A Bond conditioned to permit the Plaintiff 
quietly to take and reap, and carry away 
Corn, it the Defendane after forbid him to 
reap, its a breach of the Condition, 371 
Where a Condition of a Bond is in the 
disjunctive, and one part is impoſſible, 
yet the other part ought to be performed 
in caſe it be to be done by a Stranger, 
Bow lacereft ſhall be paid on a Bond, 440 


421 
If an Action be brought upon a Bond in 


Middleſex, and the Bond it ſelf is dated 
in London, it ſeems to be ill, for that it 
cannot be alledged to be made in any 

other 
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other place than where it bears date, 
430 

If a Bond be made to A. to the uſe of B. 
conditioned to pay B. Mony, its a good 
Plea, that the Obligor tendred the Mony 
to B. becauſe he was in a manner privy to 
the Obligation, 484 


Office and Officer. 


Who may go into the Office of the Cuſtos 
Bre vium & Rotulorum in Banco Regis, 
53 


— 


Pardon vide Coꝛone. 


Ardon of Murder, &c. ſhall not be al- 
lowed without a writ of Allowance 


directed to the Juſtices, 13 
A Pardon of killing and Felony, &c. no 
Pardon of Murder, ibid. 


The King cannot pardon the burning in the 
Hand in an Appeal, 370 
If the Principal be attainted of Burglary the 
Acceſſory muſt anſwer, though the Prin- 
cipal be pardoned, 477 


Parliament. 


Relative words in an Act of Parliament will 
make the thing to paſs as well as if it had 
been particularly expreſſed in the Act it 
ſelf, 5455 

A Gift by Parliament to the Heir of F. S. 
who is a perſon attainted, is good, and 
muſt be intended ſuch perſon as might 
have been his Heir, being, only a deſcrip- 
tion of the perſon implied, 55 

One taken by Order of Parliament after 
their Prorogation ſhall be diſcharged, 

120 

Every Seſſions is a new Parliament, ibid. 

Judgment given in Parliament may be exe- 
cuted by the Lord Chancellor, 120 

In all Cafes of Appeals and Writs of Error 
in Parliament they continue,and are to be 
proceeded on in ſtatu quo as they ſtood at 
the diſſolution of the laſt Parliament, with- 


out beginning de novo, 383 
The diſſolution of a Parliament doth not 
alter the ſtate of the Impezchments 
brought up by the Commons in a pre- 
ceding Parliament, 324 


Patent vide Gzants by the King. 


A Patent may be good in part and naught 
in part, ſo it may be repealed for part, 
and ſtand good for another part, 177, 
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I 
A Patent may be repealed in part, but > as 
is in Clauſes independent, and not in 
Clauſes which have a general influence 
through the whole Patent, 178, 179 
A Scire Facias doth not lie to repeal part of 
a Patent, 156 
Void Clauſes in a Patent are to be tried in 
an Ailie at Law, and not by Scire Facias, 
which is the reaſon that Judgment upon 
an Iſſue tried on a Scire Facias to repeal 
a Patent in B. R. is not there given, but 
the Record is to be returned into this 
Court which is not in another Caſe, 178, 

I 
The Entry of the Judgment in a Scire Fo. 
cias to repeal a Patent Is, quod Litere 
Patentes vacentur, and not part of them, 
156 
The King cannot have a Scire Faciæ to — 
peal a Patent, but where the thing is in 
deceptionem Regis, or ad gravamen Po- 
puli, 155 
There is a difference betwixt a Scire Facias 
to repeal a Patent, and a Quo warranto, 
for a Quo warranto may be good for part, 
and ill for another part, becauſe the Re- 
cord is not to be touched by it ; but in a 
Scire Facias the Record is to be cancelled, 


156 

Where the King grants two Patents of he 
ſame thing, the ſecond Patentee cannot 
have a Scire Fac. againſt the firſt, Qære, 
ibid. 


* 


Petjuty 


_ — 


ATABLE. 


Perjury vide Evidence. 


Exceptions to the Form of Pleading in an 
Information for Per jury, 34> 35 
A perſon convict of Perjury ſhall not have 
advantage of the Errors in the firſt Re- 
cord, upon which he was convicted, 74 
In an Information of Perjury to prove the 
Perjury, one was produced to prove what 
one, that is ſince dead, {wore upon the 
firſt Tryal, and allowed good Evidence, 
170 


Pleading. 


When the Matters to be pleaded tend to In- 
finiteneſs and Multiplicity whereby the 
Rolls ſhall be incumbred in the length 
thereof, the Law allows of a general plead- 
ng, 8.9,10 

And therefore in an Action upon the Sta- 
tute of ſending Knights to Parliament the 
Election ſhall be faid per majorem nume- 
rum, 9 

In an Aſſumpſit the Plaintiff declares that 
whereas he at the requeſt of the Defen- 
dant amended ſuch a Boat and divers 
other Boats of the Defendant, he aſſumed 
to pay for his labour and charges tantum 
quantum, and avers he mended one and 
divers other Boats, and deſerved ſo much, 
and ajudged good, 10 

Treſpaſs for beating and impriſoning his 
Wife, Ge. the Defendant juſtifies by 
Warrant of the Sheriff, the _— — 

lies de injuria ſus propria abſq; tali 
— and Iſſue vpon 4 — Verdi for 
the Plaintiff 3 and moved for a Replea- 
der, becauſe de injuria ſua propria is not 
a Plea to matter of Record, but held 

enough after Verdict, 50 

In —— Fac. againſt the Bail upon a Writ 
of Error according to the Statute of 
3 Fac. the Defendant prays Oyer of the 
Condition, and on that he pleads, that 
the Plaintiff proſccuted the Writ of Error 
with effect, and that the aforeſaid Judg- 
ment was reverſed, Et hoe paratus eſt ve- 


rificare, where it ought to have been, 
Prout patet per Recordum, and the Plea 
was ruled ill, ibid. 
If a Plea conclude Hoc paratus eſt werifi- 
care, where it ought to have been, Hoc 
petit quod inquiratur per patriam, its 
matter of Subſtance on demurrer, 94, 


98 
In Treſpaſs the Deſendant pleads, That H. 8. 
was ſeized in Fee, and ſo the Land di- 
ſcended to the now King, and that he as 
Servant, &. The r laintiff replies that 
H. 8. granted to the Plaintiff, and doth 
not travers the dying ſcized of King 
Charles, and it might come to the King 
otherwiſe; and by Twi/den Juſtice a Tra- 
vers needs not, 137,138 
In Debt for Rent of four Rooms, the De- 
fendant pleads a Leaſe of five Rooms, and 
eviction of the fifth, its not good with- 
out a Traverſe, 175 
In Treſpaſs on a Travers the Plaintiff con- 
cludes. Et Loc paratus eſt werificare, unde 
petit Fudicium if the Plaintiff ab actione 
ſua 1 præcludi debeat; on this 
the Defendant demurs eſpecially, becauſe 
he doth not conclude, Unde petit Fudi- 
cium & damna ſua occaſione tranſgreſ- 
ſionis prædictæ ſibi adjudicari, &c. and 
for this cauſe the Court ſeemed for the 
Defendant, 182 
Matters that go in defeazance of a Deed need 
not to be alledged in the Count, but come 
more properly on the Defendants part to 
be pleaded, | 65 
Where a Matter is expreſly pleaded in the 
athrmative, which is expreſly pleaded by 
the other party in the negative, the next 
ought to be an Iſſue, and no Traverſe, 
for otherwiſe they will plead in finitum, 
; - - 00 
Accord though executed in part is no good 
Plea to an Action of Treſpaſs and Aſſault, 
20 
In a Scire Facias on a Judgment in Debe 
againſt an Executor,the Defendant pleads 
pleinment adminiſter generally, and the 
. Plaintiff demurs ſpecially for that Cauſe 
if that be a good Plea, 230 
And leave given „ the Plea, 231 


In 
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In a Scire Facias upon a Judgment this Plea | 


hath been adjudged naught in the time 
of Glyn Chief Juſtice, in margine, ibid. 
Ancient demeſn is a good Plea on the Sta- 
tute of 31 H. 8. cap. 1. of Partition, 
249 

A Declaration in Debt for Rent arrear is 
good without ſhewing mean Aſſignments 
upon a demurer, 389,390 
Its a good Plea to an Action brought by an 
Attorny for his Fees, that the Plaintiff 
did not give the Defendant any Bill of 
Charges, according to the Statute of 

5 Face cap. 7. 245 
In Debt for Rent on. a Leaſe for years, the 
Defendant needs not plead a tender,other- 
wife where there is a Condition in the 
Leaſe, the breach whereof is to be ſaved, 

| 418,419 

Though its frequent to lay a Declaration for 
a Debt ſeveral ways in an Aſſumpſit, yet 
its not a good Plea to ſay that the ſeveral 
Sums are but only for the Sum firft men- 
tioned, without pleading over, 449 


Powers. 


A power to make Leaſes to one, two or 
three Perſons, he cannot by that power 
make a Leaſe for the life of the firſt Son 
of F.S. becauſe the perſon oaght to be in 
eſſe, by Windham Juſtice argendo, 163 

The Earl of L. 21 Eliz. makes a ſettlement 
upon himſelf for life, the Remainder to 
his Iſſues, the Remainder to others, with 
a power of Revocation by Indenture ſub- 
ſcribed and ſealed by himſelf, to limit 
new Uſes. The 26th of El:z. he cove- 
nants to levy a Fine to other uſes, and 
four years after levies a Fine accordingly. 
And if this Indenture and Fine make a 
Revocation of the Utes in the firſt Deed 
was the queſtion? And reſolved it was 
a Revocation becauſe the Deed, and the 
Fine are but one Conveyance, 239 

Tenant for life, with Remainder, over with 
a power to make a Jointure, and the 
Tenant for life covenants to ſtand ſeiſed 
to the uſe of his Wife for life, for her 

/ 


Jointure 3 reſolved a good execution of 
the power, ibid. 

A power to make Leaſes being general is 
void, upon a Covenant to ſtand ſeiſed, 
248 

Tenant for life, with a power to make 1 
to any perſon, ſor one, two or three lives, 
or for twenty one years, reſerving the 
ancient Rent, Tenant for liſe demiſes to 
B. for twenty one years to commnece 
after the death of F. and Ad. the power 

is not well executed being to commence 
in futuro, ; ibid. 
A power reſerved to D. to revoke a Deed by 
Writing, ſubſcribed and ſealed by him in 
the preſence of two or more credible Wit- 
neſſes in expreſs words, &c. D. makes 
his Will in Writing, in the preſence of 
two credible Witneſſes, without making 
any expreſs Revocation; and adjudged a 
good Revocation, and the Will a good 
execution of the power, 295, 301 


JPreſcription. 


It a Man will preſcribe for a Toll upon the 
Sea, he ought to alledge a good conſide- 
ration for it, for that by Magne Charta, 
and other Statutes, every one hath liber- 
ty to go and come upon the Sea, with- 
out impediment, 232,233 

Inan Action upon the Caſe for not grinding 
at his Mill where one ꝓreſcribes for Mul- 
ture 3 reſolved he muſt aver that his 
Mill was ſufficient to grind all the Corn, 


327 
Paiviledge. 


One being choſen Burgeſs of Parliament 
having a Trial at Bar to be had — 
ſitting of the Parliament, moved to have 
his Priviledge allowed, but denied in re- 
gard the Parliament were not ſitting, nor 
to ſit till after the Trial, 12 

If one who is in the cuſtody of the Marſhal 
may be ſued for Lands in a County Pa- 
latine, as well as he may be ſued in the 
Exchequer for Lands in a County Pa- 

- latine, or in Wales by Quo minus, 81 
In 


In an Action upon the Caſe for an Eſcape, 
the Defendant pleads the priviledge of 
edundo & redeundo from an Interior Court 
againſt a Proceſs in Banco, and ſeemed to 
the Court an ill Plea, 100 

If a Man be arreſted in the Face of the 
Court, the Court hath power to diſcharge 
him, but not otherwiſe, 101 

Jurors that will have priviledge upon 2 
Charter of Exemption, ought to claim it 
in proper perſon, 113,114 

But ſhall not have it in B. R. nor in cale 
where the King is party, without expreſs 
wards, ibid. 

The Kings Servants are priviledged from Ar- 
reſts, for that the King ſhall not be de- 


prived of them without leave, 152 
But they may be utlawed, for that its for 
the advantage of the King, ibid. 
An Attorny is priviledged from ſerving as 
Reeve, 180 
And alſo from being a Souldier, ibid. 
Pꝛocedendo. 


On a Habeas m_ a Procedendo granted 
for calling a Woman Whore in Londes, 
by three Juſtices, 81 


Mꝛoceſs, vide Captas. 


A Warrant directed to a Conſtable to take 
H. to find Sureties for his Good Beha- 
viour, may be executed on a Sunday, not- 
withſtanding the new Statute, 250,251 

In all Indictments for Treſpaſs, and under 
Felony, a Venire fac. is the firſt Procels, 


375 
P2ohibition. 

Prohibition lies to the Admiralty for ſuing 
there for Mariners Wages, 


The granting Prohibitions is not a diſcre- 
tionary Act of the Court, but ex merito 
Fuſtitiæ, 4 

No Prohibition lies to the Admiralty for ſu- 
ing a Recognizance there taken by way of 
ſtipulation againſt one that was Surety in 
the nature of Bail, 78 
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Where the Freehold, or the power to grant 
an Office may come in queltion in the 
Spiritual Court, a Prohibition ſhall be 
granted, 88 

The Plaintiff ſuggeſts, that the Defendant 
libelled for detamation in the Court of 
the Arches, and that he is an Inhabitant 
in the Dioceſs of London, contra formam 
Statuti 23 H. 8. cap. 9. It was doubted 
if a Prohibition would lie in that.cate, 

*} + Ss 91.92 

A Prohibition is not ex gratia, but ex debito 
Fuſtitiæ, 92 

A Prohibition denied to the Spiritual Court 
on ſuggeſtion that the Executor was ſued 
there tor double Damages for not ſetting 
out of Tithes, 95 

A. makes his Will, and thereby makes G. 
and D. his Executors, D. mades his Will 
and Executors, and dies, G. dies Inte- 
ſtate, his Adminiſtrator ſues the Execu- 
tors of D. in the Spiritual Court for a 
Legacy due from A. and a Prohibition 
was denied by three Juſtices contra Keil- 
ing, | 123 

A Prohibition lies to the Spiritual Court, be- 
Cauſe they refuſed to deliver a Copy of 
Articles; and they held that the Statute 
of 2 H. 5. cap. 3- extends where the Pro- 
ceedings in the Eccleſiaſtical Court are ex 
officio, as well as betwixt party and party, 
and that a Prohibition lies for not deli- 
vering a Copy of a Libel in ſuch caſe, 

170 

On an Aſſumpſit brought in an Inferiour 
Court, the Defendant tenders a Plea there, 
that the Contract upon which the Action 
is brought was made out of the Juriſdi- 
ction, the Court there refuſed to allow 
this, and on Affidavit here of the ſaid 
tender and refuſal, this Court granted a 
Prohibition, 189 


3 | A Prohibition granted to the Court of the 


Marches of Wales at Ludlow, on ſuing 
— for a Legacy, contrary to their in- 


1 1Ons, | 191 
Sir D. 24. Knight, was ſued in the Eccleti:- 
ſtical Court by the name of Sir D. M. 
Knight and Baronet, and pleaded it there, 
that he is only Knight, and not Baronet, 


and 
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and the Court allowed the Plea, and pro- 
ceeded to Excommunication, and a Pro- 
hibition was granted, 219 

A Prohibition granted to the Court of the 
Chamberlain of Cheſter, for that a Court 
of Equity cannot charge the Inheritance of 

2 Mans Land with a Rent, 221 
The Plaintiff had a Judgment at Law againſt 
the Defendant, who exhibited his Bill in 
Chancery to be relieved againſt this 
Judgment, and the Plaintiff pleaded this 
Judgment, and over-ruled there, and 
moved for a Prohibition, grounding his 
Suggeſtion on the Statute of 4 H.4.cap.2 3+ 
Et adjornatur, 227 
The Plaintiff ſuggeſts that there is a Cuſtom 
within the Pariſh of S. that the Church- 
wardens with the major part of the Pari- 
ſhioners may order the Seats in the 
Church there, and are to ſee to the Re- 
pairs of them, and that the Church-war- 
dens would have placed the Plaintiff in a 
Pew there, and the Defendant libelled 
againſt him in the Spiritual Court; the 
Plaintiff prays a Prohibition, and denied 
by three Juſtices, againſt Arkins Jultice, 
246 

Suggeſtion, that the Pariſhioner is to pay 
the tenth part of Milk at the Parſonage- 
houſe, or at any other place, is a good 
ound for a Prohibition, by Popham 
uſtice, in marg, 278 
Prohibition denied upon a Libel in the Ec- 
cleſiaſtical Court for Procurations by an 
Archdeacon, 360 
In an Attachment on a Prohibition where 
Damages are given to the Plaintiff, there 
he ought to lay a Viſne where the Suit 
in the Eccleſiaſtical Court was; other- 
wiſe the want of a Viſne hurts not, 387, 


3 
On a Libel in the Eccleſiaſtical Court for 
Tithes againſt H. and many others named 
in a Schedule affixed to the ſaid Libel, 
the Inhabirants pray a Prohibition, and 
join in a ſuggeſtion of a Modus, and it 
appearing that the Plaintiff in the Ec- 
cleſiaſtical Court ought to be prohibited. 
The quære was, Whether they may have 
one Writ of Prohibition, or if they ought 


— 


1 


— — — 


to ſever? And reſolved on examination 
of the Caſes, that the parties ſhould bring 
leveral Writs, for ſo had been the courſe 
of this Court formerly, and therefore 
they would not alter it, although ſome 
of the Judges of the C. B. were of Opi- 
nion one Writ might be granted for all, 
2 
The Phintiff ſued the Defendant in the Ec 
cleliaſtical Court at York for marrying his 
Siſters Daughter, and the Defendant pray- 
ed a Prohibition becauſe out of the Levi- 
tical Degrees, but denied by the whole 
Court, becauſe a Cauſe of Eccleſiaſtical 
Conuſance, 464,465 
Though ſometimes Prohibitions have been 
granted in Cauſes Matrimonial, yet if it 
were now res integra, they would not 
be granted, ibid. 
A Prohibition granted to the Admiralty on 
- ſuggeſtion that they had cauſed his Ship 
to be arreſted upon the Land, within the 
body of the County, &c. 489,496 


Reco, 


O Preſident for the withdrawing a 
Record of the Court, though both 

parties are willing to do it, 69 

A Record daſhed through in nature of a 
Cancellation, ibid. 


Releaſe. 


If there be two Jointenants, and the one for 
Mony grants, bargains, ſells and confirms 
to the other; reſolved this amounts to a 
Releaſe, | 187 

A Releaſe of Damages in Dower ſuſtained 
occaſione detentionis Dotis, is no Releaſe 
of the mean profits of the Land, for they 
are two diſtin things, 366 

If by a Releaſe of Obligations & ſcripra 
obligatoria Articles of Agrgement be re- 
leaſed, 393 


It 


_, 
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It cannot be confirued to be the intent of 
the parties tq releaſe an Agreement made 
to himſelf, when he joins another in the 
ſame Releaſe, who was not party to the 
ſaid Agreement, 393 

In Debt upon an Obligation, the Deten- 
danc pleads a Releaſe of all Errors, and 
all Actions, Suits and Writs of Error, 
whatſoever ; and adjudged the Releaſe 
extended only to Writs of Error, 399 

Releaſe by one — for life to another, 
doth not defiroy a contingent Remainder 

depending, upon it, 413 

If Land be given to two upon Condition, 
that they (hall not alien, and one releaſes 
to the other, its no breach of 'the Condi- 


tion, 413,414 
Remainder, vide Deviſe. 


A Fine was levied of Lands to the uſe of the 
Husband and Wife for their joint lives, 
the Remainder to the Heirs of- the Body 
of the Wife by the Husband engendred, 
the Remainder to the Wife ( ſhe ſurvi- 
ving ) for life, the Remainder to the 
right Heirs of the Husband 3 the Husband 
dies, and the queſtion was, If this E- 
ſtate Tail was executed in the Wife, or 
Contingent? And reſolved by all, that 
this Eſtate is an Eſtate Tail executed in 
the Wife, ſab modo, not as to the divi- 
fion of the Jointure, but to other pur- 
poſes; and no Contingent Remainder, 

| 126, 127 

And that its no more than where an Eſtate 
is limited to two, and the Heirs of one of 
them, ibid. 

If Land be given to a Woman during her 
Widowhood, and after to the Heirs of 
her Body; this is an Eſtate Tail executed 
and not contingent, 127 

A Woman ſeiſed of Lands in Fee by Inden- 
ture between her of the one part, and 
the Lord P. of the other part, did de- 
miſe the ſame to the Lord P. to have 
and to hold to him for forty years, if ſhe 
lived ſo long, in truſt that ſhe might re- 
ceive the Profits during her life; and 
after her deceaſe, then the one moiety 


| 


— 
* 


thereof to be and remain unto M. C. and 
and the other moiety to F. B. and their 
Executors, Cc. for the Term of 1000 
years 3 and the queſtion was, Whether 
the Eſtate to M. C. and F. B. be good? 
And it feemed to the Court that the Re- 
mainder limited to A, C. and F. D. was 
void, 1ff. It could not paſs to them by 
way of preſent Eſtate, becauſe they were 
not parties to the Indenture. 24. It 
could not be a Contingent Remainder, 
being a Remainder for years depending 
on an Eſtate for years, and there cannot 
be a Contingent Eſtate for years, becauſe 
a Leaſe for years operates by way of Con- 
tract, and therefore the particular Eſtate, 
and the Remainder Eſtate operate as two 
diſtinct Eſtates grounded on ſeveral Con- 
tracts, - 150, 151 
But in the ſaid Caſe it was agreed ſuch a 
Remainder may be of a Freehold, as an 
Eftate for life, the Remainder to the 
right Heirs of F. S. is good, I51 
A Releaſe by one Jointenant for life to ano- 
ther doth not deſtroy a Contingent Re- 


mainder depending upon it, 413 
Rent, vide Debt. 


A Rent-charge was granted to Sir R. B. 
and his Heirs, and in the Deed of grant 
was this Clauſe, That if the Rent be be- 
bind, &c. then it ſhall be lawful for the 
Grantee to enter and retain till be be ſa- 
tisfied ; reſolved the Grantee by virtue of 
this Clauſe may maintain an Ejectment, 

137,138,158, 159 

But in ſuch caſe aſter his entry he hath only 
a pernancy of the profits; he cannot cut 
down Trees, or pull down Houſes, if he 
doth, Treſpaſs lies againſt him, as againſt 
him who abuſes a Diſtreſs 3 by Windbam 
Juſtice, 159 

In, Debt for Rent by the Aſſignee of a Re- 
verſion, the Defendant pleads, That be- 
fore any Rent arrear he had aſſi to 
another, and on Demurrer adjudged for 
the Plaintiff, by two Juſtices contra Twiſ- 
den, 162 


In 
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In Debt for Rent of four Rcoms, the De- 
fendant pleads a Leaſe of five Rooms, 
and Eviction of the fifth, its not good 
without a Traverle, 175 

Declaration in Debt for Rent arrear, is good, 
without ſhewing the mean Aſſignments 
on a Demurrer, 389, 390 

In Debt for Rent on a Leaſe for years, the 
Defendant needs not to alledge a Tender, 
otherwiſe where there is a Condition, the 
breach whereof is to be ſaved thereby, 


418, 419 
Replevin, vide Avowyy. 


In a Replevin in the County, the Plaintiff 
doth not declare, and the Avowant re- 
moves the Cauſe to the Kings Bench, 
and the Plaintiff is Nonſuited without 
declaring, it ſeems in that Caſe the De- 
fendant may ſuggeſt what Cattel he took, 
and ſhall have a Return of them, 33, 34 

The Plaintiff in a Replevin, ſince the Sta- 
tute 21 H 8. cap. 19. may plead nothing 
arrear, or any other Plea, although he be a 
St ranger, and doth not make any title to 
the Land, 251 

At Common Law a Stranger could not 
plead any thing to the Lords Avowry for 
Rents or Services, but hors de ſon Fee, or 
what did tantamount, 254 

He cannot plead Tenure by leſs Services, 
Rien arrere, ora Releaſe, ibid. 

But by the Statute of 21 H. 8. cap. 19. this 
ſtrictneſs is diſcharged, for as the Avow- 
ant is not tyed to avow upon any peſon, 
in certain, but upon the Land within his 
Seigniory 3 ſo the Tenant of the Land by 
the Equity of the Statute is allowed to 
plead any Plea to fave and diſcharge his 
Goods from the diſtreſs, 255 

When the Lord avows according to the 
Statute, the Plaintiff in the Replevin may 
have every Plea that the very Tenant 
might have had, tho he be a Stranger to 
the Lord, ibid. 

Tenant for years is within the Statute 2 1 H. 8. 
cap. 19. 256 


At the Common Law the Tenant might 


{ plead any Plea in Bar to an Avowry for a 
| Rent-charge, ; 256 


| 


Reſervation, vide Exception. 


In Debt on an Obligation againſt the De- 
fendant as Heir; the Detendant pleads 
riexs per diſcent, and on Iſſue the Jury find 
that W. Armſtrong, the Defendants Father 
was ſeized in Fee of the Manor of D. 
in 1657. and m.de a Feoffment to B. 
and others, of all the faid Manor, except 
the two Meadows in queſtion, during his 
Life, to the uſe of the Defendant in 
Tail, and whether the two Meadows 
excepted did diſcend to the Defendant , 
was the Queſtion, 207 

1. And reſolved by all, That the Meadows 
deſcend to the Defendant, ibid. 

2, That the Exception of the twoMeadows 
for his Life, was a void Exception, be- 
cauſe contrary to the Rules of Law, to 
have a Livery operate in futuro, otherwiſe 
— it had been if the Exception had 
been for years only, ibid. 

3. Though it be void, yet it doth amount to 
an Indication of the intent of the Feoff- 
or, that the fame ſhould not be accord - 
ing to the Limitation of the other Lands, 

ibid. 

As a Leaſe of a Houſe with the Lands thereto 
appertaining, though Lands cannot pro- 
perly belong to a Houſe, yet it declares 
the intent of the Party that it ſhould pals, 
= ſo is as much as therewith enjoyed or 

The Plaintiffs Anceſtor, (whoſe Heir the 
Plaintiff is) ſeized in Fee, demiſes to the 
Defendant, rendring Rent to the Leſſor, 
his Executors, Adminiſtrators, andAſhgns, 
during the Term , and the Plaintiff de- 
clares as Heir; the Defendant demurs in 
Law, and adjudged for the Plaintiff, for 
though the Reſervation be but to the Leſ- 
ſor and his Executors, Cc. yet it being 
(during the Term) it ſhall run with the 
Reverlion, 213 

Leſſee 
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Leſſee for Life makes a Leaſe for years, which) ment of F. S. and alſo to pay Chamber 


Leſſre for years ſurrenders to the Reverſio- 


ner, rendring Kent; adjudged a good 
Reſervation, becauſe it is a duty by way of 
Contract, 222 


Reſtitutton. 
No Reſtitution for Goods taken upon an 


erroneous Execution, for which Damages 
had been already recovered in an Action of 


Treſpaſs, 74 
Reſtitution is of duty, but re- reſtitution is of 
Grace, 85 
Return, vide Shertff. 
Riot. 


By the Statute 13 H. 4. cap. 7. The She- 
riff is to joyn with the Juſtices of Peace in 
ſetting the Fines on the Rioters, other- 
wiſe it is Error, 386 


Satutes. 


W Eſtm. 2. cap. 46. The cutting 
down of Timber Trees by un- 
known perſons noctanter, is not within 
this Statute, 487 

33 E. 1. De conſpiratoribus. Before this Sta- 
tute an Action of Conſpiracy did not lye 
for any thing beſides for indicting for 
Felony and Treaſon, but by this Statute 
it lyes for Treſpaſs, and againſt one only, 

176, 180 

4 H. 4. cap. 23. If a Prohibition lye into 

the Court of Chancery on this Statute, 
227 
13 H. 4. cap. 7. In a Riot the Sheriff is 


to joyn with the Juſtices in fining the | 


Riotors, or elſe its Error, 386 
2 H. 5. cap. 3. Extends where the proceed- 
ings in the Eccleſiaſtical Courts are ex 
officio, as well as between party and party, 


170 

2 H. 5. cap. 3. Extends only to Cauſes be 
tween party and party, 486 
23 H.6, A Covenant for the true impriſon- 


| 


| 


Rent, is a Covenant for eaſe and favour 


within this Statute, 222 
23 H. 6. cap. 10. If a Serjeant at Arms be 
within this Statute, 62 


I R. 3. cap. 3. Treſpaſs lyes for ſeizing the 
Goods of a Felon before Conviction N 


I 

4 H. 7. 2 24. An Eſtate Tail was — 
red by a Fine, by virtue of this Statute, and 
before the Statute of 32 H 8. 359 
19 H. 7. cap. 9. Expounded, touching Ca- 
'as s, 129 

21 H. 8. Of Adminiſtrations, its in the 
power of the Ordinary to grant Admini- 
tration to the Wife or next of Kin, 93 
21 H. 8. cap. 5. Of Inventories, when the 
Judge may diſpenſe with bringing in anln- 
ventory, when not, 470, 471 
23 H. 8. cap. g. Touching Citations out of 
the Diocels, 91,92 
26 H. 8. cap. 3. Of Firſt Fruits and Tenths, 


12,31 
31 H. 8. cap. 1. Of partition, "Rags, De 
mein: is a good Plea, © 249 


32 H. 8. cap. 28. What ſhall be ſaid Lands 
leaſed by a Biſhop for twenty years laſt 
palt, 165, 166 

32 H. S. cap. 24. Lands parcel of the poſ- 
ſeſſions of the Prior of St. Jabn of Fe- 
rxſalem, that came to the Crown by this 
Statute, are diſcharged of Tythes, 225 

32 H. S. cap. 30. Helps misjoyning Iſſues 

8, 

34 H. 8. cap. 20. An Eſtate Tail 3 

be barred where the Reverſion is in the 


Crown, 358 
35. H. 8. cap. 16, Reaches not to Cities 
and Corporations, 486 


37. H. 8. cap. 16. Lands lying out of the 
County Palatine of Lancaſter, will paſs 
under the Dutchy Seal, 90 

2 E. 6. Of Tythes, In debt on the Statute, 
It was held by the Court, That à Verbal 
Agreement to pay mony to the Parſon in 
diſaharge of Tythes, though its not ſuch 
an Agreement which may paſs the Right, 
yet its a good Agreement within this Sta- 
tute, to bar the Plaintiff of his Action, 

14 
2 and 
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2and 3 Philip and Mary, cap. 8. If a Man 
have eight Plow Lands, he ought to find 

8 Carts for fix days, although his Lands 
be Paſtutr, 186 

4 and 5 P. and M. cap. 7. A Tales de cir- 
cumſtantibus may be awarded in caſe of 
Treaſon, 367 

5 Eliz. cap. 1. Of the Oath of Supremacy, 
444, 445 

5 Eliz. cap. 4. A Saleſman is a Trade with- 
in this Statute, 385 
23 Elix. cap. 1. In an Action of Qui tam, 
upon this Statute for not coming to 
Church, it ſeems Conſormity doth not 
diſcharge the penalty, 391,392 
But by the Statute of 1 Fac. cap. 4. Con- 
formity is a good diſcharge, 465, 466 
Debt on 23 El;z. cap. 1. for not coming to 
Church may be brought in B. R. not- 
withſtanding the Statute of 21 Fac. c. 4. 


394 

27. Eliz. cap. 2. Indictments thereupon 
againſt a Popiſh Prieſt, 377 
27 Elis. cap. 8. A Writ of Error lies on 
this Statute on a Judgment given in B. R. 
in Debt on the Statute of 1 Elix. cap. 3. 
and 23 Eliz. for abſenting from Church, 
275 

27 Elix. cap. 13. What is a good taking of 
a Robber in diſcharge ot the Hundred, 
221 

29 Elix. cap. 4. In Debt on this Statute 
for Poundage, the printed Statute ſays, 
the Parliament was held the 29th of Elix. 
but on view of the Parliament Roll it 
was held the 28th of Elix. and the 
Court held the printed Book falſe, 1, 2 
31 Eliz. cap. 5. The Leet by this Sta- 
tute hath no Conuſance of Offences with- 

in the Statute of 5 Elix. touching Ap- 
prentices, 154 
31 Eliz. cap. 11. Poſſeſſion without Title 
is a good Plea within this Statute to bar 
Reſtitution, 84, 85 
39 Eliz. cap. 4. Of Vagabonds, 477 
43 Eliz. cap. 2. Whether a Man may be 
com to take an Apprentice by this 
Law, 66,177 
43 Eliz.. cap. 2. Ot the Poor, 477 
I Fac. cap. 11. Indictment on this Statute 


| 


for marrying a ſecond Husband the firſt 
being alive, I 

3 Fac. cap, 4. Of the Oath of Allegiance, 
212,374 


3 Fac. cap. 7. Is a good Plea to an Attor- 


nies Action for his Fees, 245 
3 Fac. cap. 4. For not coming to Church, 
Conidtion on that Statute is no Judg- 
ment upon which a Writ of Error can 
be brought, but the parties remedy ( if 
the Conviction be erroneous) is in the 
Exchequer to quaſh it there, 433, 4 
21 RR 2 * Leaſe of the Kg an: 004 
till Office found, 137 
21 Fac. cap. 13. Of Venire Facias ex- 
pounded, 67 
21 Fac. Of Limitations Damage clear is 
within that Statute, 243 
12 Car. 2, Of Oblivion, diſcharges only 
Acts of Hoſtility, and not Judgments ob- 
tained for ſuch Acts, 89 
12 Car. 2. Of Oblivion, Pardons, Acts of 
Hoſtility not Contracts though forced by 
Acts of Hoſtility, 125 
14 Car. 2. cap. 5. Mr. Manby in his printed 
Book ſays this Statute was made at a Seſ- 
tions of Parliament holden at Weſt min ſter 
by Prorogation 18 Feb. 14 Car. a. Where- 
as the Parliament Roll is, at the Parlia- 
ment begun at Weſtminſter the 8th of 
May, 13 Car. 2. and there continued till 
the 191th of May, 14 Car. 2. and thence 
prorogued to the 18th of February next 
followng, 191 
16 & 17 Car. 2. cap. 8. Seiſin of Lands 
in Kent, tryed in London ſeems good after 
Verdict by this Statute ; a miſtrial is alſo 
aided by this Statute, 392 
17 Car. 2. cap. 7. The Statute directs that 
the Jury ſhall enquire of the value of the 
Cattle, and the Rent arrear, if the firſk 
Jury omit this, the ſecond cannot ſupply 
it, 170 
17 Car. 2. cap. 8. Maketh Judgments = 
tred after the parties death after Verdict 
and before the day in Bank equal with 
Judgments had in the Parties Life time, 
210 
22 & 23 Car. 2. cap. 10. Of Diſtribution, 
496 
22 
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22 & 23 Car. 2. cap. 5. Extends not to 
Treſpaſs of Goods, 487, 488 
29 Car. 2. Whether Molaſſes be an import- 
ed Material within this Statute, 305, 

| 306, 307 

29 Car. 2. Of Frauds and Perjuries, 334, 
459,451 


Concerning Statutes in general. 


Although an Act of Parliament be a private 
Act, yet the Judges are to take notice 
judicially of all Parliaments and their Seſ- 


lions, 191 
Miſrecital of a Statute vitiates the Count, 
ibid. 


There is a difference when the Action or In- 
formation is grounded on an Act of Par- 
liament, and the Conclution is contra for- 
mam Statuti prædict. there the Action or 

Information is not good, if the Statute be 
miſ-recited z but it the Concluſion be 
contra formam Statuti in hujuſmodi caſu 
edit & proviſi, there it may be good 
notwithſtanding the miſrecital, per Tw1i/- 
den Juſtice, 192 

Where a Statute gives a remedy for any 
thing, it ſhall be preſumed there was no 
remedy before at the Common Law, in 
margine, 260 

General Words in an Act of Parliament do 
not comprehend an Eſtate Tail, 322 

Rules to conſtrue Acts of Parliament are dit- 
ferent from the ſtrict Rules of Common 
Law, 355» 356 

Relative words in an Act of Parliament will 
make a thing to paſs as well as if it had 
been particularly expreſſed in the Act it 


ſelt, 54» 55 | 


Sheritt. 


A Sheriff ought not to return Priviledge to 
be exempted from Juries, but ought to 
ſummon them, and ſhall not be liable 
to an Action for not returning them pri- 
viledged, 113,114 

The Sheriff returns a Reſcous againſt S. and 
others, and the Return is, That A. being 
in Cuftody of my Bayliffs, the Detendant 
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reſcued him out of the Cuſtody of the 
Bailiffs and quaſhed, becauſe it ought to 
be out of the Cuſtody of the Sheriff, 16x 
Upon a Judgment in this Court, a Fieri 
Fac. iſſued out, and upon a nulla bona re- 
turned in London, the Plaintiff takes out a 
Teſtatum fieri fac. directed to the Sheriff 
ot Montgomery to levy the Monies in the 
hands of the Defendant Executor ; the 
Sheriff returns, that this is a County in 
Wales, and that Breve Domini Regis non 
currit in Wallia, adjudged an ill Return, 
by three Juſtices, 206 
All Hundreds that were not granted in Fee by 
the Crown before the time of E. 3. are 
joyned to the Office of the Sheriff, 361, 


362, Cc. 


Tall vide Fine. 


Leaſe made by Tenant in Tail with- 
out rendring any Rent is not void, 
and if after he convey over his Eſtate by 
Fine, the Conuſee .in this Caſe cannot 
avoid this Leaſe, otherwiſe it ſeems when 
the Tenant in Tail makes a Leaſe to com- 
mence at a day to come, there the Co- 
nuſee may avcid it, 132, 133, Cc. 
If Tenant in Tail, where the Reverlion is 
in the Crown, be diſſeized, and the diſ- 
ſezor levy a Fine and five years pals his 
Iſſue ſhall be bound, 273 
If a Man purchaſe an Eſtate Tail from the 
Crown,a Fine will bar his Iſſues notwith- 
ſtanding the Statute of 34 H. 8. 274 
None can diſcontinue an Eſtate Tail unleſs 
he diſcontinue the Reverſion, and there- 
fore if Tenant in Tail enfeoff the donor, 
its no diſcontinuance of the Intail, 344 
An Eſtate Tail cannot be dockt neither by 
Fine or Recovery, where the Lands are 
of the Gift of the King, and the Rever- 
tion is in the Crown, 359 
But if ſuch Reverſion be granted out of the 
Crown it may be deſtroyed by Fine and 
Recovery, 288,358 
The Iſſue in Tail was barred by a Fine by 
virtue of the Statute of 4 F.7.c.24. before 


the Statute of 32 H. 8. cap. 36. 359 
p Hhhh A 
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A Feoffment to the uſe of A. and his Iſſues 
Male of his Body is no Eſtate Tail in A. 


317 
Tenants in Common. 


Action of the Caſe lieth not for one Tenant 
in Common on a fraudulent Sale of all, 
by the other, 15 

Tenants in Common may joyn in an Action 
of Covenant for not repairing of an 
Houſe, &c. 80 

If two Tenants in Common make a Leaſe 
for years rendring Rent, and then one of 
them dies, the Executor and Survivor 
may join in debt, or ſever at their plea- 
ſure, ibid. 

But if the Leaſe be for Life they ought to 

' ſever, ibid. 

They may joyn in Waſt in the Tenuit, and 
in Detinue for Deeds, ibid. 

Tenants in Common may joyn in an Action 
upen the Caſe for obſtructing a Water- 
Courſe, in margine, ibid. 

In a Writ of Partition betwixt Tenants in 
Common by the Statute of 31 H. 8. c. I. 
the Tenant pleads Ancient Demeſne, and 
held a good Plea, 2 

Tenant for years is within the ſaid Statute 
of 31 H. 8. cap. 1. ibid. 

In an Aſſne between two Tenants in Com- 

mon, a forbidding by word of Mouth 

to the Tenant to pay his Rent, was ad- 

judged a Diſſeſin. 371 


Tenant at Will. 


. makes a Leaſe at Will, and then leaſes 
to another for years to commence pre- 
ſently, on Condition that the ſecond Leſſee 
enter not till the Rent at Will is due, 
reſolved that the Leaſe or Agreement did 
ſo determine the Will, as the Action 
lies not againſt Tenant at Will for the 
Rent, 224 


Traverſe vide Pleading. 
Where a Matter is expreſly pleaded in the 


affirmative, which is expreſly pleaded by 
the other party in the negative, the next 


| 


ought to be an Iſſue, and no Traverſe, for 
otherwiſe they will plead in inſinitum, 199 
In Treſpaſs on a Traverſe the Plaintiff con- 
cludes, Et boc paratus eſt verificare, unde 
petit Judicium, if the Plaintiff ab attione 
ſua prædicta præcludi debeat ; on this 
the Defendant demurs ſpecially becauſe he 
doth not conclude Unde petit Fudiciuus 
O dampna ſua occaſione tranſgreſſiumu 
prædictæ ſibi adjudicari,ec.For this cauſe 
the Court ſeemed for the Defendant, 182 
In Debt for Rent of four Rooms, the De- 
fendant pleads a Leaſe of five Rooms, 
and Evidion of the fifth, its not good 
without a Travers, 173 
The Probate of a Will is not traverſable, 


406, 407 
Treaſon vide Cozone, 


Before the Statute of 26 H.8. No Eſtate Tail 
was ever forfeited for Treaſon, 346, 348 
When a Priſoner is charged with the Offence 
of — King, and the Evidence 
is, That he at ſeveral times laboured it, 
and by ſeveral ways, and to each parti- 
cular time and fact there is but one Wit - 
neſs, and yet every of the ſaid Facts con- 
duces directly to the effecting and per- 
petration of the Fact and Treaſon charged 
upon the priſoner; ſuch Evidence is ſuf- 
ficient within the Statute, but otherwiſe 

it had been if the Facts had been tending 
to another ſeveral Treaſon, 407 
Why two Witneſſes are required in Treaſon, 
6 408 
The Ceremony for the Priſoner of holding 
up his Hand at the Bar upon an Arraign- 
ment of Treaſon is only for the making 
known the perſon of the Offender to the 
Court, for if he anſwers that he is the 
ſame perſon, its all one, 408 
What Truſts are forfeited for Treaſon, 120, 
| 121,122, Oc. 
The King by the Attainder ſhall have the 
ſame Eſtate in Law as the party had in 
Equity, and no more 3 and therefore if a 
Truſt be to a A. for life, the Remainder 
to B. and B. is attainted, the King ſhall 
have only the Remainder, and not the 
Poſſeiſion, 


Poſſeſſion, 122 
For the Statute of Attainder is like to the 
Statute of Uſes, it executes Truſts, ibid. 
The Father by Attainder ſhall not forfeit a 
Mortgage redeemed by the Son, for that 
the Son hath it as a Purchaſor, ibid, 
An Indictment of High Treaſon may be try- 
ed by Niſi prius, vide Trial, 367 
A Tales de circumſt antibus may be awarded 
in caſe of Treaſon, by the Statute of 4 & 


5 Pb. & M. c. 7. where the King is party, 
65 


Trelpaſs, vide Trover. 


Treſpaſs for taking his Goods ( inter al.) 
unam Sataginem Anglice a Frying Pan, 
on intire Damages given, it being moved 
in Arreſt that Satago was no Latine word, 
and ſignifies nothing, but it ought to be 
Sartago, but adjudged for the Plaintiff, 
for if it ſignifie nothing, no damages are 
given for it, 15 

Treſpaſs vi & armis quare Faſianos ſuos & 
Perdices ſuas cepit, held good by the 
Court after a Verdict. 16 

After a Rule of Court to vacate Judgment, 
Treſpaſs lieth againſt him that took the 
Goods in Execution, 73 

Treſpaſs for taking 40 Sheep, and chaſing of 
them, by reaſon of which chaſing one of 
them died; the Defendant pleads, that the 
place in which the chaſing is ſuppoſed, 
was his Freehold, and that he /eniter 
chaſed them que eſt eadem tranſgreſſio. 
The Plaintiff replies, and juſtihes for 
Common. Defendant rejoins by Incloſure 
the Plaintiff demurs, and held the Bar 
was good without a Traverſe, 185 

Accord, though executed in part, is no good 
Plea to an Act of Treſpaſs and Aſſualt, 203 

Treſpaſs quare clauſum fregit pedibus ambu- 
lando & proſternere ſes fences continuando 
tran eſs — ſuch a day to ſuch 
a day, ad damnum, &c. after Verdict 
moved in Arreſt of Judgment, that there 


can be no continuand. in breaking Fences, | 


and adjorned, 228,396 

If 1 bring an Action of Treſpaſs for taking 

my Horſe and uſing him twenty days, it 

ſeems I cannot lay it with a 3 
22 
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N a 
Treſpaſs vi & amis, the Plaintiff counts that 


—— 


the Defendant 14 April, 30 Car. 2. did 
thruſt a Woman named A. Hunt upon 
his Son named H. Hunt being an Infant 
under the Age of Diſcretion, by means 
whereof, his Thigh-bone was broke, and 
the Plaintiff inforced to expend great La- 
bour, and divers Sums of Mony to cure 
him, ad damnum, Cc. and Verdict and 
Judgment for the Plaintiff, by Mount ague 
Chief Baron, and Atkins Baron, contra 
Raymond Baron who held the Son ought 
to bring the Action, and not the Father, 
259,260 

The Father cannot have an Action of Treſ- 
paſs for beating his Son, if it be not laid 
ES ſer vit ium amiſit, by Raymond 
on, 259 

A Father ſhall not have an Action for the 
loſs of che Marriage of his Son and Heir, 
except when a Stranger takes hin by 
force and marzies him; but if the Son 
marries himſelf, or a Stranger procures 
him to marry one, the Father hath no 
remedy, by Baron Raymond, 259, 260 
Treſpaſs vi & armis for taking the Mare 
ipſius querentis nec non bona & catalla 
equent. and ſums them up, but doth not 
lay that they were the Goods ip/irns que- 
rentis, and on demurrer it was held the 
Plaintiff may have Judgment for the 
Mare, and releaſe the Action for the re- 
ſidue, 395 
Treſpaſs quare domum ſuam fregit 1 Mais 
continuando till 1 Tune, is not good, but 
tor feeding the Graſs its good, 396 
Treſpaſs for throwing Logs into the Plain- 
tiffs Cloſe with a ecntinuando,is not good, 
but if diverſis diebus & wicibus were in, 

it would be good, ibid. 
Treſpaſs quare clauſum fregit pedibus am- 
bulands & proſterne ſes fences continu- 
ando from ſuch a day to ſuch a day, ſeems 
not good aſter Verdict, ibid. 
Treſpaſs for ſpoiling Corn in the Blade may 
be with à centinuando diverſis diebus & 
temporibus for two years, ibid. 
A demurrer to an Action of Treſpaſs with 
ſeveral Continuances, for that the ſeveral 
Continuances of the Treſpaſſes are ſeveral 
Treſpaſſes 


Treſpaſſes by themſelves ought not to be 
declared upon with a cont inuamdo, but | 
left undetermined, 396 
Treſpaſs lies upon the Statute of 1 R.3. c. 3. 
for taking the Plaintiffs Goods ( being ar- 
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reſted for ſuſpition of Felony ) before 
Conviction, and reſolved Mony is Goods 
within that Statute, 414 
If a Man have my Goods by my delivery, 
and 1 afterwards demand them, and he 
refuſes to deliver them, an Action of 
Treſpaſs vi & armis doth not lie, becauſe 
here was no tortious taking; but in ſuch 
Caſe Trover well lies, 472 
When there is a tortious taking of Goods 
and detaining them, the Party may either 
have Trover or Treſpaſs at his pleaſure, 
and in ſuch caſe Judgment in one of the 
faid Actions is a bar in the other, 
472 

Whereſoever the ſame Evidence will main- 
tain both the ſaid Actions, there the Re- 
covery. and Judgment in one may be 
pleaded in bar againſt the other, other- 
wiſe not, ibid. 
The Statute of 22 & 23 Car. 2. cap. 5. ex- 
tends not to Treſpaſs of Goods, 487,488 


Trover and Converſion, vide Bar. 


Trover for two pair of Pothooks, and di- 
vers other thi and alſo for Hangers, 
held naught after Verdict, becauſe of 
the incertainty of the word Hangers, 2 

Otherwiſe if it had been brought tor the 
Pothooks and Hangers only, admit, 


ibid 
Trover lies for a Billiard-Table, Ports, Sticks 
and Balls, ibid. 


Trover and Treſpaſs are Actions ſometimes 
of a different nature, for Trover will 
ſometimes lie where Treſpaſs vi & arms 
will not; as if a Man have my Goods 
by delivery to keep for me, and I after- 
wards demand them, and he refuſes to 
deliver them, I may have an Action of 
Trover, but not Treſpaſs vi & armis, 
becauſe here was no tortious taking,472 

Sometime the Caſe may be ſuch, that either 
the one or the other will lie, as where 


. 
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there is a tortious taking of Goods and 
detaining them, the party may have either 
Trover or Treſpaſs, and in ſuch Caſe 
Judgment in one Action is a Bar in the 
other, ibid. 
Whereſoever the ſame Evidence will main- 
tain both the ſaid Actions, there the Re- 
covery and Judgment in one may be 
pleaded in Bar againſt the other, other- 
wile not, ibid. 
In Trover by.- five, and before Verdi& one 
of them dies, and they proceeded to 
Trial, and Verdict for the Plaintiffs, then 
the Plaintiffs ſuggeſt that one of them is 
dead, and pray Judgment for the reſt, 
and had it 3 and on Error brought and 
aſſigned that the party died before Ver- 
dict, and ſo Verdict given, ſor a dead 
perſon; Judgment was reverſed, for the 
ſame Right continue, which was at the 
bringing the Action, 46 
And though in the ſaid Caſe the Phiniff 
were Jointenants, and had a capacity of 
having the whole ſurvive, yet in truth 
every one had but a moiety, and ſo they 
were not at the time of the Action inti- 
tled to ſo much as they are after the death 
of one of the Plaintiffs, «- ibid. 


Trial and Miſtrial. 


Covenant brought in one County, and 
Breach aſſigned for not —4 a Houle 
in another County, and the Trial had in 
the firſt County; if tis a Miſtrial, the 
Court was divided, 85, $6 

In Caſes of Tryals concerning things ariſing 
in Berwick, the Ule is, to ſuggeſt upon 
the Roll that the Kings Writ doth not 
run in Berwick, and pray a Venire may 
be of the next Vill to Berwick, which 
is Belfort, and upon this a Veni is di- 
rected to the Sheriff of Northumberland 
to make come twelve out of Belfort to try 
this Iſſue by Niſi prius, and this a good 
Trial, , 173,174 

In Debt upon an Obligation conditioned to 
pay Mony in Berwick, was tried at Bel- 


ort, ; ibid. 
A thing done in Wales ſhall at Common 
Law 


- 
> 


AT.ABLE. * 


Law be tried in the next County adjoyn- every teuth Meal, and decreed he ſhall 
ing, B ibid. pay every tenth Meal oaly, 277 'F 4 
A thing in Ireland was tried in .the County | And that the Tithe Milk ought to be car- | 
of Selop, which is alledged to be the ried by the Pariſhjoners and delivered at · 1-3 
next County to Ireland, 174 4 the Vicaridge houſe, by Raymond Baron, 1 
A Miſtrial aided by the Statute of 16 & 17 1 278 1 
Car. 2. cap. 8. 181 | But the Chief Baron, and the other two | N 
An Indictment of High Treaſon may be try- Barons agreed that it ſhould be delivered 1 
ed by Niſi prius, 367 in the Church · Porch, becauſe the Neigh- | 
A Tales de circumſtantibus may be awarded bouring Pariſhes did fo, ibid. 2 
in caſe of Treaſon, by the Statute of | Suggeſtion that the Pariſhjoner is to pay the I 
4 & 5 Phil. & Mar. cap. 7. where the centh part of Milk at the Parſonage houſe, Þ 
King is party, 367 or any other place, is a good ground for 2 
A Trial by conſent may be had in a Foreign a Prohibition, by Popbam Chief Juſtice, | J 
County where ſuch conſent is entred up- | in Marg. ibid. | JA 
on Record, otherwiſe not, 372 | Tender of Tithe Cheeſe at the Houle of the 4 
If the Iſſue be, no Knight, it ſhall be tried Pariſhioner, is a good Tender, in Marg. i 
by the Country, and not by the King at ibid, {| 0 
Arms, 379 ln Debt on 2 E. 6. ſor Tithes, it was held 2 
In a = Impedit the Defendant pleads, by the Court that a verbal —_— to . 
that the Plaintiff puis le darrein continu- pay Mony to the Parſon in diſcharge of 1 
ance was knighted, and the Plaintiff de- ithes, though its not ſuch an Agree- W 
nies it, and Iſſue thereupon, and. tried ment which may paſs the Right, yet its 3 
per patriam, ibid. a good —_=— within the Statute to ) 
Seilin of Lands in Kent is tried in London, bar the Plaintiff of his Action of Debt, p oof 
and it ſeemed to the Court well enough 14 be. 
after a Verdict, by the Statute of 16 & | 4 
17 Car. 2. cap. 8. 392 
Trial on a Bond is to be where its dated, Uariance. 
ä 430 
| Nonage may be tried where the party was I an Information of Perjury tryed at the 
| commorant, and not where the Writ Aſſizes, it was reſolved by the Court, | | 
was brought, if collateral to the Action, that the Jury there cannot have conuſance 1 
| 458 of any Variance between the Record and | 7 
1 the 2 but the Judge there, | 1 
| it vide ition. ought to determine it; and becauſe the PF. 
| ; * * ou had found it ſpecially, it was order- FT; 
Moved for a Prohibition on ſuggeſtion, that ed that a Venire de novo ought to Iſſue, B, 5 
the Executors were ſued in the Spiritual | 202 1 
Court for double damages for not ſetting | Variance betwixt the Verdict and Judgment f 
out of Tithes, but denied, 95 in Ejectment aſſigned for Error, but not | 
Lands parcel of the Poſſeſſion of the Prior determined, 398 14 
of St. Fobn of Feruſalem that came to J * 
the Crown by the Statute of 32 HS. c. 24. Uenire Facias. * 
are diſcharged from payment of Tithes, 2 3 
225 | In Debt upon an Obligation conditioned to Fe 
i On a Bill in the Exchequer for ſmall Tithes | pay Mony at the Houſe of one Yarrow 4 
| by a Vicar, a queſtion aroſe, Whether a | in Wood-ſtreet magna, London; the De- [ 
| Pariſhioner ſhall pay the tenth part of the fendant pleads that he paid the Mony at . 
Milk of his Cows every Meal, or only | the ſaid c cr gs but names | | 
11 ne 2 
{ N f 3 
| 5 1 
6 | F 
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ATABLE 


10 Parifit,orr that a /enireiſſues to the Pa- 


kiſh of St. Michael Woddftreet, and found 


fac. of what large Surn they pleaſe, 417, 
418 


- for the Plaintiff, and Judgment. The 
' * Defendent- brings Error, and athigns for 

Error, Fhat the Pariſh of St. Michael 
not named in any part of the Record, but 
ruled good, being after verdict, 67 
And by Twiſden Jultice, The words of the 
Statute of 21 Jace «7 13. are by reafon 
the Vifne is ſued out of more places, or of 
fetyer places than it ought to be, ſo as one 
place be right named, are to be intended, 
when forthe of the places are named in 
the Record, ; 67 
And therefore if an Action be laid in D. and 
a Venire fac. ſues de Corpore Commit at us, 
there although the Venire be awarded to 
more places, yet ĩts not good, becauſe the 
Body of the County was not named be- 
fore in the Record, ibid, 
At a Ttial at the Niſi priur, the Plaintiff 
changed the Venire fac. and Pannels, and | 
had a Jary the Defendant knew not of, 
and held that the Defendant cannot be 
aided, if the firſt Venire was not filed, 79 
And a difference taken when the firſt Venire 
was not filed, there he cannot be aided , 
becauſe the Defendant may have reſort to 
the Sheriff, and have a view of the Panel, 
to be prepared for his Challenges; but if 
the firſt Penire was filed, then the Defen- 
dant ſhall have a new Trial, by Twi/den 
Jute, and all the Clerks, ibid. 
Judgment ſtayed for want of Viſne, 187 
In an Attachment on a Prohibition where 
Damages are given for the Plaintiff, there 
he ought to lay a Viſne, where the Suit 
in the Ectlefiaftical Court was, other- 
wiſe the want of a Viſne hurts not, 357, 

3 

Probos & legales homines in a Venire are of 
che ſame import as Liberos & legales bo- 
mines, adjudged, 417 
If fince the expiration of the Statute 16 and 
17 Car. a. cap. 3. The Venire be Quorum 
quilibet may expend 20 J. in Lands. And 


| 


Uenue vide Centre factas. 


An Action on the Caſe for forging a Wil 
brought in Middleſex, but + — 
p iſed in it lay in S»wfolk, and the Venue 


33 


on motion changed to Suff, 
Uerdia. 


No privy Verdict can be given in Cri 
Cauſes which concern Lite, as F — 
becauſe the Jury are commanded to look 

upon the Priſoner when they give their 
Verdict, and ſo the Priſoner is to be there 
preſent at the {ame time, 193 

But in Criminal Caſes where the Defendanc 
is not to be perſonally preſent at the time 
of the Verdict, a privy Verdict may be 


given, 193 
An Information was brought and laid in De- 
wvorſhire, and the Trial there, and yet the 
Jury gave a privy Verdi in the Cou 
of the City of Exeter, which was hel 
good by the Court, becauſe the Cuſtom 
hath always been to give the Verdict in 
that place, ibid. 
Although the Commiſſioners have ſole Au- 
thority to adjudge a Man a Bankrupt, yet 
in an Action the Jury muſt find w 
he was a Bankrupt or no, 337 
Whereſoever it may be preſumed that any 
thing muſt of neceſſity be given in Evi- 
dence, the want of mentioning of it in 
the Record, will not vitiate it after a Ver- 


dict, 487 
Want of Attomment is aided after a Verdict, 
ibid. 


* 


Caſes. 


An Uſe ſhall not be raiſed by Covenant to 
ſtand ſeiſed. r. when the Parties intend- 
ed it to another pu le, 43,44,45,Oc. 


reſolved by three Juſtices, contra 4 
ultice, That the Writ was good, for that 
ore any Statute it was, and now is in 


| the power of the Coure to award a Venire 


The Father in conſideration of Affection 
gave Lands to his and Livery was 
Indorſed on the Deed, but not made, and 
adjudged an Ute did ariſe to the Son; and 


4 
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2 difference taken where the Father by | | 


' Feotfment gives to a Stranger, to the Ule 
of his Son, there no Uſe ariſes + but when 
the Conveyance is to the Party himſelf, 

there the Uſe will ariſe, 49 

The Father Covenants to ſtand ſeĩſed to the 
Ute of the Heirs of his Body by a ſe- 
cond Wife, he having a Son by the firſt, 
adjudged that the Father took an Eſtate 
for Lite, by implication , and that it was 
the ſame in effect, as if he had Covenanted 
to ſtand ſeized to the Ute of himſelf for 
Life, by expreſs words, and the Heirs of 
his Body by a ſecond Wite, for that du- 
ring his Life they could not be Heirs, fo 
it muſt be intended after his death, and 
the rather becauſe it is in the Caſe of an 
Uſe, which are to be conſtrued to ſerve the, | 
parties intent, 228, 229,230 

H. Covenants to ſtand ſeiſed after his death, 
to the Uſe of J. D. H. hath a Fee-limple 
till his death, by Hale Chief Juſtice, 2 30 

H. Covenants to ſtand ſeiſed to the Uſe 
of himſelf for Life, Remainder to the 


Ute of Strangers, and their Heirs,” during” 


the Life of C. Remainder to the Sons 
of C. ſucceſſively in Tail Male , Re- 
mainder to E. B. in Tail. The Cove- 
nanter dyes before any Sons of C. born, 
and after a Son is born. If E. B. next 
in Remainder ſhall have the Lands pre- 
ſently, or ſhall ſtay till all Iſſues be dead 
without Iſſue Male, and it ſeemed to the 
Court, That- this Remainder to E. B. 
veſts immediately after the death of H. 
Tenant for Life, 


Uſury. 


If the Party who lends the Mony, contracts 
for more than for 6 J. per Cent. all the 
Aſſurance is void; but if he doth not 
Contract for more than the Statute allows, 
and after he will take more, the Aſſurance 
ſhall not be avoided, but the party ſhall 
forfeit the treble value, 197 

As if a Man when Mony was at 8 J. per 
Cent. lends Mony and takes Bond for the 
ſame, and then the Statute of 12 Car. 2. 
is made , and he will continue the old | 


248, 249 | 


— u—— 


Intereſt upon that Bond, the Bond ſhall 
not be avoided by ſuch acceptance of In- 
tereſt, but the party ſhall forteit the treble 
value of the Statute; 10. 


ry he who borrows the Mony may be a 
Witneſs, after he has paid it, but not be- 
fore, 191 


Utlawyy, 


| After Utlawry in a perſonal Action, and be- 

| fore ſeiſure, the party utlawed levies a 

| Fine, the Conuſee ſhall retain againſt the 
King, otherwiſe if the ſeiſure be before 
the Fine levyed, the King ſhall not be ou- 
ſted of his pernancy, 


a perſon utlawed , by the courſe of the 
Exchequer), ibid. 
The Kings Servant may be utlawed, 1 52 
In a Writ of Error to reverſe an Utlawry, 
the ſame Utlawry is no good Plea, 462 


Wager of Law, 


V Ager of Law lyeth of a Debt 
| recovered in a Court Baron, 
85 

In Debt for 4 J. recovered in a — 
ron, for Damages and Coſts there, in an 
Action for words, The Defendant offered 
to wage her Law, and it ſeemed clear to 
the Court, That though Wager of Law 
do lye of a Debt recovered in a Court Ba- 
ron, yet it ſeemed to them, That that ſhall 
be intended of a Debt originally ſued for 
there, 5 ibid. 
But in the aforeſaid Caſe, no Wager of Law 
could have been upon the Original Acti- 
on, becauſe there is an Injury ſuppoſed 
in the Defendant, in which caſe no Wa- 
ger of Law. lies, and therefore the Court 
refuſed her waging Lay in that caſe, ibid. 


Wales 
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Oi an Information upon the Statute of Uſu- 
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An O! Writ out of the Chancery here 
doth not in Wales, but a Writ of 
Execution doth, 206 

By the Statute of 27 H. 8. c _ Wales is 
made part of the Realm of England, ibid. 

By the Statute of 1 E.G. cap. 10. — 
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